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The  Juftices  being 


.Sir  Robert  fiofter. 

Sir  Thomas  MaUei 

Sir  Thomas  Twi/d 

Sir  ff^adbamfi^yndh 


Sir  Thomas  Mattet^       I  r  az 
Sir  r*e?;7WJ  rw//^^,     Vjuiticcs. 
tbam^j 


Mary  Griggs'i  C^yjr. 

MARY  GRIGGS  was  itidided  upon  the  ftatute  of  WitneTt. 
I  Jar.  1 .  ^ii^.  1 1.  for  that  (he  the  aSrt  of  Fthruary  »  ^«"*  ^n. 
1 653*  was  married  to  one  NicAoIas  Ooais^  and  that  (he  afw      * 
terwardsy  viz.  the  loth  of  O^ober^  i6S9»  the  firft  huf- 
band  being  then  alive,  married  Edward  Cage,  &c/    Upon    ' 
not  guilty  pleaded^  tbe  firll  bu(band  was'produced  at  the 
trial  as  a  wttnefs  to  prove  the  firft  marriage ;  but  the  court 
totally  refiifed  to  admit  of  his  teftimony,  and  faid.  That  a 
wife  could  not  be  admitted  to  giye  evidence  againft  her  huf- 
b«tt)d)  nortbe  hufband  againd  bis  wife  ui  any  cafe,  except* 
ing;treafi>p>  becaufeit  m^htoccafion  tmphicable  dtflbmion, 
a06drt£i>g  to  i  jnfi.  6\  b.    And  they  denied  the  XpvAAudleft^ 
cafein^utfl^.itd*  tobelaW^  fo  theprofeputor  having  no 
otKert^nfideiable  wttnefs,  the  jury  bro^ight  in  the  prifoner 
lidtguitty* 

•  Bateman  and  Lawrence,  Sheriff  of  Middlcfcx, 
wf/ii  Swift;     \'  • 

DEBT  upon  the  ftatute  of  EUz.  f6r  pooi^dage^ for p4r]ni,nent; 
executing  a  writ  of.  execution.    Upon   A&/  debet.  Show.  3«> 
ptaidedt  and  a  verdia  for  the  Plaintiff,  SMrks  m©vcjl  in^»*^'  231. 

B  -.         intft 
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•  p,  2.  *  arrefl  of  judgment,  that  the  (iatute  is  mif-recited^  for  Ac 
plaintiffs  in  (heir  declaration  fay.  that  the  parliament  was 
held  2&  £//&  and  »hc  book  itt  lai^^e  itijfs  it  was  held  the  29 
of  EHz.  but  upon  examination  it  appeared  by  the  parliament 
roll  that  it  was  held  tlie  28  of  Eli^  and  the  printed  book  is 
falfe,  therefore  judgment  was  given  for  the  plaintiff.  HtU 
I  Andeffin  291.//.  305.  a  good  cafe  concerning  thecona* 
mencement  of  tnis  parliament. 


Seaman  verfm  Barties. 

Trovcf;  ^T^  ROVER    for  two  pdr  of  pot-bookf,r  W^.  and 

I  Danv.  Abr.  Jj^  hangers^  (^c.  after  not  guilty  pleaded,  aiid  a  verdift 
**Sid!  akj.  08.  ^^^  ^^^  plaintiff,  >f/r»,  moved  in  arreft  of  judgment.  That 
3  Keb.  151.  bangers  is  a  too  incertain  and  equivocal  word.  Baldwin  for 
5«7-  plaintiff  infifted  upon  it.  That  fince  pot-hooks  prededect 

atilc*3*58.  ^'  ^^^  ^^^^  hangers,  the  court  could  not  intend  thefc  wei^ 
I  Vent.  114,  any  other  hangers  d^an  fdch  upon  which  pot-hooks  ufe  to 
'•*•  hang.     And  he  cited  a  cafe  of  ^rwer  for  a  billiard-table, 

6ort,  dicks  afid  balls,  an^  adjudged  good,  becaufe  the  port, 
flicks  and  balls  (hould  be  intended  things  appurtenant  to  the 
table.  But  the  court  was  of  opinion  that  ic  was  too  incer- 
tain a  wdrd,  for  the  word  does  not  immediately  follow  the 
word  pot-hooks,  butth^re  are  diyers  other  things  me^tief^- 
td  between ;  therefore  judgment  was  ftayed. 


*  P.  3;  *  Term  HilL  12  Car.  z.  B.  R, 

Woodward  ver/us  Boriithan. 

*Cotfrt.  \    Klafter  of  a  (hip  agreed  with  certain  merchants  coi»- 

a  Danv.  Ab.     jf^  cerning  a  voyage,  and  received  orders  from  them  ta 
Ut.  1 1.  '^y  '°  provifion  of  meat  and  drink^  and  alfo  to  provide  m)« 

Moor  891.  riners,  £yc.  and  after  the  voyage  was  finifhed  the  merchants 
4'm\\Q  '■^f'^Ted  to  pay  the  maflcrof  the  (hip  what  they  had  agreed 
140.  '  for;  upon  wdiich  refufal  he  libelled  againft  them  in  the  court 
la  Rep.  103.  of  the  Admiralty,  i^c.  Add  now  Seajeant  fViU  for  Ihe 
loiK* '^^'  -fnerchants:  moved  for  a  prohibition,  becaufe  they  are  feed 
upon  a  contr^d  made  upoii  land,  and  fo  the  Admiralt)t  has 
tio  jurirdidioa. .    Turnfr  agpiinft  the  prohibition,   mCi&ed 

upon 
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upon  \tf  Thac  when  a  thing  is  in  its  natore  maritimej  at 
here  the  manners  wages,  the  Admiralty  (hall  have  the  co- 
mifance  of  it;  and  fo  it  was  agreed  by  all  the  juflices, 
HiL  8.  Car.  I.  I  Cr.  and  of  this  opinion  was  Aftf&/Juftice; 
but  Fofler  Chief  Juftice  and  Twlfden  Jufiice  held  a  prohi- 
bition would  well  lie,  for  the  ftatute  of  R.  2.  15.  cap.  3. 
was  made  at  the  great  complaint  of  the  Commons,  and 
(hould  therefore  be  conftrued  moft  beneficially  for  the  good 
of  the  fubjeS  ;  and  when  the  ordinances  and  orders  in  the 
time  of'  the  Ute  troubles  were  made,  the  conftant  and  gene- 
rally received  opinion  was,  That  for  mariners  wages^  tic. 
the  parties  could  not  fue  in  the  Admirahy,  and  for  that  rea- 
fon  pretended  orders  were  made  on  12  if^riV  1648.  cap.  \i. 
and  another  23  April  1649,  cap.  21.  to  enable  the  Adrni* 
ralty  to  hold  plea  of  fuch  things :  and  as  to  that  cafe  of 
8  CoT'  i«  they  faid.  That  that  had  not  only  been  denied  by 
(everal  other  judges  as  well  as  by  themfelves  at  this  time» 
but  had  been  renounced  even  by  feveralof  thofe  judges  who 
are  (aid  to  have  fubfcribed  to  it,  for  which  reafon  a  prohi-* 
b'uion  was  granted.  But  all  the  jw^es  agreed,  that  the 
granting  of  prohibitions  is  not  a  *  difcretionary  a&  of  the  ♦  p^  j 
court,  but  are  grantable  ex  debits  jujittt^e,  and  they  dented 
my  lord  Hobart^  opinion  in  his  Reports  67.  which  Roll 
Chief  Juftice  they  faid  had  frequently  done  before. 


Rcynokis  verfus  Burtx>n. 

ERROR  Bpon  a  judgment  given  in  C.  B.  in  an  ac-  Words.* 
tion  upon  the  cafe  for  words  :  the  plaintiff  xleclared, '  ^^^  ^^• 
That  the  defenctant  being  fetfed  of  certain  land,  fjfr.  faid  of  i^D.Vbr.  149. 
the  plaintiff.  Burton  had  forged  a  deed  to  cheat  me  of  my  p.  3. 
land,  and  be  gave  A,  B.  40/.  for  ingrofling  it.     Refolv^ 
the  words  are  actionable,  and  judgment  was  affirmed. 

Windburft  verfus  Gibbes. 

COVENANT.  The  plaintiff  declared  upon  a  cuftem  Cuftom* 
in  LondoHf  That  every  freeman  may  take  an  appreo* 
tice^  and  that  infants  may  bind  themfelves  to  ferve,  i^c. 
After  a  verdift  for  the'plaintiff,  Jones  moved  in  arreft  of 
jdngment,  that  this  cuftom  is  only  alledged  iif  fieri ^  and 
nol  in  faffo^  and  confeqoently  naught ;  for  prefcription 
cosfifts  in  the  reiteration  of  a3s,  which  this  cuftom,  as 

B||  here 
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here  fet  out,  has  not  to  fupport  it ;  and  he  cited  the  cafe  of 
HZ  £.  4.  8.  a  cufioni  that  every'  man  may  turii  his  plo^ 

.  upon  the  next  land  adjoining,  if  it  is  not  fewn  with  corn ; 
adjudged  naught  (or  not  adding  the  (jifage.     So  PafcA.  ^^ 

.Elix.  Bijbop's  arfe,  a  cuftom  found  within  a  manor.  That 
every  tenant  of  the  faid  manor  potuit  i^  poiuiffet  Jurfum  rei" 
d€re,i^c,  aqd  adjudged  naught.  So  21  Jac.  &r  IViBium 
Hattonh  cafe,  Lictt  Q  Ucuit  for  the  lord  to  aflefs  a  pain  for 

.  the  breach  of  a  by-law,  adjudged  void.     And  the  pleading  of 

.gavelkind  lands,  which  are ^or/i/j  as  v/ft\\  zs  partibiliaf  and 
df  copy-hold  lands /^/co/^^.  a^  well  %i^  iimiJfiUliAt  feems  to 

.  demonfirate*  that  the  law  is  fo.    But  the  court  was  of  the 

contrary  opinion,  and  Compared  it  to  ^eafe  of  2t  £.  4,.28. 

and  the  Old  Book  of  Entries   14^.     A  cuftom,  that  every 

Citizen  and  freeman  might  devife  in  Mortmain^  and  allowed 

^  P«  5;      '  |$ood ;  and  to  this.*  opinion  the  Judges  inclined  in  the  King 

.  and  BagjSiw^B  cafe,  1  CK  347*  fo  the  plaintiff  haA  his 


Detfaick  vtr/us  Bfadboumt; 

^  EteoT  Abr  ^T^l^  ^  plaintiff  had  a  judgment  given  for  him  1^  S.  k. 
Mt.  pTi.  '*  X  upon  which  the  defendant  brought  a  writ  Of  error 
a  Sid.  i  10,  returhabte  in  parliament,  and  the  tranicript  of  the.  record 
'''*  was  certified,  aifrd  errors  were  aflSgned,  and  the  parliament 

diflQlv<^  before  th^y  were  determined.  Now  Johei  moved 
in  if.  R.  for  execution  lipon  this  judgfiiient,  and  cited  i  H. 
7.  PL  5.  page  20.  Fhurdewh  cafe,  and  i  Cro.  342.  tteydon 
Terfns  Codpdiiej  That  a  writ  of  error  in  parliament  h  de- 
termined by  the  diflblution  of  the  parliatiieot ;  the  •court 
after  graiid  .debate  how  it  ihould  lippear  to  them  that  the 
errors  are  indetermihed  above,  and  tluit  the  judgment  is  not 
tiiere  reveded,  at  another  day  g^nted  execution,  anl  the 
reafon  they  gave  was,  becaufe  the  record  it  felf  was  never 
put  of  this  court,  but  only,  the  tranfcript  carried  up  by  fhe 
Chte(  Jtillice,  and  there  left ;  aud  when  a  judgment  of 
this  c6urt  is  reverfed  in  parliament,  the  tranfcript  is  retumect 
hither,  and  this  record  madfc  according  t6  the  tranfcript  fo 
^ftiimed.    Sueinoia. 


*l4ewcc 


Teim  Hill.  12  Car.  2.  B.  R. 

Ncwcc  verfus  Parljcr. 
Jntr.  Mich.  12  Car.  a-  Rot.  6yt. 

ERROR  ottt  of  C,  B,  upon  a  judgment  there  given  Kn^r- 
in  an  adion  upon  the  cafe  Qpon  a  wager,  whether  the 
cUeft  fon  of  a  paifne  knight  bachelor,  or  the  grandchild  of 
an  elder  iLnisht  bachelor  fliould  have  the  precedence  by  the 
judgment  of  a  herald  ;  an^i  the  he^a^d  gave  precedence  to 
the  grandchild  of  the  elder  knight,  and  accordingly  judg* 
mem  was  given  in  C  j3.  and  that  judgment  tliey  were  here 
aSrming,  but  the  writ  of  error  abited  for  falfe  dtrefiion  and 
nuitnecital. 

♦  Payne  ver/fis  MinfluL  ♦  p^  5^ 

DE  B  T  for  1 5/.  for  rent.    Upon  demurrer  to  the  dc-^  Baron  and 
claration,  the  cafe  was  foch.  The  plaintiff  demifts  y*=^«- 
by  indenture,  to. Dame  AJbfield  a  widow,  a  houfe  in  St.  Jig.c.p.  l\ 
Gilts*s  in  the  Fields^  rendering  30/.  a  year  rent;  the  de-  1  Lcv«  «$. 
fendant  marries  her,  and  the  rent  is  behind  during  the  co-  '  ^^^'  ^^*  *•• 
vertnre;  the  wife  dies,  and  the  plaintifF  brings  this  adion 
pppn  the,  indentiire  againft  the  hufband  for  this  rent ;  and 
it  feems  the  adion  well  lies  according  to  10  H.  6.  11.  a. 
]|ut  it  was  adjourned ;  and  afterwards  it  was  adjudged  for 
tlie  plaintiflF. 

Boyleftone  ver/us  RadcIifFc,  D^bj  on  Ohligatioti. 
Intr.  HilL  1657.  Rot.  243. 

THE  plaintifF  declares  upon  the  flatute  of  bankrupts,  Bankniitf*. 
and  on  the  pleadings  the  cafe  wa^.  That  the  defcn-  »  ^*'>^-  ^br. 
dant  was  indebted  to  one  Studder  and  the  plaintifF  in  a  joint  ,^uv/i^^ 
obligation;  i^/2///^^r  becomes  a  bankrupt,  and  this  debt  is  1  Keb.  167. 
afligned  to  the  plaintifF  by  the  commidioners,  to  the  ufe  of 
ihe  creditors.     Firwh  Solicitor  General  for  the  plaintiff ;  this 
is  a  good  afBgnment ;  and  in  this  cafe  we  (hall  inquire,  Firft^ 
What  interefl  the  obligees  'have  ?  Secondly^  What  power 
the  commiifioners  have?   TUrdfy,   If   the  commilTioners 
here  have  executed  their  power  ?  As  to  tie  firfi.  The  obli- 
gation cannot  properly  be  the  debt  of  them  both,  becaufe 

au 
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tn  interefi  cannot  be  both  joint  and  fever a1,  as  SBngJhjU 
cafe,  in  07*^^8  5  Rep.  19.  a.  and  therefore  they  arc  both 
poflieflfed  per  my  (jf  per  touti  and  then  one  of  them  being  a 
bankrupt^  the  commtflioners  have  power  to  aflign  the  whole 
debt  due  to  the  bankrupt^  and  for  tieccflitj,  becaofe  the  fta- 
tote  of  I  Joe.  fays.  That  the  aflignee  (hall  h&ve  the  fame 
remedy  as  the  bankrupt.     O^e^ion.  The  d^bt  is  not  the 
debt  of  the  bankrupt  only,  but  the  debt  of  another  alfe. 
Anfwjeri  It  Is  alfo  the  debt  of  the  bankrupt :  if  the  huiband 
^  P.  7,        ^  jointly  feifed  in  the  right  of  his  wife,  and  is  *  attainted 
and  dies,  the  wife  dies,  the  ifllie  is'barred,  Co.  8.  Rep.  72. 
A.  GreenUyscaik.     And  by  the  frank- tenement  of  the  wife, 
that  is  intended,  that  (he  hath  jointly  with  her  hufband,  by 
the  (latute  of  32  /f.  8.  cap.  28.     So  when  the  hu(band  lo* 
feth  by  default  land  which  was  the  right  of  his  wif^,  jus 
uxorh  is  that  which  (he  had  jointly  with  her  hu(band  within 
Wefim.  2.  cap.,  3.  there,  and  this  debt  is  in  fome  fort  be- 
longing to  the  eflate  of  Studder^  for  he  may  difcharge  it. 
Secondly f  A(ngnment  ought  to  be  favoured,  and  therefore 
Mich.  23.  Car.  Baker  againft  Edmonds^  Styles^  Rep.^62* 
An  aflignee  brings  an  Indebitatus  AJfumpftt  for  42/.  upon  an 
aflignment  of  a  debt  due  by  contrad  of  43  /.  and  upon  Non 
AJfumpftt i  and  a  fpeclat  verdiS,  refolved  for  the  plaintiff; 
for  ahhougl>  in  flridnefs  of  law  it  is  not  good,  yet  rn favour 
of  Creditors  it  was  held  good.      Thirdly^   What(bcver  a 
bai)krupt  may  forfeit,  that  may  be  afligned,  and  there  he 
might  have  forfeited  the  whole  obligation  :  and  there  is  a 
d'lfTerence  betM'ixt  a  perfonal  chattel  in  adion  and  in  pbflfef- 
fion  ;  for  of  a  joint  perfonal  chattel  in  adion  the  King  (IiaH 
have  all ;  but  of  a  joint  chattel  perfonal  in  pofle(Son  the 
king  (hall  have  only  the  moiety.  8  £  4.  4.  a.  Phwden  259. 
a.  Co.  3.  Injl.  35.     OA/Vifif.  Perhaps  the  other  obligee  hath 
releafed.     ReJ^.  Thar   is  not  found  in  the  verdid,  and  it 
may  be  as  well  furmifed  that  it  was  in  truft  for  the  bank- 
Gmib.  ft^j.      rupt.     Wyndhamf  If  there  be  two  obligees,  the  one  cannot 
fl.  »«;.  releafe  to  the  other,  becaufe  a  thing  in  adion,  and  the  fta- 

tute  (hall  not  go  by  the  rule  of  what  thing  the  bankrupt 
may  do,  for  he  qannot  aflign  a  thing  in  adion.  Twifden^ 
The  cafe  of  the  forfeiture  of  feh  de  fe,  of  a  joint  debt  is 
by  prerogative,  but  he  cannot  aflign  the  whole,  and  if  he 
may,  then  the  other  may  releafe  it.  Seandfyf  The  ftatute 
faith,  That  the  aflignee  (hall  have  the  fame  adion.  Here 
the  bankrupt  cannot  have  an  adion  without  the  other. 
Ffifler,  The  queftion  is.  If  the  commt(fioners  have  power 
Ui  take  away  the  power  of  the  other  obligee  to  releafe  the 
debt,  and  if  the  aflignee  dies,  this  furvives  to  the  other 

oUigee  ; 


Term-  HilL  12  Car.  2.  B.  R. 

cUigee ;  when  the  common  law  and  (latute-iaw  concur,  the 
aNnmon  law  (hall  be  preferred.     Et  adjournatur. 

^  Jermy  againft  Sir  Arthur  Jenny,  Ajjumpfit.  Suff.    ♦  p^  g^ 

THE  plamtiff  declares.  That  whereas  the  defendant  Affompik. 
tbeSMof  June  1655,  at  Layfiin^  in  confideration 
^at  the  plaintiff  at  the  fpecial  inftance  and  requefi  of  the 
-defendant  would  from  thenceforth  admit,  entertain  and 
board  the  defendant  and  his  retinue  in  the  houfe  and  family 
of  the^piaintiffy  and  would  find,  provide  and  allow  to  and 
for  the  defendant  and  Ma  retinue,  meat,  drink  and  lodging, 
and  horf«>ineat  for  his  horfes  whenfoever,  and  fo  often  as 
IhoukI  pleafe  the  faid  defendant  to  repair  and  come  to  the 
dwclling-boufe  to  the  plaintiff,  did  affume  and  promife  to 
pay  to  plaintiff  fo  much  money  for  the  fame,  as  he  (hould 
feafooaUy  deferve,  upon  requeft.  The  plaintiff  avers^ 
That  afterwaids^  (^wss  J  the  aforefaid  %ik  day  of  Jwif ,  and 
divers  other  days  and  times  afterwards,,  he  did  adrair,  en« 
tertamand  board  the  defendant  and  his  retinue  into  ihe 
hoiife  and  family  of  the  plaintiff,  and  did  find,  provide  and 
allow  the  defendant  aiKi  his  retinue,  meat,  drinic  and  iodg*  ^ 

ing»  and  horfe-meat  for  his  horfes  feveral  times,  and  when« 
{bcver,  and  fo  often  as  it  pleafed  the  defendant  after  the 
&me  %ih  of  june^  to  repair  and  come  to  the  dwelling* 
houfe  of  the  plaintiff,  and  that  he  doth  deferve  33/.  12/. 
and  fo  brings  his  adion.  The  defendant  demurs  upon  this 
declaration*  and  (hews  for  caufe,  i.  That  the  plaintiff  doth 
not  flicw  the  time  of  notice  when  the  defendant  came  to 
his  houfe.  a.  He  doth  not  (hew  that  the  defendant  after 
the  8/^  of  Jum  came  to  the  houfe  of  the  plaintiff.  3.  Be- 
eaofe  ihe  count  is  fo  defe£bive,  infuflkient,  incertain,  and 
wants  form,  &c.  Scroggt  for  the  defendant*  The  declara- 
lioa  is  incertain,  becaufe  it  doth  not  appear  what  days  the 
defendant  came  to.the  houfe  of  the  plaintiff,  pr  that  the 
plaintiff  found  him  meat»  drink,  horfe-meat,  £!fc.  anjJ 
therefore  on  another aSion  brought  this  aflion  cannot  be 
pleaded  in  bar;  for  he  ought  to  have  faid,  that  divers  days 
between  the  (aid  %th  of  Jtmf  and  the  exhibition  of  the  bill 
be  entertained*  lie,  Raymond  for  the  plaintiff.  The  count 
is  certain  enough,  for  as  to  the  (hewing  that  he  entertained 
him  from  fuch  a  day  *  till  fuch  a  day*  perhaps  the  truth  of  *  P.  ^. 
the  fa&  was. not  fo;  and  then  if  he  bad  declared  fo,.  and 
the  defendant  had  taken  iffue  upon  it*  the  ilTue  would  have 

been 
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been  found  againft  ihe.plaimifT,  ^  a.  If  it  had  been  divert 
times  betwixt  the  dM  of  June  and  (ucb  %  day,  thie  bad-been 
as  uncertain  as  it  is.herey  for  tiie  niKiib^r  of  days  w<ouldnot 
appear,  mdre  than  here,  fo  that -the  jary  may  be  afcertairK" 
ed  >yhat  damages  jo  give*  3^  It^is  fliewn  that  all  was  after 
the  promlfe^  and  that  nothing  Incurred  after  the  bill ;  for 
the  bringing  of  the  bill  (hews  that  be  hath  not  paid ;  and 
it  feems  that  it  cannot  be  better  ;  for  if  be  ought  to  have 
(hewn  all  the  days,  or  the  time  in  particular,  this  woidd 
&  H.  7.  I  $.  have  made  the  declaration  too  prolix,  and  to  no  purpofe* 
•  pj.  1%,  fQp  ypQj,  jj^g  evidence  it  will  appear  what  the  plaintiff  hath 

deferved ;  and  upon  this  reason  it  was  here  adj^ged  in  a 
cale  oT  the. fame  nature,  MicL  1054*  B.  -R^  PrOt  againft 
When  the  Mat- jg^„^^^  error  .pO^^g"*^"'  jh  th^  conlmbn  bench,  wher« 
Jlicadcdtind  ^^^  plaintiff  brOUght  an  aSion  upon  thfe.cafe  upon  .acifpc-i 
to  infinitentrs  claji  pToniife,'  and  (he  count  wa^  fuch^  That  whereas  be  was 
c"**  ^"hc'^b  ^^  attorney  of  the  common  bench,  the  defendanr  prbroi-r 
thefk^isTaU  f'^d,^  that  if  he  would  prbfccute  a  fuit  for  hiqri  itiifae  faid 
be  incumbered  ^ourt  betwVxt  hWn  and  >f.  £.  that  he  wouiil  give  to  bioi 
iUcoMh!!'  .3^-  4^-  ^^^""y  ^^*'"?»  andalfo  if  he  would  Yolich  another 
Law  allows  of  fuit  for  him  in  chancery,,  and  difburft  the  money^  that 
a  General  (hould  be  due  (o  the  officers  and  coiinfel, ,  lixi  that  he  would 
CiS  EHz.  749,  *'^P*y.  l***°»  and  give  to  him  fo'much  for  .his  faiary^the 
Mints  vtrfKs  plaintiff  avers  thai  he  did  profecutcihe  fatd  fuif  in^  tbe C  B. 
^B**'ift  and  folicited  for  bim  in  Chancery,  and- jftawJ  *trfr/ywiw  •/ 

Cryp»«rr/:'  money  to  ffsveral  officers  and  cQunfel.  amounting;  to  To  macli^ 
Bainton.  Vide  and  that  the  defepdapl  had  not;  paid  'him„  and  judghaent 
Sid.  18.  ^3^3  f^j.  ii,^  plaintiff  in  CL  B.  and  the  defendant  brought 

a  writ  t  of  error,  and  affigncd  for  verror  that  the  plaintiff 
did  not  f<:t  forth  to  whom  the  fe^  and  money  was  paid,  fa 
that  if  the,  officers;  wilt  Tiie  the  defendant  s^tn  for  the  ftioie 
money,  he  cannot ifileftdi  this  adion  in  ban  But  reYoLved, 
th^t.  irdt>tb  not.betioye  biixi  to  alledge  the  particulars,  for 
there  isa^ifkrence  whefe*  the  afition  is  grounded  upon  the 
duty, 'as  in  .de^V  bpoh  t^e  contra<3t^  ^tQardner  and  &/- 
Ihghimh  cafe^  tiobi  Rep^^^  5.  And  this  i^  ior  coifcifehefs  of 
pleading,  as  in'  ah  aiQion  upon'  the  .ftatute  of  fending 
knights  to  parliament,  the  t)e^ion  fiiall  befaid  per  fm^jo^ 
rem  numerum.  Plo^.  €6m,  Hulkekf^  Cs^fe.  *  2^  The  enters 
tainment  is  at  the  requeftisf  the  defendant,  and  therefore 
■^  P.  10.  he  bed  knows  what  tiirie  he  wa^  entertained  ;  and  *  upon 
^is  reafon  it  is  adjudged,  HiU.  15  Car.  B.  R.  Omwey 
againil  J^e,  Cro.  Car.  573.  In  an  Affumpfit  the  plaintiff 
daclares,  'That  where  be  at  the  requeft  ci  the  defendant 
amended  fucK  a  boat,  and  divers  other  boats  of  theJefien^ 
4int^  he  tfflnpied  to  p^y  to  bim  for  his  labour  and  cliti|[es 

tantwft 
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Jmhm  ftanhttHf  and  av^s  that  he  mended  one  and  divert 
other  boatSj  and  that  he  defierved  fo  naucb  ;  and  this  ob* 
]e£tioo  was  there  made,  but  adjudged  that  it  is  good  enough, 
1^  Jmejy  Barkeky  and  Croke ;  and  the  reafon  is»  becaufe  the 
defendant  (at  whofe  requeft  the  faid  boats  were  mended) 
might  well  take  (;ooufan€e  what  boats  they  defined  to  have 
amended ;  and  thia  cafe  was  well  Tcanned,  for  that  Juftice 
Barkeky  doubted  of  it  at  firfl;«  and  there  were  precedents 
feaiched,  and  the  Secondary  there  faid,  that  divers  prece- 
dents were  in  the  cafe,  and  one  was  cited  by  Croke  himfelf. 
Affuu^fi  was  brought  by  a  taylor,  and  he  declared,  that 
where  he  had  oiade  a  gown,  and  divers  other  fuits .  of  ap- 
pirel.at  the  reqoeft  of  the  defendant,  he  promifed  to  pay 
him  timium^lumtum,  and  in  Cro.  Jame^  370.  in  Shepheard  tlxA 
SdwardtU  cale,'  in  Affumpfit  for  curing  a  (iftula,  the  plain- 
tiff avers,  that  he  fuch  a  day,  and  divers  other  days  and 
times  betwixt  fuch  a  day  and  fuch  day,  caufed  to  be  ap- 
plied meditinet,  and  that  he  deferved  fo  much  ;  and  judg* 
ment  for  the  plaintiflF;  N<g  Rep.  16.  Tayler  and  Ciarey, 
JffmHpJlt  to  pay  4/.  at  Lady-day^  circiter  tUud  fempusy  and 
avers,  that  he  paid  it  not  within  forty  days  after;  and  ad«- 
judged  for  the  plaifitifF,  becatife  it  appears  that  it  was  not 
pud  when  the  fuit  was  commenced.  3.  The' entertainment 
isaccoiding  to  the  agreement,  which  is  fo  often  as  the  de- 
fendant pleafcd  to  come,  &fr.  which  cannot  be  fet  forth 
▼ithoQt  great  prolixity  and  hazard  ;  and  upon  debate  judg* 
flient  was  given  for  the  plainti6F  at  another  day. 


♦Term.  Pafch.  13  Car.  2.  B.  R.  ;       *  P.  u. 
Rohiifi  againjl  Cox  and  Wamick, 

TH£^cafe  wms^  Kenne  feifed  of  land  in  fee  demifes  to  £)ebt. 
the'def^ndapts   ibr\twenty-one  years,  reridfering^rent  ^  Danv.  Abr. 
doriQ^^ the. te^n,;/and  then  grants  the  rent  only  (without ^^^^P-^^^- 
therevediooj^O^theplawtifiF  and  his  afligns  during  the  \  Kcb.  1/41, 
term,  ao^  i)ii^  defieiyla^ts.  aCturn  ;  and  for  /ent  behind  the  i^y  js3>  ^s^- 
pUmiff  brings  debt^  and  fliews  this  whole  nutter  in  his 
oontat;    axU  the  defiendaiits  plead  Nil  debent,  and  found 
for  the  plaintiff.    And  Powis  moved  in  arreft  of  judgment, 

becaufe 
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iMxaare  debt,  as  this  cafe  is,  lieth  not,  becaufe  there  tP 
DO  privity  betwixt  the  defendants  iod  the  plaintiff,  and  of 
a  rent-feck  there  is  not  any-  remedy  ^without  feifin.  BaU^ 
win  for  the  plakittff.  i.  Rent-fervice  may  come  to  be  rent- 
feck,  Lit,  fe^l,  2tt^.  and  here  by  the  attornment  there  is 
gmd/i  a  new  contrad  between  the  pSaiotiflb  and  the  defien* 

Cratrt  H.  14.  dants.     JVyndiam  Juftice  for  the  plaintiff,  L.  5.  £.  4.  41. 

ke*  ^iu'u*  ^^^  ''^^  ^^^  *"  annuity  granted  for  years  ;  and  45  E.  3.  8. 

Cafe.  '  privity  of  contra£l  may  be  transferred ;  and  debt  lies  upon 

a  leafe  of  a  fair,  and  thereforea  bifliop  may  grant  a  fair 
for  years,  but  not  for  life,  becaufe  debt  lies.  2.  The  law 
favours  remedies.  Ttpifiien  of  the  fame  opinion,  becaufe 
the  rent  was  originally  fubjed  to  an  aSion  of  debt,  and 
therefore,  although  it  is  now  in  another  band,  yet.  the 
contrad  remains,  as  diftrefs  for  rent,  which  is  overplns  of 
common  right ;  and  Cote  lib.  4.  OgneFs  tzie.  If  an  annuity 
be  arrear,  and  the  grantee  dies,  his  executors  Ihall  have 
debt,  becaufe  the  perfon  of  the  graiitor  was  originally 
charged,  9  H.  7.  16.  A  feignory  in  fee  is  granted  for  years^ 
.  the  grantee  (hall  not  have  debt,  becaufe  it  b  out  of  a  fee, 
^  but  after  the  term  expired  he  (hall  have  debt^.u  if.  6, 42. 
per  Afcoughf  and  44  EL  Bendkws  agaioft  Piilspip\kvA  Cro. 
Eliz,  895.  It  WIS  adjudged  that  grantee  of  a  reot-^l^k  (hall 
have  debt,  becaufe  the  law  favours  remedies.  \ 

Malht  Juftice  cwiira^  becaufe  no  privity  is  betwixt  the 
parties ;  and  of  the  fame  opinion  was  Fofter  Chief  Jtiftice  i 

«  p  1 2  *  *^  therefore  the  court  beii^  divided  |io  judgment  was  gW 
ven ;  tnes  vide  Cro.  ESz.  637  Esf  65 1 .  ifn/r  verfus  WMmt^ 
where  it  is  adjudged  that  an  afiion  of  debt  lies. 

Mandamus.  A  Mandamus  was  prayed  for  one  Stamp  to  reftore  him  ta 

J  Sid.  40.  be  a  fteward  of  a  jourt-leet  and  court-baron  of  the  ma* 
I  Keb.  f.  „Qf^  ^f  Sf^ffgy  gnii  HacJmey,  of  which  he  was  difplaced  in 
the  troublefome  times  for  his  aflfedion  to  the  king,  and 
one  Northey  put  in  his  place ;  and  Torit  who  moved  for  itt 
infifted  that  fuch  writ  well  lies,  becaufe  it  is  an  office  of  ad- 
miniftration  of  ju(lioe ;  and  it  is  more  reafonable  than  for  an 
u(her  of  a  grammar*fchooi,  which  was  granted  in  the  year 
1655.  in  CraforJP%  cafe,  and  for  an  alderman,  2  Bulji.  i22.' 
in  Siuttlewortk^s  cafe,  for  a  comnfum  council-man^  Stiles 
Rep.  32.  EJlfvitk*s  cafe,  for  a  town-clerk  and  conftaUe^ 
Noy  78.  PopL  167.  for  a  buigefs,  Cro.  Jac.  506.  Cbrih 
cfSe.  And  the  court  inclined  that  the  writ  lay  to  reftore 
one  to  the  (leward(hip  of  a  oouri-leet,  but  not  to  a  court* 
baron ;  but  it  was  adjoumed,  and  precedents  direfieii  to 
be  iearched.         ^ 

Sir 
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y8ir>4^Viliri  Tempb  beiog^.cbofe  iwrgeb  for  Buckingiam,  Priviiegt. 
tani  havli^  a  trnd  at  the  bar  to  be  bad  on  Tuefiay  before  ■  ^^*  4^» 
the  fitting  of  the  parliameot»  moved  by  Serjeant  Mt^nmrd  !^eb.  3, 1 
fo  hare  bts  privilege  allowed  hiom  but  bit  motion  was  de«  1^9  7^7- 
nicd  in  regard  the  parliament  were  not  fitting,  nor  to  fit 
till  after  the  trial  bad,  (viz.)  xh^  ith  of  M^f  but  the 
trial  did  not  go  on.    Vide  Mwr  Rep.  340.  pi  461.    nt%- 
herbtrft  cafe. 


Rawlins  verjus  Hill. 
"^ 
T  WiU  iniiH  Richard  Rawlins  at  the  next  fejjiwu^  and  He  wordt.' 
-^  JbaO  lofe  his  ejlatef  and  it  JbaU  go  hard  with  him  for  i  Krb.  6,  t^ 
his  life :  hut  his  efiate  he  fbaJfl  Jurely  hfe  for  marking  my 
fheep.     After  verdiS  for  the  plaintiff,    it  was  moved  in 
arreft  of  judgment ;  and  Jones  being  fo^  the  plaintiff  faid 
that  tbefe  words  tantamount  to  felony ;  but  by  Wyndham 
Juftice,  the  latter  words  mitigate  all,  and  therefore  judg- 
fliem  was  ftayed  until,  lie. 


•  Johnfbn  verftts  Samwoith.  ♦  p^  12^ 

THE  plaintiff  counts,  that  the  defendant  in  confidera*  AfTmnpfit. 
tioo  that  the  pUintiff  would  give  to  biro  5/.  he  would  t  K«^'  9- 
give  to  the  plaintiff  40/.  if  he  ever  played  at  a  game  called 
Even  and  Odd  for  money  or  wine,  and  avers  that  he  gave  to 
htm  5/.  and  that  the  defendant  played  at  the  faid  game 
fuch  a  day,  imde  aHio  aecrevit.  Upon  Non  AJfumpfit^  and 
vcrdtd  for  the  plaintiff,  it  was  moved  in  arreft  of  judg- 
ment, that  there  was  not  any  fuch  play ;  but  it  was  allow- 
ed|  and  the  court  approved  of  the  confideration  to  refirain 
youog  men  from  gailuog ;  and  judgment  was  given  for  the 
plaintiff. 

Memerandumf  7kmas  Howard  (brother  to  the  earl  ofpudoa. 
CarUfle)  and  his  two  fervants,  Michael  Naylor  and  John  ■  ^^^  ^ 
MiBs,  were  indided  for  murder,  for  the  killing  one  Proby  |^g,  '^  '^' 
fervant  of  a  horfe-courfer  at  St.  Giles  in  the  Fields,  and "- 
found  guilty  of  the  murder,  and  attainted ;  and  now  on  this 
4M  day  of  April  they  were  brought  to  the  bar  to  ihew  a 
pardon  which  they  had  obtained,  and  (hew  caufe  why  they 
ihould  not  be  executed  $  and  they  pleaded  the  pardon,  which 
was  read,  and  it  (as  I  well  obferved)  recited  all  the  proceed- 
ings 
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ings  u^n  the  indi^kment,  and  then  the  king  wts  informed 
that  no  evidence  was  given  that  there  wa»my  inalice  pre- 
penfe  in  them  in  other  manner  than  bjr  coilftroBion  and 
implication  of  law^  and  •for  that  the  l^ng  pardoned  the 
killing  and  felony,  fcfr.  but  no  wordt)f  murder* was  in  It 
hut  by  defcri]iti(ni ;  and  the  CoUrt  were  troubled  to  hear  fucb 
a  fuggeftion  jn  the  patent,  becaufe  they  knev  the  contrary 
to  be  true,  and  therefore  they  faid,  that  upon  fuch  a  pardon 
a  Scift  facias  might  be  brou^t  fevcn  years  hence,,  and  they 
might  be  hanged  notwithfianding  this  pardon,  and  there^re 
they  advifed  Mr.  Howard  to  procure  a  better  pardon ;  and 
WjtMam  Juftice  faid.  That  the  fuggeftion  of  the  pardon 
might  have  been  grounded  on  the  merits  of  the  prlfonerS| 
lie.    But  upon  this  charter  the  prifoners  have  not  prodtir 
ced  any  writ  of  allowance,  and  therefore  the  pardon  waa 
not  allowed  ;  but  their  execution  refpited  tilf  another  day^ 
at  which  day  they  produced  a  pj^tent  without  any  fuggef-^ 
tion  at  all,  and  a  writ  of  allowance,  but  the  date  uras  mif- 
taken,  and  did  not  agree  with  the  writ,  and  therefore  ti^^-r 
cution  was  refpited  over. 

"♦  •?.  14.  t  Godlington  verfus  Lcc. 

^^.  nPHE  cafe  was.  The  defendant  became  b^il  in  thi« 

j^d^riwt^i*  ^°"[*  ^^^  another,  and  judgment  was  given  againft 

▼en  on  the  ^r/.  the  principal,  and  now  the  plaintiff  brings  debt  upon  thia 
"fill  1^"*^  ?*  recognizance ;  and  Mm  moved  for  an  imparlance,/t)ecaufc; 
Upot  Ac  Re-  debt  lieth  not  in  fuch  cafe,  becaufe  by  this  means  the  ba'4 
^gnitance.  (hall  be  ouftcd  of  hts  plea  of  no  capias  filed  agaihft  the 
I  RoU.^doo.  principal,  and  alfo  abridged  of  his  time  of  bringing  the 
irj^  p  f  P""^**P*'»  which  he.  hath  until  the  fecond  Scirf  facias  rt^ 
^i,  Tri  "s"  turned,  for  now  immediately  he  (hall  be  liable  to  the  debt ; 
Jac/aot.  80s.  and  although  it  was  objefied,  that  there  had  been  prece- 
B^^'Juji  ^^"^'  ^^  '"^'^  aaion,  and  Bendkms  in  the  time  of  H.  8. 
Di^entht!"  makes  mention  of  it,  he  faid  thofe  precedents  pafled  fii 
Winch  ^1.  Jilentioy  and  therefore  they  are  not  to  be  regarded  ;  and  for 
sSt^iJ,  thefe  reafons  the  court  granted  an  imparlance  that  fiich  ac* 
HeUcy  129.      tiou  lies  not ;  ^uod  mta. 


Barnard 
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Barnard  ver/us  Ewcns. 

DEBl*   upon  a  £.  6.  For  tithes*    The  defendant tsthet. 
pleftds  an  agreement  between  the  plaintiff  and  him  Contm  Hob. 
lor  three  years,  and  doth  riot  alledge  this  to  be  by  deed,  ^^;  w  t^j, 
mai  ifiueitpon  it,  and  found  for  the  defendant ;  and  Powts  h^^Iu  verjui. 
mopped  for  the  plaintiff  to  have  a  repleader,  bccanfe  the  ^^^^^\, 
iffee  is  not  good;  but  refolveA  by  the  whole  court,  iA-lxu^.j. 
though  it  is  not  fuch  an  agreement  which  may  pafs  the  1  Lev.  14* 
right,  yet  it  is  a  good  agreement  within  the  ftatute  to  bar  '  ^^'  5»  **• 
the  plaintiff  in  his  aSion  of  debt ;  Teh*  94.  Hawh  verfus 
Brakufick  131.  accordingly* 

GUfiifter  verfus  Audlcy. 

DEBT  upon  an  obligation;   the  defendant  demands  Debt, 
oyer  of  the  condition,  which  was  to  perform  cove-  *  ^*^  ^^ 
nants,  one  of  whicli  was^  That  the  defendant  covenanted 
that  he  was  feifed  of  an  indefeaftble  eftate  in  fee-fimple, 
and  the  defendant  pleads  covenants  performed  ;  the  plaintiff 
replies.  That  he  was  not  feifed  of  an  indefeasible  ellate  in 
fee-iimple,  and  the  defendant  demurs  generally,  becaufe  he- 
fuppofed  that  the  plaintiff  oiighl  to  have  (hewn  of  ^  what 
efiate  the  defendant  was  feifed,  in  regard  he  had  departed 
with  all  his  writings  *  concerning  the  land  in  prefumption  of  ^  P.  15* 
law,  and  therefore  the  plaintiff  well  knew  the  title ;  and 
it  is  not  like. to  Bta3Jba^^%  tsSti  beeaufe  there  the  cove- 
liant  was  with  the  leflee  for  years,  who  had  not  the  wrt^ 
tings.    But  rtfolved  the  breadi  was  well  affigned  according 
to  the  words  of  the  covenant ;  and  judgment  was  given 
for  the  plaintiff. 

Graves  verjks  Sav^rccr. 

r\  an  afltion  upon  the  cafe,  the  plaintiff  declares  that  he  czfs. 
was  owner  of  a  fixteenth  part  of  a  (hip,  and  the  defen-  « }^  *9- 
dabt  was  owner  of  another  fifteenth  part  of  the  fame  (hip,  *  ^^'  ^ 
and  that  the  defendant  fraudulently  and  deceitfully  carried 
the  (aid  (hip  ad  loca  tranfmarina^  and  difpofed  of  her  to  hia 
own  ufe,  by  which  the  plaintifF  hath  loft  his  faid  fixteenth 
fart,  10  his  damage.    On  not  guilty  pleaded,  and  verdift 

for 
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for  the  plaintiflF,  It  was  moved  in  arreft  of  jadgment,  thtt 
this  adion  doth  not  lie ;  for  although  it  be  fonnd  to  be  de- 
ceptive^  yet  this  docs  not  help  it,  if  the  adion  doth  not  lie 
on  the  fubjed  matter ;  and  here  they  are  tenants  in  com- 
mon of  the  (hip;  and  LJttkton  (Biih,  That  between  te- 
nants in  common  there  is  no  remedy ;  and  there  cannot  be 
any  fraud  between  tenants  in  common,  becaufe  the  law 
fuppofes  a  truft  .and  confidence  betwixt  them ;  and ,  upon 
thefe  reafons  judgment  was  given  quod  querent  nil  capiat  ptr 
Billam.    Vide  Noy  14.    Crojfe  verfus  Abbot ^  M.  1 1.  if.  4. 


Smith  verfus  Warner.     Trcipals. 

Damigcjf.        nPRESPASS  for  taking  gooJs :    the  plainti£F  coonts   de 
HOTc's^lit^''  ^^^  Satagiftey  Anglice  a  frying-pan  :  And  after  verdift 

3to,  ^  for  the  plaintiff.  It  was  moved  in  arreft  of  judgment,  be- 
caufe it  ought  to  be  Sartagine^  for  Satago  fignifies  notbriy; 
and  adjudged  for  the  plaintiff;  for  if  Satago  fignify  nothing, 
then  no  damages  were  given  for  it,  and  the  difference  was 
taken  where  the  word  Ggnifies  another  thing,  there  it  is  ill, 
but  wher^t  is  inHgnificant  it  doth  not  vitiate. 
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Uflicr  verfus  Bufhnd« 

Ttefpftfo.  T'RESPASS  vi  y  armis  quare  Phafumos  fuoi  H  PerMces 
^  »!>«?  were  X  j^^s  cepit  \  and  not  guilty  found  for  the  plaintiff;  and 
WiS!i°or*  roo^^d  in  arreft  of  judgment,  becaufe  they  Artfer^  natur^p 
Wood  of  the  and  therefore  there  cannot  be  any  property  in  them :  But 
»^ht*£hir  *^J"^g^^  for  the  plaintiff,  becaufe  after  verdia  they  (hall 
PhLfliou.  *    be  prcfumcd  dead,  and  then  a  property  may  be  in  thenu 

Cro.  Car.  5<3/ 

ChUd    verfMt    GreeahUL     i  Sid.  39'     I  KeK  $},  ^« 

Wynne 
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Wynne  verfus  Lloyd. 

ERROR  to  rcverfc  a  common  recovery  in  Angkfey^  Error. 
the  errors  afligned  were  in  the  wrh  of  fummonsj  and  ^^^  5Si  ?•> 
10  the  dedimus  poteftatem,  and' upon  this  a  ^r/r^  y^ritf/ if- ^oanv^Abr. 
fues  againft  the  demandant  in  the  recovery,  who  pleads  49-  p-  7* 
In  fodkeji  erratunif  and  then  upon  fuggeflion  that  Wyrme  \}^\J^ 
was  concerned,  a  Scirf  facias  iflued  to  him,  and  he  pleads  1  Kcb.  ^s'l, 
that  another  had  lands  comprized  in  thefaid  recovery,  who  3*8*  459* 
is  not  named  in  the  faid  writ  of  error,  judgment  of  the  ^^|  ^f^ 
writ,  and  on  this  ptea  the  plaintiff  demurred.     Allen  for  1  Sid.  113. 
the  plaintiff;  this  plea  is  not  good,  becaufe  the  procefs  had  ^^'^'  ^^J 
been  good  without  naming  this  party,  for  the  ter-tenant  clark^wr^* 
only  is  to  be  there  of  neceflity.  Dyer  321.  tf.  and  he  (hall  Hardwick. 
ooly  plead  the  thing,  for  which  judgment  (hall  liot  be  re- 
verfiul,  and  not  in  abatement  of  the  writ  of  error,  30  H. 
6.  2.  b.  per  Forte/cue,    %dly.  This  plea  is  not  to  any  pur* 
pofe,  for  the  court  may  proceed  without  the  other  ter- 
tenants,     ^dly.  Such  plea  is  againft  the  return  of  the  (he« 
riff  exprefsly,  for  he  hath  returned  the  ter- tenants.     ^Uy. 
'This  plea  is  ill,  becaufe  he  pleads  that  A.  is  ter-tenant  of 
dirers,  and  doth  not -fay  what  lands. 

Wtttiamt  eonira.    Thefe  queftions  are  inquirable;  Ty7. 
If  a  Scire  facias  be  neceffary  againft  the  ter-tenants  in  this 
•cafe.     2.  If  every  ter-tenant  ought  to  be  returned.     3.  If*  p,  ij. 
another  ter^tenant  that  is  not  returned  may  be  fuggefted  at 
the  bar. 

As  U  the  Firft.  A  Scire  facias  in  this  cafe  is  necefTary 
againft  the  ter-tenants,  becaufe  none  gains  or  lofes  but  they» 
Dyer  321.  bdbre;  and  ail  the  precedents  mention  this, 
Cra.  Jac.  392.  Harbert  verfus  Binim^  ,160.  Champemom 
againft  Godolphsn^  41  EUz.  Lee  verfns  Holland,  and  Row 
verfus  Eveley,  and  Ov^fn  157.  Carew  verfus  Warren^  2t 
B.  3.  56.  Bfidgman  70.     Holland  verfus  Jackfon. 

To  the  Second.  A  Scire  facias  being  awarded  generally, 
every  one  ought  to  be  fummoned. 

.   Oije^.  The  party  (hall  not  be  concluded,  although  he 
be  not  fummoned. 

Ai^.  He  (hall  not  be  concluded  if  he  come  in  due  time  ( 
but  the  difcretion  of  the  court  will  fupport  a  common  le* 
Govery,  and  here  if  this  ter-teoant  doth  not  come^  be  (ball 
be  coodaded^  for  it  u  not  like  to  Dyn-  321. 
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To  tie  Third.  It  now  appearing  to  the  court  that  there 
is  fuch  a  tcr-renant,  a  Scire  facias  ought  to  ifliie  againCb 
him,  Pitz.  Scire  facias  38.  21  £•  3.  56.  and  it  was  ad- 
journed^  pojl.  • 

Nuttal  vet/us  Page. 

T^  5o,5tf.  TVr^^^*"^  ^^^^  ^**  Solomm  Smiti's  clerk  i^  a  koave, 
J.^  ■  and  rogue,  and  I  will  prove  it,  and  he  is  in  Newgate^ 
and  is  to  be  hanged  for  counterfeiting  the  king'»  hand  and 
feat ;  adjudged  for  the  plaintiff. 

Wiridfer  verjus  Seywell.     Eje3mnf. 

Ontiawff.  /^^  ^  fpecial  verdi£t,  the  cafe  was,  J.  outlawed  in  a 
I  Kcb.  57,  y^  perfonal  adion  levies  a  fine,  and  the  king  feixetb  the 
iliiev.  33.  ^^^  >>)  the  hands  of  the  conufee,  and  whether  fuch  (eizure 
be  good  or  not,  was  the  queftion ;  and  refolved.  That  if  the 
feizure  wa^  before  the  fine  levied,  then  the  king  may  well 
retain  againft  the  conufee  :  but  if  the  fine  was  levied  before 
the  feizure,  the  conufee' may  well  take;  and  the  book  of 
1^1  /?.  7.  /  7.  was  denied,  that  the  king  canaot  difpofc  of 
the  land  it  felf  of  a  perfon  ouciawed,  for  the  courfe  of  Ex* 
chequer  is  againft  that  book.  Fide  Stamf.  Prerogat.  57*imd 
24  Car.  Pickering  I  cafe  in  the  Exchequer.  T.  9  H,  6.  2 1.  tf* 
pi.  i$*fer  Babingtofif  t  Leoh.  63.  pi*  84.  Cro.  Eliz.  2^o. 
OgneP^  cafe,  H.i^H.  7.  ^.pl  4. 

*  P.  tZ.  *  Tippin  and  Grovcf. 


DE'ikiS  for  rent  brought  by  executors,  t(ie.  f lavntiffs 
/cbuiityth^t  their  teftator  was  feized  for  aiioiber^a 
X\f^  of  certain  tithes,  and  deroifedathem  to  the  d^f^n^ant 
for  years,  rendering  rent,  and  for  400/.  arreai^  they  bring 
debt ;  an^  on  deihurrer  on  this  declaration,  Jm^  argued 
it  is  a  fent^  and  that  the  executors'  (hall  not  hav^  J^is  rentf 
becaufe  h  itp)>eHains  totlie  reyerfion,.feF  it  b/iireotaU 
Hichltgh  nqt  in  fioint  of  retnedy.;  Cfe^-j^^'H  t^  ^  453- 

yJlUit-.^ntrft.    I)ebt  lies  up<m  tte^cpitfaS,  which^^ 
to  Ahe  i^xcodtQPfi;    Bac  ]he  pef^diyk!g;^>Q^M^^  of^thc 
court  to  be, tg&raift'  hlmj  prlj^^f'd^a'^ifc*^  which 

was  granted  hitni  '  ;:'...    :,'l  '  • 

'I  s-  '  -'^  *-  .  Black 
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'^     • 

Black  verjus  Mole.     Replevin. 

A  Copyholder  makes  a  leafe  for  years  rendering  rent^  AuomiDenc.^ 
and  then  furrenders  two  pans  of  the  reverfion,  and  \^l'^^* 
he  to  whofe  ufe  the  furrender  was  oiade  diftraiiis  for  the  x  Lev.  40! 
two  parts  of  the  rent,  and  mentions  not  any  attornment  '  ^^^'  PS- 
of  the  tenant  in  his  avowry^  nor  any  notice ;  and  upon 
this  avowry  the  plaintiff  demurs ;  and  adjudged  that  attorn- 
ment and  notice  are  not  neceflary,  becaufe  the  furrender  ia 
a  thif^  notorious  of  it  felf. 

Andrews  verfus  ShowelL 

TH  E  Cafe  was.  The  defendant  gave  a  warrant  of  at-  Attomcy. 
toroey  to  one  to  confefs  judgment  in  debt  to  the  plain- 
tiff by  nm  fum  informatus  at  eight  a  clock  in  the  mornii^, 
and  at  ten  a  clock  before  the  judgment  figned  by  the  Secon- 
dary, the  defendant  dies,  and  now  the  executors  of  the  de- 
fendant move  to  fet  afide  fhis  judgment;  but  refolved  it  was 
trell  obtained,  it  being  for  a  good  debt ;  quod  nota. 


Ttmi 
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Sir  Robert  Foflery  Chief  Jufticc. 

Sir  Thomas  Mallet^         1 

Sir  Thomas  Twifden,       Muftices* 

Sir  fVadham  Wyndham^  } 


Memorandum^  The  lafl  vacatioQ  Serjeant  Glanvil,  wb^ 
was  the  King^s  iirft  Serjeant,  died. 


Day  ver/us  Guilford.     Eje£lment. 
.  H1II4  12  Can  2-  Rot.  952. 

Audita  Que-     /*^^  a  fpccial  v^rdi^  the  jury  found  Ed^Mord  Guilford^. 

rda.  \J  father  of  the  defendant,  was  feixed  of\he  lands  in 

I  Danv.  Abr.    queftion  for  life,  the  remainder  to  the  defendant  in  tail ;  the 

^33-  P-  «*•      f^^her  enters  into  a  rccognixancc  in  Chancery,  to  the  lefibr 

I  Keb.  iia,     of  the  plaintiff,  and  dies,  theleflbr  fues  a  Scire  faciafupon 

i^Sid  <i         *^^  '^'"^  recognizance,  the  (hcriff  returns  the  defendant 

t  L«T.  41.        heir  and  ter- tenant,  &f  quod  Scire  fecit  the  defendant,  and 

he  makes  default  and  doth  not  plead;  and   judgment    is 

given,  that  the  conufee  have  executiosi,  who  ieafes  to  the 

plaintiff. 

^/7i/ Serjeant  for  the  plaintiff.  Here  by  the  jodgment  up* 
6d  default  in  the  Scire  facias  the  defendant  is  bound  until  he 
reverfes  it  either  by  writ  of  er!or,  or  relieves  hirafelf  by 
I  Dany.  Abr.  Audita  Q^rela^  F.  N,.  B,  104.  b.  KeL  25.  a.  Pafck.  1652. 
^'oin^'  Abr  ^'  ^'  ^^^^^1^  ^^'■'"^  Tkomffon^  Stylet's  Rep.  323.  If  judg- 
4a.  p.^ft.  ment  be  given  againft  the  bail  upon  two  Wchilsf  and  no 
styi.  i8i,  capias  is  returned  againfl  the  principal,  although  the  bail 
'*^*  cannot  revcrfc  the  judgment  by  error,  yet  he  naay  have  an 

Audita  ^^ela^  but  not  upon  a  Scire  feci  returned.     Vide 
Mich.  1657.  B.  R,  Kilburne  verfus  Rack,  EjeSmefit,  B,  R, 
Intr.  Trin.  1656.  Rot.  876.   - 
P.  20.  •  Wyndham  {or  the  defendant.  It  feems  this  cafe  differs 

from  the  cafes  put,  becaufe  here  execution  is  fued  upon 
afioth^r  eltate  than  the  conufor  had;  as  if  the  (heriff  re- 
turn 7.  S.  ter-tenant,  who  never  had  any  thing  in  the  faid 

land 
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land  of  the  cooufor,  yet  J.  S.  may  maintain  an  BjeSlmentf 
Mich.  6.  R.  2.  Fitz.  Ajffije  69.  And  here  the  conufor  had 
ooly  an  efiate  for  life,  aixl  not  the  eftate  of  which  the  de- 
fendant was  feized  at  the  time  of  the  a€tion. 

Twifden  for  the  plainiiflFy  Vigilantilms  li  rnn  dormientibut 
jura  fubveniunt,  the  defendant  ought  to  have  pleaded  when 
he  had  warning,  and  now  he  (hall  not  falfify  his  recovery, 
and  there  h  a  difference  when  the  conufor  is  tenant  in 
tail,  and  when  for  life  ;  and  now  the  defendant  iseflopped 
by  the  return  of  the  (heriff ;  and  this  differs  from  the  two 
NicMf. 

Malkt  for  the  defendant^  Res  inter  alios  a^ia  nemim  nth- 
cere  debent, 

Fofieriov  the  plaintiff.  Here  is  a  wilful  contempt  in  the 
defendant,  for  that  he  came  not  in  on  the  Scire  feci.  It 
was  adjourned,  and  after  judgment  was  given  for  the  plaintiff. 

Mich.    13  Car.  2.   B.  R. 

He  is  a  bafe  fellow  9  and  I  will  quejlion  Mm  ere  long,  for 
that  he  would  have  taken  away  the  King^s  life,  Verdid  for 
the  plaintiff.  And  Jones  moved  in  arreft  of  judgment,  but 
it  Teemed  to  the  court  that  the  Words  were  adionable,  be^ 
caofe  in  cafe  of  the  king  the  intent  is  puni(hable;'but 
adjourned. 

Urfula  Auftcn  verfta  John  Mandcr. 

Error  of  a  Judgment  /;j'Oakhatnpton  in  Devon. 

THE  errors  taken  by  Alleyn  were,  i/?.  The  Fenire  fac.  Error. 
is,  therefore  it  is  commanded  by  the  court  that  he  make  '  ^**^* "  '3' 
to  come  twelve,  E^r.  by  whom,  l^c.  and  who,  C!fr.  in  a 
brief  manner,   as  in  the  courts  at  JVefiminfler,  where  it 
ought  to  be  at  large  in  all  inferior  jurifdidions.     Anjw.  In 
the  cafe  of  OJborne  and  Gregory  of  a  judgment  in  Excefler, 
this  exception  was  moved  and  difatlowcd.     ^dly^  He  doth 
not  fay  that  procefs  of  Diflringas  is  awarded  by  the  court, 
but  as  before,  ^c.     Anfw,  It  is  good  becaufe  il-  refers  to 
the  matter  before.     3^/p,  The  judgment  is  quod  recuperet 9 
and  alfo  39/.  pro  mijis  iJ  cufiagiif  de  incremento,  and  doth 
*  not  fay  circa  feSiasn  fuam,  and  it  may  be  that  the  increafe  ^  P,  2I« 
was  for  (icknefs  or  battery,  or  fome  other  collateral  mat- 
ter.    Anfw.  The  precedents  are  all  fo  at  Wefiminfier^  and 
It  fhall  not  be  prefumed  for  any  other  thing  than  for  the  faid 

C  a  fuit  ; 


i 


Term.  Mich-  13  Car,  z.  B.  R. 

full ;  ftnd'TwifJen  faid.  That  the  reafoHy  for  wVich  nothing 
out  of  inferior  courts  fliall  he  taken  by  intendment,  fS|  be- 
caufc  there  they  only  enter  fliort  notes  of  their  procee^ngs, 
and  when  they  are  to  certify,  the  attornie^  here  draw  thd 
records  at  large ;  and,  judgmeBt  was  affirmed. 


TaimtT  verfus  Stavick.     Replevin, 

Eftoppcl.  T^HE  defendant  n^^de  conufance  for  »  r«nl-ch«rgc  due 

Paf.t65».B.R.    X    Anno  Dom.  \6$%.     The  plaimiff  pleads.  That  the de- 


Carter  vtrjiu 

WickcTy  Rot. 

448. 

J  Danv.  Abr, 

273.  p.  stf. 

r  Keh.  95, 

rSid.  44. 
i  Lev.  43; 


*P.  22. 


Departure. 
I  Sid.  77. 
•»  Kcb.  115, 
»78,  185, 
130,- *»3. 


fendant  upon  another  Replevin  at  another  time»  K^ethcr 
wiih  A.  B.  oftade  c^ntrfance  Upoii  the  faid  plaintiff  (or  rent 
arrear  in  the  year  1 660s  and  demands  j^udgnrient,  rf  agaivfl 
'  the  faid  avcwry  he  (hall  nnake  conu^rance  tor  rent  due  be- 
fore^ and  relied  upon  the  faid  eftoppel,  and  the  defendant 
denmirred.  y^ef  for  (he  piaintifF,  It  feeros  tl^  defen- 
dant is  eftopped  by  the  avo^vry  as  by  an  acquittance,  and  a 
forfiori  becaufe  tt  is,  matter  of  record,  a«d  that  an  acquit* 
tance  is  a  bar  of  arrearages,  the  books  are  plain,  Dyer 
a7l.  tf.  3  Coke  65.  b,  Fewtanf^  cafe,  n  H.  4.  SS*  «•  But 
the  truth  is  Fitz^  Bar,  79.  is  againfl  nie;  bui  that  cafe  [ 
deny,  and  alfo  the  cafe  of  the  annuity.  03/.  The  avowry 
here  is  not  betwixt  the  fame  parties.  Anfw,  They  are  the 
^fttDe  defendants,  and  the  fanie  panics  in  whofe  rights,  the 
didrefs  is  made;  and  if  thts>fbdl  not  be  the  fame  a£lioii, 
there  will  be  infinite,veratior>.» 

AUen  for  the  defendant,  Here  is  not  any  efloppel,  be- 
caufe  not*  between  the  fame  parties,  and  in  truth  the  duly 
Remains,  and  the  bailiff  cannot  concl^ide  his  mafler. 

Wyndham  is  clear  for  t^^  defendant ;.  and.  the  opinion  of 
Fitz,  Bar,  by  three  Jufliecs  is  good,  becaufe    an  annuity 
may  be  paid  without  aequrt tance.. 
'     T'lvt/den  of  the  fame  opinion. 

,  Mallet  for  the  plaintiff,  becaufe  an  avowry  is  -a  thiMg 
apon  record.,  and  more  than  an  acquittance ;  but  jadgiiKnl 
was  given  for  the  defendant. 

*  Granger  verjks  Hemborough.     D^ht. 

DEBT  npon  an  obligation  of  50/.  to  perform  cove- 
nants in  an  indenture,  and  one  is.  That  the  defen- 
dant pay  1 2/.  a  year  for  a  mefl\iage  to  him  denriftd  quarter- 
ly, at  four  feafts.  The  defendant  pleads  performance  of 
s|tl  covenants.  The  plaintiff  affigns  for  breach,  that  he 
did  not  pay  3/,  one  quarter's  rent.     The  defendant  rejoins, 

thai 
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tint  before  tbe  faid  3/.  was  due»  the  plamnfF  entered  upon 
faifiiy  and  expelled  him.     The  plaint  i  AT  demurs. 

SaUwin  for  the  plaintiff.  The  rejoinder  is  a  departure, 
for  he  might  have  pleaded  this  matter  in  his  bar,  as  Dyer 
apJ.  Fih^,WiUuuns*s  caii.  In  a  Formeion  the  tcnaot 
pleads  a  fine,  the  demandadf  replies,  4juo<l  part  a  finis  nihil 
himtrvnty  but  that  fuch  a  one  was  (eifed ;  the  tenant  re- 
joins that  the  parry  that  levied  the  fine  was  feifed  in  ufe  ; 
and  refoWcd  a  departure,  for  lie  alledges  before  a  ft^irui 
at  common  law,  and  now  ^ould  make  this  good  by  the 
flatute. 

'jomts  for  tli«  defendant.  This  rejoinder  is  a  corrobora- 
tion of  fhe  bar,  and  he  ought  not  to  have  pleaded  this  \ 
4hing  at  the  firft,  becaufe  there  are  feveral  covenants,  and 
he  could  not  know  in  which  of  them  he  would  have  aiTign- 
ed  the  breach  ;  and  there  is  a  difference  where  the  condi- 
tion is  to  perform  aB  covenants  coniprifed,  and  where  it  rs 
all  covenants  and  payments,  as  Chapman^  cafe  is,  Cro, 
Car.  76.  there  the  defendant  pleaded  performance  of  all ; 
the  plaintiff  afligned  a  breach  in  non-payn^ent  of  Ac  rent; 
the  defendant  cannot  rejoifi,  that  it  was  not  demanded,  be- 
caufe it  is  a  departiire. 

Wyndhanij  It  is  a  departure,  and  it  is  not  like  to  the  cafe 
of  demand,  becaufe  it  is  a  difcharg^. 

7'biiifden  agreed  with  Wyndhamf    Where   the  defendant 
pleads  a  general  plea,  he  (hall  not  make  this  good  after  by 
a  particular  ihin^  in  the  rejoinder  ;  but   it  was  adjourned, 
and  after  ruled  to  be  a  departure,  and  jtidgmcnt  given  for  ^  Danv.  Ab. 
the  plaintiff.     Fide  Cro.  Eliz.  '828.  Spfcot  and  S^eer/,  a  cafe  »oi.  p.  n. 
ilireaiy  IB  point.  ^u^iel's. 

*  Harris  ver/us  -* «  p^  2^. 

THOU  ixrt  a  traytor  and  a  rebel  \  the  defendant  juftifies,  Words. 
that  tA  Sept.  1659,  the  plaintiff  was  a  foldier  under  '  ^^^-  *'5 
one  captain  Ceily^  againft  the  king :  plaintiff  demurs,  pre- 
bnoiag  the  general  pardon  had  reftored  him  to  his  good 
fame,  tsHob.  81.  Cuddington  againft  fVilkint;  but  adjudged 
for  the  defendant,  becaufe  the  plaintiff  ought  to  have  (hewn 
that  he  was  not  one  of  the  perfoos  there  excepted. 


'  'Ntcholfon 
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Nicholfon  verfus  Shirman.  * 
Cafe  for  a  I^cgacy, 

Ctfc.  nPHE  plaintiff  declares,  that  James  Ghjfebrofk  tnade  hU 

iDanv.Abr.      X    v/ill\  and  dcvifed  to  the  plaintiff  iqo/.  and  that  hta 
J*s^d!*45!        executors  (hould  double  the  faid  100/.  and  for  the  aooi  he 
I  Keb.  116.     brings  this  a^ion,  and  avers  the  defendant  hath  aflets  be- 
yond  debts  \  and  the  defendant  dennurs. 

jwes  for  the  plaintiff.  Here  arc  t^o  points,  i.  If  the 
flpubling  the  looJ.  be  a  devife,  or  that  it  (hall  be  only  at 
the  diff  retion  of  the  executors ;  and  it  feenis  clear  that  it  is 
a  devife,  and  tl^e  other  part  doth  not  oppofe  it.  2.  IF  an 
aSion  upon  the  caf;  lies  for  a  legacy ;  and  held  that  it  does.* 
I  (I,  I  will  not  infift  whether  there  be  any  remedy  for  a  le- 
gacy at  common  law.  Glqnvilf  lib-  7.  chap.  6,  7.  2dfyf  An 
afiiion  of  the  cafe  lies  againft  an  executor  upon  a  breach  of 
truft,  as  it  lies  againft  a  (hepherd  for  not  regarding  his 
charge.  And  firft,  the  law  t^kes  notice  of  legacies  to  col- 
lateral purpofes,  as  a  promife  to  forbear  a  legacy  is  a  good 
cOnfideration  to  ground  an  Affumpjit  \  and  in  an  adion 
againft  an  executor  in  his  own  wrong,  it  is  a  good  plea  to 
fay  that  he  hath  paid  all  in  legacies  ;  and  an  a£lion  upon  the 
cafe  lies  for  a  Tort,  as  for  not  perforqping  a  contrad,  Cro. 
Jac,  544.  Healy  vcrfus  Djuntley,  H^rc  is  a  breach  of  troft, 
becaufe  the  executor  takes  upon  him  to  perform  the  will  of 
the  plaintiff.  Ohje^.  Legacies  cannot  be  fu^d  for  here  in 
Y  Danv.  Ab.  Jpecie^  and  it  was  never  known  before.*  Anfw.  The  adion 
>9^-  p-  •  Qf  Indehiiatut  AJU^umpJitfVf2A  a  rare  adion  before  Sh^tk^sc^k^ 
?  P.  24.  •  tVyld  cqn$ra.    An  a£lion  doth  not  lie  for  a  legacy,  becaufe 

it  is  a  tedamentary  thing,  and  one  of  the  principal,  as  ap- 
pears by  the  writ  of  prohibition,  Regifter  38.  and  the  fame 
argument  that  Littkton  ufes  for  the  (latute  of  Merton  may 
be  here  ufed,  that  never  fuch  an  a3ion  had  been  uftd;  and 
4he  rufe  of  the  civil  law  is  not  current  in  Wejimnfier-Hall, 
Boni  Judicis  efi  anipVtare  jurifdi£lhnem ;  and  true  it  is,  the 
common  Uw  takes  notice  of  a  legacy ;  but  fo,  as  it  is  a 
leftamentary  thing,  and  as  to  the  Indebitatus  Affumpjit 
Ivhich  was  fo  rare,  yet  it  was  within  the  jurifdidion  of  the 
common  law ;  and  although  of  late  time  fuch  afitions  have 
been  ufed,  yet  this  was  left  there  ihbuld  be  a  failure  of  juftice 
when  there  was  no  ecclefiaftical  court ;  and  fo  it  was  ad- 

Sttn).  6$.       juoged  in  Harwood  and  Feytoe\  cafe,  that  an  £%//  might 
tyl.  1^1^  168.  be  executed  in  the  glebe  land  of  a  parfon  ;  but  if  it  were  to» 
be  adjudged  nowj  it  wpuld  not  be  fo  ruled  as  it  was  then. 

%dly. 
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idly.  If  it  be  a  breach  of  truft,  then  it  is  a  perfonal  tort^ 
a  mtritwr  cum  ferfina,  as  an  exccutoHliall  not  be  refpoji- 
fible  for  an  efcape  fuffered  by  the  teftator.     Dytr  322.  a, 

IVyfMam,  The  adion  doth  not  lie,  for  the  conufance  of 
a  legacy  doth  not  appertain  to  the  common  law,  for  that  by 
our  law  a  man  cannot  give  any  thing  after  his  death,  be^ 
caufe  pojl  mortem  tunc  tua  non  funt,  and  there  is  not  any 
Aich  duty  at  the  cpmmon  law  as  a  legacy ;  and  an  adion 
of  the  cafe  doth  not  lie  for  every  Tort^  for  it  doth  not  lie  foi* 
non-payment  of  rent,  and  a  penfion  raifed  by  the  conflitu- 
tion  of  the  ordinary  is  not  fuable  here.' 

Twifieny  It  was  adjudged  here,  that  a  legacy  ifTuable  out 
ef  land  is  fuable  here,  and  originally  legacies  were  fuable 
in  the  county  court;  and  Rajial  Entries  301.  fl.  Tfitle  Exe-> 
cut.  in  A^ion  5.  Debt  is  brought  againil  an  executor  for  a 
l^cy^  but  a  demurrer  is  on  the  count,  and  no  judgment 
given  ;  but  that  which  moves  me  againft  this  a&ion  is,  that 
by  this  way  an  a3ion  upon  the  cafe  will  be  brought  for 
every  thing  fuable  in  the  ecclefiafticai  court. 

MalUt  and  Fojler  for  the  defeiviant.  And  judgment  waa 
^ven  for  the  defeadantj  mfi,  fjc. 

*  Eden  verfus  Chalkhall.    Ejeffment.    Middfcfcx    ♦  P.  25. 
for  Lands  in  Soudunyms, 

UPON  evidence  in  a  trial  at  bar,  the  cafe  w^s,  That  i  Keb.  4«, 
Henry   Cratjjky   6   Nov.   1645,  conveys   by   inden-  «»7' 
ture  10  Web  and  Taykr  in  fee,  and  levies  a  fine  accordingly 
without  any  confideration,^  and   13  March  1645,  he  cove* 
nants  to  (land  feifed  to  the  ufe  of  hinpfelf  for  life,  the  re- 
mainder to  his  firft  fon  in  tail,  who  is  the  leffor  of  the 
plaintiflF  and  levies  a  fine  accordingly ;  the  28  March  1653, 
Henry  Crawley  ja^x\A  his  wife,  with  Web  and  Taylor  join  iii 
a  voluntary  conveyance  by  fine  to  William  Godfrey  and  his 
heirs  ;  Henry  Crawley  having  iffue  the  lefTor  of  the  plain-  ■ 
tiff  dies;  William  Godfrey  makes  his  will,  and  of  this  makes     • 
the  lord  Windfor  and  the  lord  Cajiletm  his  execulors,  and 
devifes  the  lands  to  be  fold   by  ibem ;  they  the  19  March 
1657,  fell  to  Skinner  and  Skinner  for  2000/.  who  convey  to 
Sir  Thomas  Bide  and  his  heirs.     And  it  was  refolved  by  the 
court.  That  althougl>  Skinner  and  Skinner  paid  a  valuable 
confideration,  yet  the  edaie  to  Godfrey  being  voluntary,  if 
the  conveyance  of  6  iVbv.  1645,  was  forged,  the  plaintiff 
hath  good  title;  but  the  jury  found  tbe  firft  conveyance 
goody  and  found  for  the  defendant.  * 

Elixabeth 


Term,  Mich.  13  Car-  2.  B.  R. 

Elizabeth  Robinfon  againft  Mat|;aret  Amps. 

Covenant. 


THE  plaintiff  declares.  That  tlie  defendant  by 
ture  dateci  1659,  reciting*  that  there  was  a  lead 


Coodition.  '  1  ^^^  piainim  oeciarcs,  i  nai  mc  acrcnoani  oy  indeo- 
iDanv.  Abr.  A  tUfc  dated  1 659,  reciting*  that  there  was  a  leafe  niade 
44.  p-  «o.  jQ  jj,g  defendant,  and  a,  recognizance  acknowledged  by 
I  Kcb/103,  Humfry  Roblnjin  to  the  defendant,  bearing  date  with  the 
»i^-  fatd  indenture^   the  defendant  covenanted  that  if  Humfry 

I  Sid.  48.  Robin/on  pay  to  the  defemfant  fuch  a  futn  24  Jme  1660, 
(*fr.  that  then  the  faid  recognizance  fliall  \)t  void,  and  then 
the  defendant,  his  executors  and  adminiftralors,  Wr.  at  the 
cofts  of  the  plaintiflF  will  regrant  the  faid  indenture,  and 
redeliver  the  (aid  recognizance  to  be  cancelled  and  vacated, 
and  the  plaintiff  afligns  for  breach,  that  ti  O^pher  16599 
the  defendant  profecuted  an  extent  upon  this  recognizance. 
*  P  26  *^^^  defendant  pleads,  that  he  did  not  *  profccuie  upon  this 
recognizance,  and  iflue  upon  it,  and  found  for  the  plain- 
tiff;  and  Jants  moved  in  arreft  of  judgnnent,  that  here  is 
only  an  implied  breach,  for  the  recognizance  may  be  deli- 
vered" up,  and  yet  the  recognizance  be  profecuted. 

Allen  for  the  plaintiff,  i.  Where  a  covenant  terrninates 
in  it  felf,  it  is  properly  a  covenant  but  a  defeazance^  Fhw. 
138.  a.  But  here  is  an  engagement  to. deliver  up  the  faid 
recognizance.  2.  Here  is  a  prefent  breach,  for  when  be 
^xtends^  the  plaintiff  (hall  not  be  compelled  to  ftay  till  « 
farther  day,  when  the  extent  is  a  breach  of  the  covenant^ 
9S  ^  Cki,  22.  Sir  Anthony  Majne*s  cafe. 
:  Wyndham.  A  covenant  to  do  a  prefent  9&  is  not  pro^ 
perly  a  covenant ;  as  to  (land  feifed.  And  as  to  ttie  fecond, 
the  defendant  hath  difabled  himfelf  to  deliver  iip  the^  recog* 
pizance,  as  feoffee  on  condition  takes  wife,  &fr.  and  the 
•  breach  here  is  well  afiigned.  .        . 

TC'wifden  to  the  fame  intent,  and  fo  the  other  judges ;  and 
.  judgment  was  given  for  the  plaintiff,  niji,  Hf, 

Edfar  verfus  Smart  .  , 

Execntiof).  *  TUDGMENT  in  debt  is  had  agaipft  two,  aiid  me  iitt^ 
^l^'p't^^  tl  and  rhe  plaintiff  brings  a Svwe  fdclas  againft  the  fiirvi- 
334P-  $•  ^^^'  ^^  recites  the  death  of  the  other,  and  prays  execu* 
^Kh^^'  ^*^°  againft  the  furvtvor;  the  defendant  pleaids,  that  he 
Ma.  ^'  which  died  had  an  heir,  wha  is  in  full  life,  and  demands 
judgment  if  execution^  &c.  plaintiff  demurs.  Wyminpmi 
for  the  plaintiff:  It  feems  to  me  tliat  the  eKecntioii  is  weit 

againft 
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;  the  furviyor :  And  as  to  that,  i .  We  ought  to*  in- 
quire  what  the  common  law  is.  2  What  aUeration  the 
iiatute  of  Wefim,  2.  hath  made.  As  to  the  firft,  at  com- 
inoD  law.  If  judgment  had  been  given  againft  two,  and  the 
one  dies,  the  charge,  furvives,  Sir  William  Herberf%  cafe.  Hob.  19. 
To  the  fccoiid.  The  ftatute  of  JVeftm.  2.  which  gives  the 
tkpt^  doth  not  takeaway  the  priviUge of  the  plaintiff,  btic 
that  he  may  have  execution  at  th<f  common  Uw  if  he  will, 
for  the  words  of  the  iiatute  are,  Jit  in  Ele^iene,  and  this 
ftatute  was  made  only  for  the  benefit  of  the  plamtiff.  Obj. 
And  as  to  the  29  of  aflizes,  LongfonTs  cafe,  I  anfwer,  the 
fame  cafe  is  reported  29  £.  3.  39.  and  there  by  Thorf^  the 
lands  are  equally  liable,  and  by  that  it  may  be  eafily  col- 
leficd,  they  intended  execution  only  upon  ^the  knds,  and 
not  a  perfonal  charge ;  but  here  may  be  a  perfonal  charge, 
and  *  that  is  the  difference;  for  when  the  charge  is  upon  the  ♦  p^  27. 
liods  then  it  doth  not  furvive,  but  when  it  is  perfonal  it 
Mi;  and  for  authorities  dired  in  the  point,  vide  3  £•  3* 

WjiMam  JufVice.     The  books  of  i  and  3  £.  3.  are  dired  Yelv.  009. 
mtl^  point,  and  the  reafon  why  this  execution  iball  be**  '^ 
agtinft  the  furvivor,  is,  becaurr  the  plaintiff  may  take  a 
Fieri  facias  \i  be  will,  and  perhaps  he  will  not  charge  the 
Uod. 

fvtifien  of  the  fame  opinion  ;  and  if  upon  this  Scire  fac* 
the  plaintiff  takes  an  Elegit ,  the  defendant,  may  have  ^n 
AuiHa  Querela ;  or,  2^^,  He  may  fugged  this  matter  upon 
the  return  of  the  Elegit  and  have  a  Superjedeat,  F.  N,  B. 
t66.  44  £.  3.  10.  4  E.  4.  39.  7  //.  4. 30.  and  judgment  waa 
liven  for  the  plaintiff,  ni/i,  (Sc.  Vide  Pajc,  i  //.  5.  5.  a.  pi,  6. 

Richard  Capenhurft  verjus  Capcnhurll. 

DEBT  upon  an  obligation  to  perform  covenants ;  the  CorenaBt. 
cafe  was  fuch,  if.  poffeffed  of  a  term  (or  years  grants  X^""^;^^' 
ib  much  of  the  term,  that  fhall  be  unexpired  at  the  time  3  Danv.  Abr. 
of  bis  death;  the  grantee  afligns,  and  covenants  that  the»<J9^P«' 
aflignee  fhall  enjoy  againft  all  pcrtbns,  and  the  plaintiff  \  ^7b.%<i, 
stffigos  a  breach,  and  iffue  upon  ii,  and  verdi^  for  the  plain-  \6^  1B3. 
tiff;  and  Bighmd  moved  in  arrefl  of  judgment,  that  'the 
sdiott.did  not  lie,  becaufe  the  original  grant  being  void  for 
the  xncertainty,  as  in  the  redor  of  Chedingtons  cafe^  the 
covenants  are  void  alio,  becaufe  the  bond  depends  on  the 
covenants,  and  the  covenants  depend  on  the  leafe ;  and  he 
««d  feh.  fol.  18.  Soprani  and  Skurro. 

Jonrt 
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Jmtt  for  the  plaintifF.  The  term  is  not  well  afligsed, 
bur  here  is  a  covenant  which  ftands  diftinA  by  it  felf»  aad  if 
there  be  not  any  covenant^  then  the  obligsitton  is  ftngle. 

Wyndham  Jufttce.  If  the  deed  is  void,  no  cdvepant  in  it 
/hall  bind.  And  judgment  was  (layed  %  but  it  was  after  ad- 
judged  for  the  defendant.  V'tdi  Owen  Rep.  136.  IValler 
againft  the  dean  and  cl^f^pter  of  NerwicA,  that  the  coveoant 
ftall  bind,  though  the  deed  be  void, 

♦  p.  28.  *  PluriJ^ct  vcrfus  Holmes. 

Devifc.  npHE  wife  having  two  fons  by  divers  hufbaods  (which 

%  Danv.  Ab.       A    ^^^^  dcid)  and  being  fcifcd  of  the  lands  in  queftion, 

Iq?  Ab.'/sa.    '>"  ^^^»  devifed  them  to  Tionmt  her.  fon  fir  the.  term  of  bis 

p.  la.  natural  life,  and  if  he  die  without  ijfue  of  his  body  Uwng  tX 

'  g-^'  "*        the  lime  of  his  deaths  then  tO' Leonard  another  of  her  fons, 

I  Kcb.  ay,       and  his  heirs  for  ever ;  hut  if  "Thomas  have  iffue  tivwg  at 

ii9-  *  the  time  of  ////  death,  then  the  fee  (hall  remain  to  the  righi 

heirs  of  Thomas  fir  ever ;  the  woman  died*  Thomas  catered 

and  fuffered  a  common  recovery,  and  dies,  without  iflije,  the 

recoveror  made  a  leafe  to  the  defendant,  Leonard  entered 

upon  him,  and  made  a  leafe  to  the  plaintiff;  Etjig  tic. 

Allen  for  the  plaintiff.  The  points  which  I  fhall  laife 
here  are,  ift^  What  cftate  Thomas  and  Leonard  have  by  ihe 
will.  T-dfyf  What  operation  the  recovery  had  upon  the 
eftate  of  Leonard.  As  to  the  fir  ft  ^  There  is  not  any  c(bitc 
tail  to  ThomaSf  but  another  eftate,  for  the  limitation  to 
Leonard  is  not  upon  failure  of  iffue  of  Thomas,  but  upon 
failure  of  iffue  living  at  his  death.  2dly,  The  contingency 
is  repeated  in  the  fecond  limitation,  and  this  point  bath 
been  agreed  in  the  argument  of  this  cafe  before  ;  but  tiovr 
I  (hall  conitder  whether  Thomas  hath  an  effate  for  life,  or  a 
fee  determinable.  And  (irft,  I  hold  he  hath  a  fee  deter- 
minable. 2djy,  Leonard  takes  by  executory  devife,  and  not 
by  way  of  contingent  remainder. 

When  a  particular  eftate  is  limited,  and  the  inheritance 
paffes  out  of  the  donor,  this  is  a  contingent  remainder, 
and  in  abeyance.  Plow.  35.  a.  But  if  the  fee  be  vefted  in 
any  perfon,  and  to  be  >iefted  in  another  upon  a  contin* 
gency  ;  this  is  an  executory  devife ;  and  here  Thomas  had  a 
tee-fimple  immediately,  becaufe  firft  he  is  heir  at  law  to 
the  devifor ;  and  if  there  had  not  been  any  devife  to  Tho^ 
vias,  but  if  Thomas  bad  died,  Leonard  there.  woqU  have 
been  his  heir. 

Ohjea. 
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Obje^.  Here  is  an  ezprcfs  dcvife  to  Thomas  for  life, 
and  ihe  remaiiuler  here  ihall  be  In  abeyance,  as  in  Archer's 
cafe. 

Anfu}>  In  Arehet?^  cafe,  Robert  had  not  only  an  eftare  ^ 
for  life,  but  alfo  a  reverTion  in  fee-fhnple  expeSant  upon 
an  eftate-tail,  and  therefore  the  cafe  is  not  well  reported  in 
I'  Co.  66.  b.  But  the  remainder  there  was  of  neceility  con- 
tingent, becaufe  it  is  only  a  devife  in  tail,  and  not  a  gift  of 
*  all  the  eftate ;  and  in  our  cafe  the  queftion  is  upon  the  ii-  *  P«  29. 
initation  of  the  fee-fimplc.  2dly^  Thomas  hath  the  fcc- 
funple,  becaufa  although  it  be  given  to  him  for  life  only, 
yet  after  it  is  iimited  to  his  right  heirs ;  and  the  words.  If 
Thomas  hath  iffue,  then,  i3c.  are  only  declaratory.  3<//p, 
This  is  the  meaning  of  the  will ;  for  the  devifor  took  care 
for  the  younger  fon  when  the  eldeft  died  without  iflue,  as 
appears  by  the  difpofition  of  the  writings  by  him.  4/A^, 
If  the  will  be  capable  of  divers  interpretations,  that  (hall 
Hand  which  confifts  with  the  meaning  of  the  parties,  and 
that  is,  that  Tho^has  fhall  have  fee. 

zdfyf  As  to  the  operation  of  this  common  recovery,  it 
feems  to  me  that  this  executory  devife  is  not  barred  by  it. 
The  reafon  of  a  bar  in  a  common  recovery,  is  the  intend- 
ed recompence;  therefore  if  tenant  in  tail  make  a  feoff* 
mcni  in  fee,  and  the  feoffee  fuffer  a  common  recovery,  this 
does  not  bar  the  eflate-taii,  becaufe  the  recompence  cannot 
go  to  the  eftate-tail ;  but  if  the  tenant  in  tail  be  vouched, 
then  it  is  a  bar,  3  Co.  3.  a.  the  marquis  of  Winchejlet*s  cafe, 
tjid/oL  6.  a.  Cuppledtke^s  cafe.  Here  the  recompence  in  va- 
lue cannot  go  to  Leonard,  becaufe  the  one  eftate  haih  no 
dependance  upon  the  other,  for  Leonard  hath  no  eftate  in 
him,  but  in  contingency,  a*  Recompence  in  value  cannot 
ferve  a  fee  after  a  fee. 

3</^,  Leonard  cannot  falfify  this  recovery,  becaufe  he  is 
^ua/i  a  ftranger  to  it,  and  there  is  not  any  privity  of  eftate 
betwixt  Thmas  and  him ;  and  the  very  fame  point  is  re- 
folved  in  Pell  and  BrowrC^  cafe,  Cro.  Jac.  590.  >  And  if 
Leonard  that  hath  only  a  poffibility  may  falfify,  many  con* 
veyances  may  be  deftroyed  :  for  admit  that  A.  upon  mar- 
riage with  Jane  a-Styk  makes  a  feoffment  to  the  ufe  of 
himfelf  and  his  heirs  till  marriage ;  now  by  this  way  if  he 
may  deftroy  this  contingency  by  feoffment  or  fine,  (Jc. 
at  any  time  before  marriage,  it  would  be  very  inconvenient. 

Finch  Solicitor  General  contra.  Leonard  takes  by  way  of 
remainder.  This  cafe  is  out  of  the  reafon  of  Pell  and 
BrowtC%  cafe,  becaufe  the  devife  here  was  firft  to  Thomas 
and  his  heiris,  and  there  is  not  any  cafe  in  law  where  the 

devifee 
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devifcc  takes  by  way  of  executory  dcv'jfc,  but  for  nccef- 
fity,  as  Dyer  330.*.   Clache^s  care,  Cro-  Jae,  415.  Webb 
^  and  Herrings  and  it  was  adjourned.     Videpojl, 

Wyndham  Juftice  for  the  defendant.  The  principal  point 
in  the  cafe  is  upon  the  words  of  the  will,  what  eftate 
Thomas  had  by  them  ;  and  it  hath  beeft  objected  \hztThomas 
?•  3^*  *  I'ad  a  fee-fimple  to  avoid  a  contingency.  Afifw.  TJiofnas 
hath  only  an  eftate  for  life,  and  not  more  by  fhe  will,  bc- 
.  caufe  the  exprefs  words  of  the  wilt  are  fa  2<//f,  If  he  hath 
an  edate  in  fee,  there  ought  to  be  a  tranfpofition  in  the 
words  of  the  will.  3^/^,  This  conftruSion  avoids  all  the 
inconveniences  which  oiherwifc  would  happen ;  for  other* 
wife  it  ihall  be  to  Thomas  and  his  heirs  by  way  of  executory 
devife,^  and  fo  fuch  eftate  cannot  be  cut  off,  as  PeU  and 
Brown^s  cafe,  Cro.  Jac,  590?  But  here  is  a  contifigent  re- 
mainder which  may  be  deftroyed,  and  it  is  more  /uitable  to 
the  rules  of  law,  as  it  is  agreed  in  Colthurfl  and  BejuJbinU 
cafe,  in  Phwd.  Com. 

idfyf  When  Thomas  hath  only  an  eftate  for  life,  with  a 
remainder  contingent,  the  eftate  for  life  being  deftroyed  bj 
the  common  recovery,  tlie  remainder  falls  to  the  ground* 
for  the  recovery  vefts  a  fee  in  the  recoverer,  and  Is  a  difcon- 
tinuance  to  the  reniainder.     Littleion,  feR,  690. 

3^/^,  Until  the  contingency  happen,  the  fee  defcends  to 
the  heir  in  fome  fort,  but  not  to  confound  the  eftate  for 
«e  life,  but  there  fhall  be  an  Hiatus  to  let  in  the  contingency 
Hvhen  it  happens;  fo  is  Archer*h  cafe.  If  tenant  for  life 
grant  over  his  eftate,  the  grantee  ftiall  fupport  the  contin- 
gent remainder ;  but  if  he  furrender,  then  the  contingent 
eftate  is  deftroyed. 

^vTifden  of  the  fame  opinion.  The  main  ftrefs  lies  'upon 
the  conftruSion  of  the  will ;  If  Thomas  here  had  been  n 
ftranger,  and  not  heir,  he  had  an  eftate  for  life,  femainder 
to  Leonard  upon  a  contingency,  remainder  to  the  heira  of 
Thomas  upon  a.contingency,  and  here  the  contingency  doth 
not  depend  on  a  contingency,  but  the  fame  contingency 
which  may  happen  feveral  ways,  arf,  Thomas  being  heir, 
the  fee  in  the  mean  time  till  the  contingency  happen  is  in 
Thomas^  and  not  in  abeiance,  Hution^  Rep.  iiS.  Napper 
againft  Sanders^  and  here  as  to  Leonard^  Thomas  takes  only 
for  life,  but  by  operation  of  law  he  hath  a  fee.  And 
Archer^s  cafe  is  exprefs  in  Terminis,  for  there  Robert  hath 
an  eftate  only  for  life  by  the  will,  but  by  operation  of  law 
he  hath  the  fee  atfo  ;  and  Pell  and  Btownh  cafe  is  not  like 
to  this  cafe,  becaufc  there  Thomas  had  an  eftate  to  him  and 
j|)i$  heirs ;  and  in  the  cafe  of  Howel  and  Auger,  Hut.  60.  and 

mr.-h. 
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fTmci.  30.  The  judgw  will  not  meddle  with  the  point  of 
limiting  one  fee  upon  another,  which  the  lord  Hobart  there 
,  calls  the  mountiiiK  one  &e  upon  another  ;  and  here  the  re* 
covery  deftroys  the  contingent  remainder  to  Leonard, 

^Mallet  and  Fojler  Chief Juftice  pf  the  fame  opinion ;  and  *  ?•  31, 
jndgment  was  given  for  the  defendant^  niji^  i^c. 

Widdrington'i  Cafe. 

DOCTOR  Ralf  fFiddrington,    fellow  of   Chrijl- College  MznUtm^ 
10  Cambridge^  was  ejcSed  oof  of  his  fellowfhip  by  ^^^  ^• 
tbe mtfter and  fellows,  and  he  brings  a  Mandamus  to  be  |  sid.  ^l' 
reilorcd  to  it;  and  upon  this  writ  the  mafter  and  fellows  ■  KLeb.  2,  $0. 
return  (amongil  other  things)  that  if  any  fellow  be  peccant  ^'j  ^\\o^* 
he  (hall  be  cerreded  by  the  mafter  aod  dean,  and^  if  he  find  234^  458! 
himfelf  aggrieved  with  his  puntihment,  it  is  lawful  for  him        \ 
to  appeal  to  the  chancellor  of  the  univerHty,  and  two  fenior 
dbdors;  and  upon  this  return   the  court  refolved^  That 
do&atfif^tddrington  ihall  not  have  remedy  here ;  but  he  ought 
to  rcfoft  rathe  vrfitors  mentioned  in  the  return;  for,  by 
WynAm,  of  every  hofpiral  or  clcertofynary  foundation, 
appeal  ought  to  be  made  to  the  vifitors,  fo^  they  have  the 
fapervifing  of  all  things  concerning  them ;    and  if  they 
hafe  no  vrfitors,  then  the  ordinary,  'oide  Lindwood,  Tii.  de 
ReSgiofir  DomihtSy  cap,  Epifcop,  W  licebit  ei  appellor e^  is  in- 
levied,  that  he  may  appeal  if  he  will,  or  acquiefce  in  the 
penalty  inflid^d  by  the  college,  and  not  to  give  liberty  to 
appeal  to  a  vifitor,  or  to  this  court.     And*  Twifden  cited  a 
tafe  15  Jar.  Dr.  Lewys  was  eleded  provoft  of  Oriel-College 
m  Oxfirdhj  one  part  of  the  fellows,  and  Dr.  Day  by  ano- 
ther part;  Dr.  Day  appealed  to  the  biflrop  of  Lincoln  who 
was  Tifiter  of  the  college ;  Dr.  Lewyi  appealed  to  the  arch- 
bi(bop,  who  inhibited  the  bifliop  of  Lincoln  ;  and  then  Dr. 
l^qr appealed  to  the  chancellor;  and*  this  was  referred  to 
the  attorney  and  foltcitor  general ;  and  refolved  the  decree 
madke  by  tiie  vifitor  was  good,  and  the  other  ill,  and  the 
dofior  enjoyed  it  accordingly ;  and  every  one  ought  to  ap- 
peal to  the  next  court,,  Fitz-Xerb.  Error  87.     And  it  was 
adjourned;  aixi  afterwards  a  writ  of  reftitutioo  was  denied 
for  Ae  reafons  afbrefaid.     Fidr  pofl. 


Fitch 
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♦  P.  ?2.  *  Pi^cf^  verfus  Smalbrook.    Ejeffment, 

ETidcace.  TN  evidence  upon  a  trial  at  bar^  it  appeared  that  one 
I  Sid.  5T.  J^  Jlcot,  one  of  the  witnefles  for  the  defendant,  was  be- 
I  Kc  .  IJ4.  ^^^^  indiSed  of  perjury  in  the  time  of  Cromwelh  and  vcr- 
6\6t  againft  htm  ;  but  by  the  death  of  Cromwell  judgment 
was  not  entered,  but  all  proceedings  vacated  ;  and  now  the 
counfel  of  the  plaintifF  would  offer  this  verdid  in  evidence 
to  weaken  the  credit  of  the  witnefs ;  but  refolved  by  the 
court.  That  the  faid  verdia  is  now  totally  dcftroycd, ,  and 
ca^nnot  be  given  in  evidence* 

Traverfc  verfus  Meres.     AJJimpfif^ 

ikfftiiDpiit.  TTHE  plaintiff  declares,  That  whereas  the  hulband  of 
t  Sid.  57.  A  xht,  defendant  now  dead,  was  indebted  to  the  plaia- 
u«'*i'6a^^*  tiff,  the  defendant  promifcd.  That  if  the  plaintiff  would 
manifeft  and  make  appear  that  her  faid  hufband  was  indebt- 
ed, (he  would  pay  it ;  and  avers,  that  he  bad  been  at  all 
times  ready  to  manifeft  the  faid  debt ;  and  on  Non  Af- 
fumpftt  found  for  the  plaintiff.  And  Allen  moved  in  arrdl 
of  judgment,  that  there  is  not  any  conftderation,  for  that 
the  wijTe  was  neither  executrix  nor  adminiftratix.  TV/n.  51. 
Rot.  1446.  Hmce  verfus  Hinton,  The  foo  of  the  defen- 
dant was  indebted  to  the  plaintiff,  and  the  defendant  pro- 
^  tnifed  upon  foi'bearance  to  pay ;  and  there  judgnsent  was 
for  the  plaintiff,  becaufe  forbearance  (hall  be  taken  for  tots|l 
forbearance ;  but  if  he  had  faid,.  Thai-tf  he  will  forbear 
him,  then  it  had  not  been  a^ionable.  Trin,  8  Joe.  Smth 
verfus  Jonosy  Rot.  882. 

Twfjden  Juftice.  The  difference  is  betwixt  forbearance 
generally,  there  is  a  good  ground  of  adion,  although  the 
defendant  be  neither  executor  nor  adminiftrator ;  but  upon 
forbearance  of  the  defendant  it  ought  to  appear  that  there 
was  fome  caufe  of  forbearance. . 

Wild  for  the  plaintiff.  The  making  of  the  debt  appear, 
Ts  trouble  and  pains  to  the  plaintiff,  and  therefore  a  good 
confideration.  It  was  adjotimed|  and  afterwards  judgment 
was  given  for  the  plaintiff. 


Tibbs 


Term,  Mich.  13  Car.  2.  B.  R. 

♦  Tibbs  verfus  Smith.  ♦  p.  33. 

'ipHOU  haft  ftolen  our  tees  (innuendo  a  flock  of  bees)  tiey  Words. 
•^  are  iidden  under  the  M  woman^i  hempfechf  and  thou  art  \^^1[  ^^' 
a  thief.  On  not  guilty,  and  vcrdift  for  the  plaintiff,  Ser- 
jeant Merrifield  moved  in  arreft  of  judgment,  that  bees  are 
fera  natur^t  and  felony  cannot  be  committed  of  them,  jBr9. 
Property  37.  fo  of  trees,  Wf.  Stroud  contra.  The  reafon 
of  fleating  of  trees,  the  words  are  not  adionable,  is  becaufe 
thej  are  atinexed  to  the  free  hold,  but  not  here :  and  aftier 
verdifib  they  dial)  be  intended  fuch  bees  of  which  felony 
may  be  committed.  And  words  ot  dealing  trees,  apples, 
ifc,  are  aSionable,  and  of  corn.  Cro,  Jac.  39,  Kellan  againft 
Mannejby^  and  1 14.  Af/ttfr/ and  Leeford^  231. 

,  JVyndham  Juftke.  There  is  this  difference  where  he  fays. 
Thou  haft  ftolen  my  trees^  applet^  com,  Wc.  thefe  words  arc 
not  adionahle :  but  to  fay,  Thou  art  a  thief ^  and  haft  ftolen 
my  tree/,  i^c.  are  adionable,  becaufe  it  (hall  be  intended 
fuch  trees,  corn,  i^c.  whereof  thievery  may  be  committed  ; 
and  as  to  the  juftlfication  after,  that  doth  not  make  the 
wordi  actionable  which  were  not  a3ionab1e  before ;  and 
judgment  was  given  fo£  the  plaintiff ;  nift,  ISc 

French  verfus  Kent. 

ACTION  of  the  cafe  was  brought  for  forging  and  con-  Vcaae. 
triving  a  will.     This  adion  was  brought  in  Middlefext 
and  the  land  which  is  comprifcd  in  it,  lies  in  Suffolk,  and 
the  will  being  affirmed  twice  upon  trial  in  an  Ejeffioni 
firmly  they  endeavoured  this  way  to  difprove  it.  * 

^me$  moved  to  change  the  venue  to  Suffolk,  and  refolved 
it  (hall  be  altered ;  and  the  court  feemed  to  difcountenance 
fitcb  adioD. 

In  a  replevin  in  the  county,  the  plaintiff  doth  not  de-  Rcpi«^»n- 
dare,  and  the  avowant  removes  the  caufe  to  the  king's  ^/^^  l^^y  ^o. 
bench  by  Recordare,  and  the  plaintiff  is  non-fuited  without  WcbbtPfr/w 
declaring;  and  the  doubt  was,  What  judgment  the  avowant  ^^'  ' 
(hall  have;  for  if  he  (hall  have  judgment  to  have  a  return 
of  the  cattle,  it  doth  not  appear  what  cattle  were  replevied ; 
becaufe  the  olaintiff  hath  not  (hewn  them  by  any  declaration ; 
•and  it  feems  the'defendant  (hall  fuggeft  what  cflTftle he  tpok,  ♦  P.  34. 
wd  (hall  have  return  of  them.  HdeMich.  3  H.  8.  Rot:  649.  vide  pofta 
C.  jB.  and  Pafc.  7  H.  7.  Rot.  130.  C.  B.     The  defendant  ^^   ^  ,^ 
opon  a  Non-^rof  makes  averment  what  cattle  were  taken,  q^^ 

and 
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flod  thereupon  a  Return*  JlabentP  awarded,  J!  Vic*  cm^are 
poterit  alkgationem  pr^ed^  fore  veram.  Fiik  RafiaPs  Entries 
Replevin  Tit.  Frank- tenement  in  the  Old  Boolk,  foh  515.  1>- 
Replevin  de  8  C^ws^  the  defendant  (aid  that  there  were  more 
replevtecfy  and  upon  this  it  was  awarded  qmdji  Vi^  cmfiare 
poterit,  that  the  allegation  of  the  defendant  be  true,  he 
ihM  make  return  of  the  others,  Hob.  Rep.  16.  Replevin 
was  brought  without  naming  a  place,^  the  count  aimted,  bA 
the  defeuMJant  to-  have  a  return  avowed  in  a  place  ceitaio. 

Barriiigcon  ver/us  Venables. 

Prmlege.        Tr\EBT  upon  an  obligation  of  too/.     After  impartance, 

I  Kcb.  137,     XJ  the  defendant  pleaded  to  the'  jurifdiaion,  that  tione 

^^^  of  the  privy  chamber  ought  to  be  fued  in  any  other  court 

«t  (he  furt  of  any  perfdn,  without  fpecia!  licence  of  the 

lord  charhberlaifi  of  the  houfhcid  for  the  time  being ;  and 

that  he  is  one  of  the  privy  chamber.     The  plaintiff  demurs, 

and  judgment  was.  That  he  (hould  anfwer  over,  fer  fuch 

plea  cannot  be  pleaded  after  imparlance ;  and  the  p\ei  it  felf 

is  ill ;  and  the  court  feemed  to  be  offended  with  the  faid  olea. 

« 

Memorandum.  This  term  ferjeant  yoin  Kelyng  was 
made  the  King's  Serjeant,  and  called  wichin  the  bar  in 
the  place  of  ferjeant  GkrtoiL 

The  King  vcrfus  Read. 

Pej^r-       *  T^  *^ information  of  perjury,  and  verdiS  for  the  king; 
I  Lev.  9.         ^  the  perjury  was  committed  in  giving  evidence  upon  a 
I  Sid.  49,^^.   trial  in  this  court  betwixt  Dun  and  Daw/on.    And  Alien 
I  Keb.  127,     moved  in  arreft  of  judgment  becaufe  the  information  was^ 
13^9  >^3«        Memorand*  quod  Thomas  Fanfhaw  Milet  dot  Curiae  Aic  /»- 
198I  iVs,       ^^^'S^  ^  informari  quod  termino  St.  Hilkrii  1659.  in  Rfitulis 
%iaI  lyoL      ,  continetvr  ffc  (viz J  That  Dun  brought  his  A^ion\  and  re- 
cites the  whole  record  of  it  and  the  trial ;  and  that  the  (aid 
.    Read  folfum  praftitit  Sacramentum  at  this  trial ;    and  he 
•  p,  ?4»     moved  that  it  iinot  *  pbfitive  that  the  defendant  took  a  falfe 
oath;  but  that  continetur  Jtc^  that  he  took  a  falfe  Oath; 
where  he  ought  to  {layefaid  after  the  recital  fo,  Et  ulteruu 
Jat  Cur^  hie  intelffgit  that  the  defendant  took  a  fiaUe  oath  at 
that  trials     AM  af'cr  confideratbn  the  court  gave  judg- 
ment againft^tbe  defendant,  becaufe  .the  late  precedents  are 
lb.     And  now  after  verdift  it  ihall  be  taken  a  diftiud^  fen^ 
tence  betwixt  the  recital  and  the  Et  qmL    And  by  Wynd^ 

nontp 
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4m«  Uif  r«0ord  recited  being  ip  r))is  court,  the  judges  fliaU 
Uke  mtijce  Ivaw  for  iM  .rcqprd  recited  extends  9iui  what 
digr  if  th^t  U  ppfitiveiy  refaearfed:    aod  judgment  was  ; 
giyeq  iwwfdijigly- 

Sciks  v€rfus  Triipc. 

THERE  being  a  trial  betwixt  the  parties  the  laft  affixes  Award. 
in  the  country »  the  parties  aflfented  to  a  reference,  and  '  ^l}^ 
a  rqie  was  there  made  of  the  faid  reference ;  and  cbe  refe-  \^%,  '  ^^^ 
rees  there,  made  an  award,  the  which  the  defendant  refufed' 
to  obey,  upon  which  the  plaintalF  moved  xo  have  the  faid 
mie  at  the  aiiifees  made  a  niie  of  this  courts  accordii^  to 
the  tenor  of  the  faid  rule  at  the  aiiizes;  and  it  was  granted  : 
and  then  he  moved  for  an  attachment  againft  the  defendant 
for  nol^  tibeyin^  the  faid  award  of  the  referees  ;  but  it  was 
denied ;  for  fuppofe  the  defendant  will  deny  that  any  fuch  ^ 

award  was  made,  thb  court  will  not  try  fuch  iffue  by  lUBda- 
▼its,  mnd  therefore  they  faid  that  it  was  Teldon  that  anj 
advantage  accrued  to  the  parties  by  fuch  reference. 

Dacy  verfus  Linch. 

DKCY  is  a  witcif  and  dfferves  bettef  to  be  hanged  than  Word*. 
Old  Arthur,  Wife  was  hanged  for  a  witch.    On  tiot  '  ^"^^ 
guilty  pleaded^  and  verdi£t'  for  the  ptaintiflF,  ferjeant  Bear  !$«.  p  i^. 
moved  ip  arreft  of  judgment,  becaufe  witeh  b  only  a  word  '  ^'\5»» 
of  fcolding,  if  it  be  not  coupled  with  a  demonftration  that  \zil  [^^^ 
he  bewitched  fome  creature.     Mich.  8  Cart  Cro.  Cat.  282. 
George  againft  Harvy.    Mich.  1 5  Jac.  Rot.  6^61  Uuti,  ij. 
Sfone  and  RoherU.     But.  it  was  adjudged  foV  the  plaintiff ; 
for  by  M^t^  by  thefe  (hall  be  ititended  Tuch  a  witch  that 
(deferves  to  be  banged. 

♦  Steven*  varfus  Brittredge,.   EjeSfmenl.'         *  P.  36* 

Trin.  u  Car,    Rot  922.  \.  //  .  ^  * 

ON  a  f(«cial  verdi^.  Sir  Francis  Wifrt^y  l^ifbd  pf  the  DifcoDtiiraftnce 
lands  in  queftiont  covenants  in.confidera(«9|i  oi  nar-  >  i>aav-  Ab. 
liage  with  Hejier  to  ftand  feifed  to  the  ufa  4»f  bif^felf  for  \!jl  ^  \l[ 
bfie^  tfaeraaiaisdett»l£s/(7rr<orUfe#  renftM^lertotbebeirs  i  Lev.35/ 
males  which  be  ihall  \m%%i  upon  tbe  body  of  HeJUr^  re*  |  ^^- ^3^ 
aaifldec  to  Sir  Pramis  in  t|iil#  ittfuipder  to  Francis  JVart^  141^/7/1 
by  foa  aod  hair  appasrar  ^  the^coveoaAtcff  la  fee*  i^^o  is  s^i- 

D  lefibr 
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-  kffor  of  the  plainrifF.  Sir  Franch  %vAHefler%{K^  matrtage 
in  a  fine  vixxh  warranty  to  the  ure  of  SarcA  JV^rtky  dvujrlw 
ter  of  the  faid  Sir  Francis  and  Hefter^  and  wife  of  the  de* 
fendant,  and  the  heirs  of  the  body  of  the  faid  Safdh ;  Sir 
Francis  and  Hefier  die ;  Francis  lelTor  of  the  plaintiff  enters^ 
and  the  defendant  rn  right  of  Sarah  enters  upon  him,  and 
the  fole  queftion  was.  If  Francis  WortUy^  leflbr  of  the 
plaintiff,  be  barred  by  the  faid  6ne  and  warranty. 

AUm  for  the  plaintiff.     Thefe  things  are  here  conltdera- 

.    We  in  the  cafe.     1^,  What  cftate  Sir  Francis  and  Hejler 

.  had,,  and  if  the  edate  be  executed.  Tdly^  What  operation 
the  fine  hath.  As  to  the  firjl^  Here  is  not  any  confolidate 
eftate-tail  in  them,  fo  that  they  cao  be  faid  to  be  feifed  in 
their  demefneas  of  fee-*tail;  but  they  have  didinft  eftates} 
(vix.)  To  Sir  Fr'ancis  JVartky  for  life^  ihe  reoiainder .  t» 
H^fter  for  life,  the  remainder  to  the  heirs  maks  whicb  hm 
^  ihall  engender  upon  the  bo4y  of  Hejier. 

Oije^.  This  limitation  of  the  remainder  to  the  beira 
malea  of  bmh  their  bodies,  f wallows  up  the  eAates  for 
hit. 

Anfiu.  Here  \%  not  any  etectition,  becaufe  all  the  eCtalea 
$re  but  otie  limitation'  m  one  conveyance,  2  Co.  6o.'  h. 
iVifcoft  cafe,  39  J?.  6.  2.  b.  IJF  Unds  be  given  to  A*  for 
life,  the  remainder  to  him  and  B.  in  fee,,  there  is  not  any 

>^  merger,  becaufe  it  is  but  one  conveyance.  Then  an  eftaie 
to  the  wife  for  life,  the  remainder  to  the  hdfband  and  wife 
in  fee^  is  an  ellate  for  life  in  the  wife,  and  the  fee  is  \t 
both*,  ^dly^  If  a  particular  e'ftate  be  tiniited  to  two  per^ 
fons,  and  a  remaincier  is  limhed  adequate  to  theiti  to  drown  ; 
as  to  two  for  their  lives,  the  remainder  to  the  heirs  of 
them^  the  elUtes  for  life  (hatL  be  confolidated ;  as  Le^is 
^  P.  37*  ^iwfWs  cafe  is.  But  *  when  there  is  a  particular  dtate  fe^r 
iifeor  two,  and  the  remainder  is  not  anfwerable  to  theoi  ; 
as  to  three  for  life,  remainder  to  t>^o  in  fee,  ihdfe  thdjr 
fhall  remain  diftind  efiates ;  .as.  if.. tenant  for  life,  remain- 
der to  B.  for  life,  the  remainder  to  A.  and  B.  in  fee^  there 
ihall  be  no  merger  of  eftates ;  fo  here  the  baron  hath  an 
eftate  for  life,  and  the  wife  another  eftate  for  life,  re* 
mainder  to  them  both,  ^dfy^  There  is  not  any  rule  or 
tafe  where  the  eflates  may  ftand^  that  there  (hall  be  a 
merger ;  for  they  (hall  be  fo  taken  that  the  intention  oF  the 
parties  fliall  (land. 

As  to  tie  fec9fuL  This  fine  doth  not  make  any  difcon- 
tttiuabce,  admitting  that  the  -eftates  are  feveral.  i.  To 
make  A  difcontinuance  there  ought 4o  be  a  feifin  of  the  es- 
tate, which  i^  to  bedifcontiniledy  Litthtcnf  fe3»6$i.  Tcs- 
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naot  for  life,  remainder  in  tail,  he  in  remainder  drfleifes 
temnt  for  fife,  and'  makes  a  feoffmeot ;  this  is  not  a  good 
difeontiouance,  becimfe  he  ought  to  have  the  freehold  and 
tnheritance  at  the  fame  time;  Coke  upon  Lsttlfton  347' 3. 
And  here  U  not  any  fetfioby  the  hufband  in  his  demdbo 
as  of  fee.  fn  the  cafe*  of  Kmg  and  Edwardi^  Cro,  Car* 
320.  where  Jofiei  holds  it  a  cifcontinuance ;  it  is  not  like 
to  this  cafe,  becaofe  there  the  huA>and  and  wife  have  not 
fucfa  divided  tftares ;  for  the  hu(band  there  cannot  grant 
his  eftate  diflindly.  Here  though  the  eftaie  in  remainder 
veft  in  both,  yet  it  vefts  as  a  remainder,  and  not  to  exe- 
cute the  prefent  eftate.  2i//y,  This  fine  takes  its  plenary 
operation  without  prejudice  to  any,  for  by  it  an  incire  fee 
pafies,  which  is  the  principal  reafon  of  Bredofts  cafe) 
and  it  is  not  like  where  there  is  an  interpofmg  edate,  as 
tenant  in  tail  enfeoffs  the  donor,  it  is  not  a  difcontinoance : 
but  if  there  be  an  interpofing  eftate*  then  fuch  feoffment 
is  a  difcontinuance,  Garrard  and  BHzard[*%  cafe,  Pafih. 
29  £ff«.  B.  R.  Trevillran^s  cafe.  Tenant  for  life,  re-  Cro..EU».  54. 
raainder  in  tail,  join  in  a  feoffment,  this  is  not  a  difcon- 
tifitiance ,  and  here  the  reverfion  of  Sir  Francis  doth  not 
impede. 

if/  io  tie  third.  Admitting  the  other  points,  the  war- 
laoty  operates  nothing,  becaofe  the  eftate  not  bdng  deveft* 
ed,  the  eftate  to  which  the  warranty  is  annexed,  is  deter* 
mined. 

fVifttngUm  for  the  defendant*  i.  If  this  fine  be  a  dif- 
continoance of  the  remainder.  2.  If  it  deveft  the  re- 
mainder. 

*  As  to  the  firfi;  It  is  a  difcontinuance.     i.  This  eftate  •  p^  ^8« 
is  an  eftate-tail  in  them  both.  Lit.  Se&.  28.     2.  Where  an        *  ^  * 
eftate  for  life  is  limited  to  the  anceftor,  the  remainder  to 
the  heirs  of  his  body,  there  it  is  an  eftate  by  limitation, 
and  not  by  purchafe.     Here  Sir  Francis  and  Ihfter  were 
tenants  in  tail  executed*    I  agree,  that  if  there  be  tenant 
for  life,  the  remainder  in   tail,  the  remainder  to  the  heirs 
of  teituit  for  life,  they  are  diftind  eftates,  as  in  Lewis 
BowleU  cafe.     But  this  eftatevtail  cannot  be  at  any  time 
more  executed  in  the  hufband  and  wife  than  now  it  is. 
Fide  I  Co,  98^  b.    3  £.  3-  31-  ;Here  the  eftate-tail  cannot 
be  granted  without  the  eftate  for  life.    It  feenned  to^  the 
court  that  the  eftate  is  executed,  and  doth  not  differ  from    . . 
JSr^im's  cafe.     But  it  was  adjourned.    Fid.  Cro*  EMz.  135. 
ftft  veriiis  Tomkins. 

D  2  ReiKl 
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Re^  ^;);ty&i  Gf^fsfen    ^^iw  fur  k  Cafe^  Jut 

'  JJfumpJit.      ' 

CeOc.  Mh  RE  decTaration  lipon  ilic  t^tji  frius  roll  irafiech  frdtti 

-■^    the  plea  roll,  and  the  plainlifF  at  the  Nijt  Prius  wa^ 

nonfuit.     And  now  Jones  nioved  that  the  Nyi  Prius  roll 

being  not  warranted  by  the  pl^a  roll,  the  judge  had  not 

pny  authority  to  try  the  liTue,  and  prayed  that  the  fofiec 

inight  rot  be  entered,  according  to  Cfo.  Caf.  403.  Jauila 

M  73-  Iff^eekU  Cafe,  Cro.  fac.   66^.  Toung^  and  EnglefieU.     And 

Titchtvrfir     ^p^jj  confideration  of  the  cafes  a  Difiringas  de  novo  was 

awarded,   and  the  nonfuit   not  material.      But   then  th« 

defendant  inflfted  to  have  cofts,  and  they  direded  to  feardi 

precedents.     And  it  fecois  lie  (hall  have  Cods  at  tht  dif« 

^retion  of  the  courts 

feUifon  wr/us  Elliiioffc 

AiKicactmeot    TNidebt  upon  ^n  obligation  againft  aif  eiecmc(r  t  Tbede^ 

I  Sid.  70.       X  fendant  pleads  it  is  n6t  the  deed  of  the  teftator^  and 

l^t'l^^'    ibond  for  the  plaintiff^  and  iodgmmit  qMid$feiiim  tafu^m'j 

loa,'  %%$.      'iR^hcre  ir  ought  .to  be  iik  mifmwordiai  bccauTe  it  W  a  dc&ial 

-of  the  deM  of  his  teftator.     And  the  defendant  baougln  a 

writ  of  error.     And  Fo/ler  moved  to  have  it  amended  v  ftod 

•dn'tbis  tlie  tourt  direded  pree^deots  to  be  fearebtd%    And 

•now  ikrjtaait  Maymri  came  and  prayed  that  it  might  be 

^  Pagfe  39,'  amended,  *  becaufe  it  is  errbr  only  in  the  enrry»  and  jmh  in 

r  the  pronouncing,  the  jndgmenK  Atich.  33  ^  34  Bli^  C.  B. 

kvt  41.         Aoi.  230.  cjeament  by  Join  Wyld  vetfus  fkmm  Whmhr, 

the  jud^dnent  was  quod  pradiif  I'hatkxu  recwperH^  where  it 

jOQght  to  have  bcen-^edn,  and  it  was  ahieodod.  ?Vft.  I9 

3^r.  3£^n  agatnft  3%m^Hj  ajedment  x>f  ten.  acres  of  kodt 

^ve.ac6ea  of  pafhir^,  and  in  th^  judgment  the  tea  acrea  of 

.lari3  was  omtued,  and  yH  anslended.    MieA.  4.  Oar.  B»  A. 

£»rr0r£/ verfus  Bofvilci  debt  upon  2'£.  6.  for  tithes^  and  up- 

«CMi  a  nonfuit  in  the  judgment  qubi  Defeniens  tat  fkU  die  was 

iiob.  ny.       cmiiirtod;  and  yet  amended.  .Alici.  ia  JacC.  B^  IUi%  i  fo6. 

it^^'       Mr^  '9erfia  hofljand  and  wife  for  words^  there  judgAidfet 

J]^7i6.^'      '^'^i  ^^^  ^^c  htiiband  only  fliall  i^e  M  nuforitaMPdia^  «nd  ao- 

SoiifwijStf.;  .thii^  faid  of  the  wife,   jr^t  it  was  amended.     SeijcaiK 

^Wi^dzmdr^  CiMery  judgment  entered  upon  the  roH  ii  ptt- 

fumed  to  be  pronounced  by  the  court,  and  ihmfore  k  is  tlie 

ad  of  the  court,  and  not  amendable.     As  to  the  cafe  of 

.tbe  ejeament,  Johi  for  TlktMi,  it  wis  only  «  perfed  flip 

frf 


T^nli.  MieL  t^  Gar,  a.  B.  R. 
of  the  clerfc^  fnd  not  any  precedent  that  fuch  iudgmtnt  M  Dyer  3t$.  pi. 
this  hath  been  amended.     But  in  the  ConKSon  Weas  it  may  S^Jw?*  ^'" 
be  Afiaeaded,  for  ther^  arc  dockets  of  every  judgroeiu,  and  caf/**^J;j. 
if  the  entry  of  the  judgment  be  defeAife  ia  tbc  foil,  they  ««'  reverfe 
fiFe^ttcatiy  wiend  it  by  the  docket.     Lr  .was  acyoA^riied^  >od  ^^^f^^'^f'* 
after  refolved,  that  it  cannot  be  amended  in  iiiiQither  ttr^o*  Sherieyaod 
and  tttlcd  accordingly.  Undnlvii. 

Wfcdcn  verfus  Baldwin. 
Hill  1659.    Rot-  478,    Hertford. 

EJECTMENT  upon  a  drmife  of  Henty  P^win*    On  DcviSt.} 
not  goiity  pleaded,  a  fpedal  venkSt  was  /ound  to  this  *  Danv  Ab. 
tStAj  WW.  That  bcfocc  Ac  writ  ome  Tiamas  Bald^vin  and  |^i;  pj  ,0. 
KMhwdme  hisw-tfe,  )«eoeTeiz«d  of  the  land,  in  ihoreditch  in  1  if^.  i8- 
the  county  of  Mi4^feXy  to  .them  and  the  heifs  of  Thomas^  |  ^^{^  55- 
hikl  of  the  ising  by  kmght  Service  in  catih.     Ami  alfo  the  \x^  148.'^ 
iUd  TlbfiMf  was  fiased  in  fee  of  the  lands  in  ^ucdion  hejd 
in  ibcage  ;  and  Tiof$ai  being  fo  feiM  devifed  ^y  his  iefta- 
ment  in  writing  the  lands  in  queilion  to  Katharine  for  life, 
CMurinller  to  Hemy,  the  leflb/  of  the  pjfiintifiy  and  his 
heirs,  and  dies^  Katharine  enters  and  dies,  Richard  Baldwin 
asheir  to^imiw/  enters,  Henry  enters  and  damifeth  to4he 
plakitiff.     P9wis  for  the  fkinvff»     The  queftion  is  here  *  if  *  P,  40. 
this  devife  by  TJhmaf  of  &he  laads  in  queftiofl  was  good; 
ntifu  if  he  may  ^levife  all  his  lands  held  in  focage.     And  ijlj. 
It  is  wkhoflt  doubt  a  good  devife  for  twp  part^ ;  and  U 
feems  to  me  a  good  devife  for  the  whole,     i.  Becaufe  thp 
hafband  liere  hath  not  ihe  lands  held  j'n  cUpite  at*  the  ume 
•f  bis  'death,  "for  he  hath  only  an  efiate  io  itfi  .10  them  «ic<* 
fMsAant  iUpoa  die  deatli.of  his  wife ;  and  therefore  a  gift  ^ 
hofband  and  wife,  and  ihe  heirs  .of  the  hujbandj  the  hvL^r 
%Mid  cannot  difpofe  of  the  tee,  referving  to  hiiQfc^lf  an  ef- 
ilate  ior  life,  2  Co.  j6o.  b.  Wifcvfs  cafe.    And  if  the"  huf- 
hand  diea  firA,  the  wife  is  (ble  tenant  to  the  iord^  and  not 
4he  4ieir  of  the  hufbaodf  and-  upon  Ihe  death  of  the  huf- 
luBid  DO  .hcriot  ihall  be  paid,  Pi^th.  .19  R.  a.  Fitz.  Herriet 
5.     Nor  the  heir  (hall  not  fue  an  oujler  le  main^  akfaougti 
^e  land,  was  held  r«  iapiu^  becaufe  it  is  ;a  naked  reoiaindery 
ftf:h.  7  £//£.  Dyer  237.  ^x.  MacwiMiam^s  cafe.     2.  And 
ilmit  is  no  .more  than  the  feme  tenant  for  (ife^  the  re* 
mainder  to  the  hufband  in  fee;  this  remainder  doth  not  rcr 
^in  the  devife,  ixcBofe  this  femwnder.is  not  held  of  the 
lufig^  becaufe tcoan^tiifeasjtBnaaitdtfac jdqgi    9  Co.  ia6. 

Floyef^$ 
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Pbyif^s  cafe,  2  Co,  9a.  b,  Btnghamh  cafe,  9  Co.  izg.  S- 
^uickh  cafe,  1 34.  i.  AfcougVi  cafe. 

Object.  The  words  of  34  if.  8.  f.  5.  the  third  claufe 
there,  are,  Any  Me  having  a  file  efiate  or  interefi  in  poffef* 
fioHf  reverfim  or  remainder  held  in\capite,  aod  this  eftaie  of 
the  hufband  is  a  remainder.  ^ 

Anjw.  Remainder  in  this  claufe  is  intended  fuch  which 
draws  to  him  ward  and  marriage  by  the  common  law,  and 
is  in  the  nature  of  a  reverfion,  as  is  to  be  feen,  10  Co.  Bi, 
a.     The  cafe  in  point. 

Trin,  28  H.  8.  Dyer  \i.  a,  Bokenhamh  cafe.  This  very 
cafe  is  put  by  Shelly  Juftice. 

yones  contra.  Here  the  baron  hath  only  the  inheritance, 
and  the  wife  only  for  hfe.  2.  The  king  (hall  have  the 
wardfhip  at  the  common  law  in  fuch  cafe :  for  if  there  be 
tenant  for  life,  the  remainder  in  tail,  and  be  in  the  remain-* 
der  in  tail  dies  without  heir  within  age,  he  (hall  be  in  ward, 
33  H.  6.  a.  b.     27  E.  3.  80.  a. 

'  Tuiifden  Juftice.  When'there  are  two  jointenants,  and 
to  the  heirs  of  one  of  them,  it  oft^ n  has  been  a  queftion. 
If  he  that  hath  the  fee  may  devife  it ;  and  there  are  opi- 
nions both  ways. 

JVyndhdm.  In  fuch  cafe  he  cannot  devife.  But  it  was 
adjourned. 
41.  «  fVyndham  Juftice  for  the  plaintiflF.  The  devife  if  good 
for  the  whole  focage  land }  and  in  this  cafe  we  (ball  con(i« 
der,  i/?,  How  this  ftood  at  common  law.  a.  How  upon 
the  ftatute  of  32  ^  34  H,  8.  3.  And  how  upon  the  pro* 
vifo Inhere  land  is  given  to  two  and  ^  the  heirs  of  one  of 
them. 

As  to  the  Firjl,  H.  feifed  in  capiti  eipedant  on  an  ef- 
tate  for  life,  dies  during  the  eftate  for  life,  no  wardfhip  can 
be,  Af.  24  E.  3.  33.  b.  pi  28*  Fitz.  Card  48.  becaufe  there 
is  a  tenant  which  ipay  do  the  fervice. 

As  to  the  fecond.  The  ftatute  bath  two  claufes,  and 
there  is  not  any  fuch  perfon  in  this  cafe  that  is  intended 
by  the  ftatute;  for  remainder  by  the  ftatute  is  intended 
fuch  as  is  in  nature  of  a  reverfiony  the  tenant  of  which 
fliall  be  in  ward  at  the  common  law^^  10  Cb.  81.  Leonard 
LovieU  cafe. 

As  to  the  Third.  The  provifo  is  for  the  ward(hip  of 
the  body,  but  not  of  the  land,  and  this  provifo  altering 
the  common  law,  (hall  not  be  amplified.  Amy  TownfifmPs 
cafe. 

Twifden  and  Mallet  to  the  fame  intent;  but  FoJIer  Chief 
Judice  contra;  becaufe  this  ilatute  of  ^4  H.  8.  b  aneoading. 

law. 
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Uwy  cot  only  in  the  provifoj  but  through  the  whole  ftg- 
tate.  2«  Though  the  baron  here  is  To  feized,  yet  his  heir 
may  biing  a  real  afiion^  and  fay,  ihat  his  father  was  feized 
in  his  dcmefne  as  of  fee  the  day  he  died,  as  fVrfcot^s 
caie.  3.  The  ftatute  was  for  the  benefit  of  lords,  and 
alio  the  people  reciprocally,  and  here  it  is  a  beoefit.  4.  A 
judgment  or  recognizance  acknowledged  by  the  hufband 
iball  charge  this  land  in  the  hands  of  his  Ton.  But  be- 
caofe  the  other  three  joftices  were  againft  him^  judgment 
was  given  for  the  plaintiff. 

Whcclcf  verfui  Honour.    EjeSlmentf 

UPON  jeyidence  in  a  trial  at  bar,  the  cafe  was.  The  C«nyhol<r. 
defendant  was  a  copyholder  of  the  manor  of  Latham^  |  ^^(^^fl. 
^1  thecopnty  pf  Middjejex^  and  upon  his  admittance  the  166. 
lord,  wbicl)  was  Sir  ^homas  Reynolds,  leflbr  of  the  plain- 
tiff, demanded  of  him  iwp  y^ars  purcbafe  for  a  fine,  and 
affeffed  it  in  open  court,  and  acquainted  him  with,  it,  and 
appointed  him  to  pay  it  half  a  year  after.     He  at  the  time 
df  the  afliejOGnent  faid,  that  be  would  pay  only  three  years 
*  ^it-renCj  becaufe  the  tenants  of  the  manor  are  by  the  *  p^  ^2* 
cuftonn  there  only  to  pay  fo  much,  and  not  a  fine  uncertain. 
And  now  the  faid  lord,  for  not  paying  the  faid  fine,  en- 
tered for  the  forfeiture ;  and  this  was  the  title  of  the  plain- 
iiff.     And  it  feemed  to  the  court«  that  if  there  were  a  real 
doubt,  whether  the  cuftom  ba  fuch  that  the  fine  (hould  be 
certain  or  uncertain ;  if  the  tenant  deny  to  pay  an  uncertain 
fine,  this  is  not  any  forfeiture,  although  it  be  found  after- 
wards that  the  fine  ought  t9.be  certain ;  and  fo  it  was  ad- 
judged betwixt  Parker  and  Cooi.      But  then  fuch  doubt 
ought  to  be  real,  and  not  covinous.     But  the  counfel  of  the 
plaintiff  direQed  to  have  this  point  found  fpecially,  if  occa- 
sion be.     2.  If  a  fine  be  incertain,  and  the  place  and  time  cro.  eiu. 
appointed  for  payment  of  it  is  aflJefTed,'  ir  feems^  that  there  779- 
ought  to  be  a  demand,  becaulc  it  is  in  point  of  forfeiture :  yam^I^"' 
but  Cro.  Jac.  617.  Gardner  againft  Norman  .U  contrary. 
Ideo  ^tf^eref  And  the  jury  here  found  for  the  defendant, 
'That  the  fine  ought  to  be  three  y^ars  quit-rent. 

Dclabarre  and  Dclaval  verfus  Yardly^ 

r\  an  aSion  on  the  cafe  part  is  found  for  the  plaintiflF,  Ameadmcnt. 
and  part  for  the  defendant ;  and  as  to  that  that  is  found. J  '^^**-  '^^t 
for  the  defendant,  the  judgment  is  entered  quod  querens  W  ' 
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pJelH  Jui  Jint  in  mfericfUrdid  \  and  Bnlihuin  moved  thtt  ife 
judgment  (hould  be  amended,  and  pUgH  fta  ftro^k  out,  be«- 
cauie  they  ought  not  to  be  aonerced ;  and  the  court  gftM 
day  to  cohfider  of  it. 

Cook  agdinjt  NeWCOftib. 

AfTampfit.  A   SSUMPSfT.     THc  plaintiff  declares.  That  in  confi-^ 

I  Kcb.  158.  jfn^  deration  of  fo  much  money  the  defendant  promHed 
to  deliver  fo  many  livers  within  a  fortnight,  and  that  the 
defendant  bath  not  delivered  them.  The.  defendant  pleads, 
that  within  the  faid  fortnight,  fdlite^  fuch  a  day,  be  deli- 
vered as  of  the  Jivers^  and  then  the  plaintiff  difcharged 
him  to  deliver  more  till  farther  Order  of  the  plaiiiriff.  That 
Ct*.  Car.  3B3.  lh6  plaintiff  hJid  oot  givfeti  -^nf  hnYitt  order.  The  pliMll- 
Lungeen  &      tiff  demurs  J  and  adjudged  for  thfe  (Jrfendattt,  ttrtt  it  fe  A 


•  P.  43.     *  George  Foflcr  verfus  Qrac^  toftcr.    EjeSmnt* 
Durham^  Tr^n.  165^^    Rot.  751. 

Ufei.  'T^HE  plaintiff  declares.  That  Nn^6kf  F^fitr^  la  ^n. 

1  u^.  $$.  4-  1 658.  ^t  the  pari&  dF  Houghton  in  ihe  Sprmfgi  dertiiibri 
1  Ka**6o  ^°  ^^^  ^  nitffuages,  to  acres  of  land,  46  acres  <rf  mea*- 
^H*  ^74>  V9*  do\<ry  ^o  a<cres  of  paftnre  and  100  acres  of  Moor  in  HoKgh^ 
ien  aforefaid  ;  To  hold  (romthe  30IJ  of  DtctnA.  laft  iwc 
£ve  years,  and  that  the  defendant  did  iqed  hiiiw  Upon 
not  guilty  the  jury  found  a  fpecial  verdid.  That  befoit  the 
faid  trcipafs  and  eje&ment  Margtry  F^fltr  wasfeifed  of  the 
faid  mefltiages,  Unds  and  tenemtrnrs  in  fee,  «nd  the  9tk  of 
F^b.  1652.  by  her  deed  of  the  fatiie  date  betwm  her  of  t^ 
ctie  part,  and  Mdthew  Pofier^  her  fon,  of  |iie  other  )mn^, 
did  demife,  graii^r,  bargain,  feil  and  fkt  over  to  the  <m4 
Matkew  Foftefy  his  heffft  and  affigns,  all  faer  part  and  fM- 
portion  of  that  capital  .4neffuage  or  fariii,  which  formerly 
appertained  to  her  father  Robert  Brough  ueceafed-,  and  then 
in  her  t«mjre*or  occupation,  vith  all  houfes,  edifices,  build- 
jrgs,  lands,  meadows,  paflurcs,  feedings,  commons^  com- 
mon of  pafture  and  arable  lands  whatfoever,  as  were  apper- 
taining or  belonging  to  her  part  of  that  farm-hDld  or  tene- 
ments with  the  appurtenances,  which  the  Aid  Margery 
Tojler  then  poffeffed,  then  being  the  tenem^ms  io  the  deck*- 

ration 
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riiioh  melitiemd.  Th^  usn^r  of  whitth  ftid  indenture  fci^ 
hyweth  in  tbefe  wordi  fellowfag,  «ir%,  Artkifcs  'of  coveDant 
cantloded,  comlefeended  and  ^grecil  upon,  6  fW^.  1^52; 
Between  Marg&y  f^per^  Iftte  wife  «f  ITi^M  /vd/err  lif 
Hehofi  hi  fhe  H«ile  in  the  cennty  of  D^hmn,  yeoman  de- 
ceiifed,  en  tli^  one  fmrt,  and  Mahttu  F^Jkr^  her  foft,  of 
^fftaff  tn  the  Hole  vfoiefafd,  yeoman,  on  the  other  pMt^ 
as  foiloweth :  iMprh^s,  T^e  faid  Matgety  fkfiw  for  diven 
([Ood  canfea  her  thereunto  tnovingi  and  efpemlly  for  and  in 
GDtifiderafttott  of  the  Turn  of  m/.  of  hiM^nl  money  of  Eng^ 
kndi  to  be  jiakl  by  him  tlie  fitkl  Mathw  Fofier^  umo  tbe 
alBgtas  tsf  the  faid  M^g&y  tt  50  #1  etery  katf  year  for  feor 
yairi  next  enTuing  after  the  deoeife  of  Iftr  the  faid  Mar^ 
gtry,  Hatli  dennfed,  ^granted,  bargtiMd^  fold  t)id  fet  ofer 
niito  the  aforefeid  MtMew  Ftffirr,  his  heirs  end  Mfgn;  all 
her  ^t  and  proportion  bf  that  capital  mcfffoage  or  f avmi 
i^th  formerly  belonged  to  her  Either  JM^t  J9f^ii«fore«- 
fsid  dactiStA,  and  now  in  her  tenure  or  ocenpationy  'wtth 
•  an  foch  hoofts^  edified  buHdiogs,  Unds^  meadot^s,  paf^  *  P.  44^ 
ttnes,  fcedings,  t:ommoa!8  and  eommon  of  ^Adore,  and  era^ 
hie  l^ds  ti^hatftrrer,  a»  ap^eitaikiiOg  or  Monginfg  to  her  t$^ 

pait  of  that  fiirmhtfid  or  tefnerttent  with  the  appiirtenancev, 
Whidithe  faid  Mttrgny  f^fiow  f)Oflfeffeth(  To  ha^ 
and  to  Mid  the  ^fetefeid  motiety  or  fktt  <A  all  the  ^forriUd 
(Atkdiilifs  ivith  the  appurteliantes  whatfiseter,  tmto  the 
sbvtfkid  Mttthenv  f^fr^  his  heirs,  etecntors  stid  affi^ns  for 
ever,  fte  the  faid  Margefj  quitftly  and  peacenMy  enjoymg 
the  pmttififes  iforeTaid  "for  and  during  "her  iiatunil  life.  lum 
ft%4a!4  Mnfprv  h  tt>  have  MciHkw  F^Jter"^  barn  with  frcfe 
tgrelV  tnd  regreis  wiihotrt  »ct  or  mdeftation  daring  hfcr  na- 
teral  Tiib  for  her  TuU  third  pai^  of  allthe  houfes  due  to  hef. 
In  wiflids  whereof  the  parties  sfeove  named  have  hereunto 
ftt  their  hands  «nd  'teals  the  tky  afid  year  firft  above  writ^ 
ten.  And  the  jnry  ferrher  finely,  *hat  nfter  f*wfe.  j  5  No- 
iw«*.  t<58.1he  ^kitthiA'  Margery  T^fitr  V/  her  deed  df 
fetuffiment  etecnted  by  livery  and  leifin,  as  ^K'cll  ft)r  and  in 
ttn^fidenation  of  the  natural  love  and  ■affcSion  whith  ihe 
ttb  firid  Margery  Fofter  did  hear  to  tJtthhs  'Foflery  her 
faid  fen,  as  for  the  f irtl  fum  of  4o  f.  did  grant,  bargain,  fctt, 
stien,  eiifedF  and  rotifirm  unto  (he  fatd  Nicfbkt  Ftifter  the 
tenements  aforefsM  with  the  appdrtenences ;  the  tenor  bf 
^(Mth  deed  foHoweth  in  thefe  words,  This'mdknrtne  made 
the  fifth  t/i  FhnenAer  1658.  between  Margtry  Fofier  Of 
fllAw,  &c.  of  the  one  part,  and  Niddlas  Fofler  of  the 
isnie,  yeoman,  ion  of  the  fttd-  Margery  of  the  other  pait 
^taeBcih,  That  Ifhe  fcid  M$rgery  Fif/hr,  as  weD  for  arid 

in 
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,  in  confideration  of  the  natural  lov^  and  affedtoq,  which 
file  beareth  to  her  fatd  fon,  as  for  the  fultand  juft  fam  of 
20/.  to  her  in  hand  paid,  or  fuificientl/ fecured  by  her 
faid  fon,  the  receipt  whereof  (he  fioth  hereby  acknowledge* 

^  and  thereof  doth  acquit*  exonerate  and  diipharge  him  her 

faid  fon,  his  eisecutors  and  adminiftratora,  a?  for  divers  good 
'  and  fufficient  caufes  her  thereunto  movingt  hath  given, 
granted,  bargained,  (old,  aliened,  epfeo(Fed  and  confirmed^ 
and  by  thefe  prefents  for  her  and  her  heirs,  doth  give,  grant, , 
bargain,  fell,  alien,  enfeoff  and  confirm  unto  him  the  faid 
fJicholat  iPofter  all  that  her  (lapital  mc(ruage,  farmhold  and 
tenement  fituate,  lying  and  being  in  Heltm  in  the  Hole 
mforcfatd,  which -defcended  unto  her  from  Robert  Brough 
deceaftd  late  of  Hfiltm  in  the  Hole  aforefaid.  late  father  of 
the /aid  Margery  Fofter^  together  with  all  and  all  manner 
of  hpufes,  edi6ces,  buildings,  bams,  byars,  laithes,  ftables, 
yards,  garths,  tofts,  ^rofts,  folds,  gardens,  orchards,  lands, 

P.  45*  meadows,  feedings,  paftures,  commons,  *  common  of  paf^ 
ture,  woods,  underwood^,  ways,  paths,  paflTages,  profits, 
commodities^  emoluments  and  Appurtenances  to  the  faid 
granted  premifTes,  or  any  of  them,  belonging  or  in  aoj 
wife  appertaining,  or  to  or  with  the  fame,  or  any  of  them, 
now  or  at  any  time  heretofore  held,  occupied,  ufed  or  eur 
joyed,  or  accepted,  reputed,  taken  or  known  as  part,  par- 
cel or  member  of  or  belonging  to  the  fame ;  And  all  rever* 
fion  and  reverfions,  remainder  and  remainders  thereof,  or 
any  part  or  parcel  thereof ;  To  have  and  to  hold  the  faid 
capital  meifuage,  farmhold,  tenement  and  premiflfes  with 
iheir  and  every  of  their  appurtenances,  to  the  faid  Nicholas 
FoJleTf  his  heirs  and  a(rign8  for  ever ;  To  be  holden  of  the 
chief  lord  or  fords  of  the  fee  thereof,  by  and  under  the 
rents,  duties  and  fervices  heretofore  due,  and  of  right  ac- 
cuftomed.  And  the  faid  Margery  Fofier  for  her  felf,  her 
heirs,  executors,  adminiflrators  and  afltgns  doth  covenant, 
promifc,  grant  and  agree  to  and  with  the  faid  Nuiolas  Ftfter^ 
her  faid  fon,  his  heirs  and  aifigns.  That  (he  the  faid  Mar* 
gery  Fofter,  her  heirs  and  a(figns  (hall  and  vriW  (rom  hence- 
forth for  ever  hereafter  (land  and  be  feifed  of  and  in  the 
i^id  granted  premilTes,  and  of  every  part  and  parcel  thereof, > 
*  to  the  ufe  before  mentioned  and  ezprefled,.  and  to  no  other 

ufe,  intent  and  purpofe  whatfoever.  In  witnefs  whereof 
the  parties  abovefaid  to  thefe  prefent  indentures  have  inter- 
changeably put  their  hands  and  feals  the  day  and  year  firft 
above  written,  1658.  And  the  jurors  farther  fay.  That 
the  elhtte  to  Matitw  Fojler  was  as  well  for  natural  love  and 
affeSion,  as  for  ao  A  there  mentioned  to  be  paid  ;  and  the 

(aid 
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laid  Mtdhw  Fofter  died^  having  ifluo  Tkmas  Pofter,  and 
tlie  lands  in  the  declarntion^  and  the  lands  in  the  deed 
of  1652.  are  the  fsirie  lands,  and  that  Margery  is 
yet  dive;  And  that  Nichlat  Fofter  12  January  1658. 
entered  into  the  lands  in  queftion,  ISc.  and  b.came 
itiitAproui^  iic.  and  demifed  to  the  pUintift';  and  the  de- 
fendant by  the  command  of  Thomas  Fofter  entered  upon  him 
and  ejeded  him.  And  if  Grace  Fofter  be  guilry  petunt  ad^ 
vijamentum  asri^'  And  if  ihe  be  guilty,  then  they  aflefs 
damages,  2d.  and  cofts  40/.  and  if  not  guilty,  then  not 
guilty ;  upon  which  record  the  cafe  is  (hortly  fuch ;  ilAr- 
gery  Fofter  feifed  in  fee  8  Feb.  i6s2'  makes  a  deed  to  Ma- 
tiew  Fofter  in  this  manner :  Articles  of  covenants  concluded, 
condeicended  and  agreed  upon  between  Margery  Fofter  of 
the  one  part,  and  Matiew  Fofter,  her  fon,  of  the  other 
part.  Jnrpnmift  The  faid  Margery  Fofter  tor  divers  good 
caufes,  and  cfpecially  for  zoL  to  be  paid  by  the  faid  Ma- 
titw  to  the  afligns  of  Margery  at  50/.  every  half-year  for 
four  years  next  after  the  death  of  *  Margery^  hath  demifed,  ^  P.  ^.5. 
granted,  bargained,  fold  and  fet  over  unto  the  faid  Mathew 
Fofter^  his  heirs  and  afligns.  All  that,  iic.  Habendum  ro  him, 
his  heirs,  executors  and  afligns  for  ever,  the  faid  Margery 
quietly  and  peaceably  enjoying  the  premifles  aforefaid,  for 
and  during  her  natural  life.  Item,  The  faid  Margery  is  to 
have  Methew  Fofter^ s  barn  with  free  egrefs  and  regrefa 
without  let  or  moteftation  during  her  life,  for  her  full  third 
part  of  all  the  houfes  due  to  her.  And  this  deed  had  not 
any  execution  beiides  fealing  ^nd  delivery,  and  then  the  faid 
Margery  12  Jan.  i6$8.  made  a  feofl^ment  to  Nicholas  and 
his  heirs,  to  the  u(e  of  him  and  his  heirs ;  Mathew  dies 
leaving  iflue  Thomas,  who  commands  the  defendant  to 
enter. 

Th^  only  queftion  was.  If  any  eflate  pafs  to  Mathew  by 
the  deed  of  8  F^^.  1652.  by  way  of  raifing  an  ufe. 

Turner  for  the  plaintiffs  That  no  ufe  arifes,  becaufe  i. 
At  the  comnson  law  no  freehold  pafles  wrrhour  the  ceremo- 
nies of  livery  and  feifin,  or  attornnnent,  Plowd.  25.  a.  Nor 
by  the  ftatute  of  27  H.  8.  cap.  16.  becaufe  there  it  is  only 
by  bargain  and  fale.  And  Coke  upon  Littleton  271.^.  Ufes 
are  raifed  either  by  tranfmutation  of  pofleflion,  as  by  fme, 
fcoflPment,  common  recovery,  C^r:  or  out  of  the  eflate  of 
the  owner  of  the  land  by  bargain  and  fale,  or  by  covenant 
on  a  lawful  confideration.  And  to  raife  an  ufe  there  are 
four  things  requifite,  Mich.  18  Jac.  JVinch  59.  Buckley 
vcrfus  Simonds.  i.  Sufficient  confideration.  idly,  A  deed 
teftifying  it ;  and  therefore  CallarJ  aod.  Canard's  cafe  was 

that 
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Aitt  nD  uft  coiiWr^ife  by  |)«rol.  3iffy,  The  coi^amtfltMr 
ought  to  be  feifipd  at  the  tin^e.  4/*/^,  The  ufes  outfit  ^»€> 
agree  with  the  rules  ef  common  tew,  Here  isa  ^oMcofi'^ 
fidcration  to  raife  an  u^e  according  to  PkdaP^  csik  FfctWT. 
307.  ^.  But  the  «xprefs  cooricteramfi'  is  20/.  'and  this  ex^ 
eludes  the  implied  confide rrftieh  of  feeing  her  foh,  EMpref^ 
fitm  fieit  ceffdre  taciturn^  7  €0.  40.  4.  8idgfs'ck(t,  XI  -Ou 
^4.  '*.  Htirpurh  cafe,  4  Cb.  80.  *.  Exf  refs  covevMiDt  VekitB 
9,waj  a  covenant  in  law,  9  £.  4.  fiS.  If  aft  ordiiittr^  «efoi^ 
a  clerk,  who  is  a  felcn,  generaHy  it  is  good  ;  but  if  iie<be««r 
caufeof  this  denial  which  is  not  fyfficient,  a^  becaofe  hn 
wants  tonfure  or  Ortiamenttm  Ckricuky  be  flMitl  b^  fined  anil 
compelled  to  receive  fuch  clerk,  5  €6.  ^7,  $.  The  ia*r 
never  inquires  for  a!i  affignee  in  lirw^  «rh4tn  tliere  is  an  «t)F> 
fignee  in  deed. 

Objeff.  The  jury  fiare  foiHid,  tliat  this  X3piFC«yance  w<t 
upon  both  confiderations. 

Ar^w,  This  cannot  b^  MtA  ky  «vcrfnet#>  B^w*  147.  ^» 
md  it  is  contrariant ;  for  fhe  deed  is  fMind  kt  knH  verba^ 
♦  P,  47*  and  •  therefore  the  jury  trannot  find  «  thi^^g  in^hich  4iff«ii«^ 
contrary  to  the  deed  and  record,  and  whkh  is  admitted  kj 
both  parties.  2  C7.  4.  h.  Goidtu'^t  ci|fe.  S  S.  ^.  dF>|j^  En*- 
try  78.  f .  JV^.  B.  205.  *. 

True  it  is,  there  may  be  two  eonfidefattons  upoh  ikft 
rai(tng  an  vfe.  f  C$.  \  76.  0.  ^aumani  and  Vilkf^^  rt^ 
But  this  is  with  this  difference,  when  the  trfeii  -are  direiSEe^ 
to  feveral  perfons,  %nd  when  to  one  and  tiie  fam^  peHlbn;^!! 
it  appears  by  that  cafe  aTid  B^JmFs  cafe  bcf>re. 

OiJ€^.  Conftrudion  of  «  deed  ovrgl^  to  .f>e  hdb  Ifl  -m 
viagif  vakai,, 

Anfw.  A  freehold  <ha)l  not  pafi  cofitf^y  Ao  the  f|lle«  olf 
law.     8  Co.  94.  Pox/s  cafe. 

But  admit  fuch  averment  mey  be,  yet  it  (hinds  not  with 

•  the  rules  of  law,  and  that  fuch  eftaie  may  ht  fo  limked,  ^'JEt. 

to  referve  an  eftate  to  her  for  life,  to  psrfs  a  freelietd  iff 

fauro.     I  Co.  130.  a.  Ciu^leigfft  eafe,  Ttin*  i'5  -Or.  IVA^ 

verfus  Piffiel4f  and  Dyer  55.  «. 

ii&;i  csiitra.  The  fole  qucftidn  48,  IS  by  the  fir  ft  deed 
iMiy  ufe  be  railed  to  Maiifw  the  fon.  And  fccrt  ai«e  tWb 
inquiries,  ijl,  AbftraSive,  If  the  267.  had  not  been  Men- 
tioned rf  any  ufe  would  arife,  2^,  If  the^ddilion  of  thfe 
fio/.  vitvate  the  operation  of  the  deed  for  raffing  atl  ttife. 
As  to  the  fir  ft,  that  an  ufe  would  have  riMi,  if  the  20/. 
fiad  not  been  mentiof)ed ;  at  the^rommon  law  an  ufe  wtfs 
only  an  equitable  right  to  land,  and  thefrefofe  any  cofiftraft 
either  by  deed  or  word  would  crtate  an  t^ ;  then  tbe^hf- 

tute 
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talc  of  «(iss  doth  not  alter  iIm  manner  of  raifing  of  ufes ; 

■id  tiserefore  in  Lmdtfn  an  nfa  is  raifed  by  p^roi.  Dyer  229. 

mOMoni^s  cafe,  and  A]»i&mi  47.  CaJJard  vcrfus  Ca//arii» 

attdlfae  csfc  oC  l>)«r  296.  &  »  not  t/uly  reporteii,  for  the 

vords  were  emty  in  ftduro^  and  fur  that  caufe  only  the  ufe 

vas  DOC  raifed,  Cro.  SBz.  345-^^^  Coke^  Mich.  10  Elf  11 

EUz,.  Page  vcrfus  Mmilhn.     Promire  to  make  an  alTufance     t 

Xq  his  fen  mR  not  taife-an  ufc,  and  the  juiigment  in  Cal- 

kar£s  cafe  wa»  feverfed  upon  the  vniilake  that  an  uie  might 

be  laiicd  be  paroU     But  now  it  is  to  inquire  what  contrad 

will  raife  an  ufe  at  this  day.    And  in  thb  consider,  1/7,  No- 

(Btiyelf,  where  it  appears  that  an  eftate  at  oommbn  law 

fiiall  be  cooireyed  by  intendment  of  the  parties,  there  it 

•AaH  not  paft  by  way  of  ufe,  as  Foxe*s  cafe  is,  a  R$lPf 

Afiig.  7B6-  Sink  37  £fe.  RoU  149.  B.  /?.  7*^**  verfua 

ApbsxfeL,    A  woman  makes  a  deed  to  one,  whd  (hall.be  her 

bofliand,  the  consideration  was  cmtfa  matrimomi  prkhcntt^ 

by  the  words  Dedii  *  snutffi  i£  c^firmami  to  the  man  »nd  ♦  p,  48. 

)us  hcirs^  and  no  livery  ;  but  there  was  a  warranty  in  the 

iked..    And  by  Clench  and  Fewter  an  ufe  doth  not  rife  to  the 

haroD ;  but  by  Popham  centra     The  reafon  of  the  two  jof- 

tioes^  bccatife  it  is  only  a  feoffment  cm^a  matrifMrtii prslccuti  ; 

ia  this  oafie  no  judgment  is  entered.     But  by  P$piamt  If  I 

by.  After  the  death  of  fuch  an  one  my  fon  fitall  have  mj 

knd,  an  ufe  (hall  rife.     And  in  Fivion's  cafe,  Dyer  30a.  A. 

Plowden  would  aver  that  the  releafe  there  made  was  /ra 

frtiet^  amore,  aad  fo  to  make  an  ufe  arife;     But  this  cafe 

was  compounded,  and  the  daughters  at  law  had  a  fmali  con* 

fidbr«tiOD>  and  the  land  was  enjoyed  againft  the  opinion  of 

Pkmkkn.     adijff  When  the  deed  binds  to  make  farther  af- 

furance,  there  no  ufe  artfes  immediately.  Dyer  1 6a.  Wing*- 

jSehPi  cafe,  Pl^wd.  30a.  h.  307.  L  Bantorfs  cafe,  Dyer  ^ 

A  235.     ^dfyf  When  the  deed  doth  not  contain  a  prefent 

declaration  pf  the  ufe  but  in  fiauf9,  %i  jf.  8.  19.  Dyer  $5. 

ik  Barroffe^'s  cafe,  i  Of.  tig,  154.  Lord  Pd^^'s  cafe,  U(e 

.  was  void  to  a.ftranger,  and  the  cafe  of  Buckley  and  Symmde 

is.  upon  the  iartie  reafon,  ^/2.  becaufe  the  tenor  of  the  dired 

^as  only  by  covenants  and  words  de  fiouro  and  obligatory,       » 

And  not  declaratory.     But  in  the  affirmative,  when  a  cove«^ 

lant  end  grant  is  compleat  and  refers  to  a  future  a&,  there 

•n  nSt  arifee  although  ^be  deed  be  in  form  of  a  conveyance 

M  common  law,  and  the  word  comendnt  is  not  neceflary,  at 

BeieP^  cafe  is :  The  worxl  GroiC  raifes  an  afe  by  way  of 

caeanant ;.  becaufe  covenant  is  not  obligatory,  nor  hath  the 

diA  of  a  covenam,  and  with  this  agrees  7VM  and  Jlh^ 

«A  cafe;  aod  Calkri"^  c^fe  was  not  reverfed,  booAii^ 

the 
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the  wocds  were  only  give  and  grant,  but  becaofe  it  weft 
onl^  by  parol,  Trin,  1649.  H^ati  verfus  Dix,  The  cafe  as 
to  this  point  was,  that  ^tf// granted,  bargained,  fold  in 
confideration  that  the  bargainee  had  been  at  great  charges 
for  him  for  meat  and  drink,  apparel  and  lodging,  and  for 
natural  affedion,  and  there  was  not  any  money  paid,  bot 
the  deed  was  inrolled. 

7r/Vf.  1657.  C.  S.  Inirat.  Rot.  655.  SaumUri  veritis  SamL 
Henry  SavU  feifed  of  a  rent  in  fee  14  June  18  Car.  by  in- 
denture gives,  grants  and  aflfigns  to  Henry  and  Mary  hi$ 
wife,  and  Join  Savif  for  and  in  confideration  of  good  will ; 
Habendum  to  the  faid  Henry  and  Mary  for  their  lives,  the 
remainder  to  Jokn  SavU  and  the  heirs  of  his  body.  And  by 
Hak  and  Atkins,  Although  the  conveyance  was  a  convey*^ 
^  ance  at  common  law,  yet  -a  ufe  did  arife  thereby;  MicA. 

1^657.  Sympfin  verfus  Keylesf  in  ejedment.  On  nor  guilty 
•P.  40.  ^'pleaded,  a  fpecial  verdi6l  was,  That  John  Pullenxhe  fi^. 
ther  feifed  of  land  i  Septemh.  1640.  by  deed  gave  to  his 
fon  in  thefc  words,  viz,  The  father  in  confideration  of  tender 
:  affeHim  hath  lAfolutely  given,  and  livery  was  indorfed,  but 
not  made ;  and  aldjudged  an  ufe  did  arife  to  the  fon.  And 
a  difference  taken  where  the  father  by  feoffment  gives  to  a 
firanger  to  the  ufe  *of  himfelf,  remainder-  over,  there  no 
life  arifes ;  but  when  the  conveyance  is  to  the  party  bimfelf^ 
ther^  the  ufe  will  arife. 

Ohje^:   Cra^  Jac,  127.  OJbumU  cafe. 

Affw.  Theieii  was  good  by  confirmation,  and  that  was 
only  on  evidence. 

•  Objeff.  Hill.  1 1  Car.  B.  R.  Rot.  439.  PitfieU  againll 
Pierce  in  ejedmem  :  On  not  guilty  pleaded,  a  fpecial  ver- 
did  found,  that  Thomas  feifed  in  fee  makes  a  deed,  whkb 
the  jury  found  to  be  in  confideration  of  marriage,  and  it 
was  in  thele  words :  Know  all  men  that  I  have  given  andgrant-^ 
eJt  and  do  give  and  grant  to  John  my  fon  the  kmds  in  quef^ 
Hon  after  my  deaths  Habendum  to  him  and  to  the  heirs  of 
his  body.  John  dies  and  hath  iflue  Elizabeth,  John  the  fa- 
ther enfeoffs  Thomas  the  fecond  fon.  And  if  any  eftate 
paffed  to  John,  the  fon,  was  the  queftion;  and  adjudged 
^hat  no  eftate  pafled. 

But  it  was  anfwered.  This  was  a  plain  cafe.  That  the 
leflbc  of  the  plaintiff  cannot  have  title;  for  when  tenant 
for  life  makes  a  feoffment,  this  is  a  forfeiture.  And  the 
reafon  of  this  cafe  is  within  the  (econd  rule  before  lard 
down,  becaufe  there  is  not  any  prefent  execution,-  bot  after 
death.  But  in  our  cafe  here,!/?,  There  is  a  deed  well  ex* 
ccotedf  for  (he  graats  the  enjoying  it ;  and  Canard's  caft  is 

the 
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the  fame  cale  in  point,  adly.  This  cafe  is  not  capable  of 
fitfther  execution,  btcaufe  there  cannot  be  livery,  ^^fy. 
Here  is  allotnoent  of  dower.  ^tAIy,  When  a  deed  hath 
two  intendments,  it  (hall  be  conflrued  to  eftablifli,  and  not 
to  deftroy  an  eftate.  As  to  the  21/,  The  addition  of  aoL 
doth  not  alter  the  cafe;  the  words  of  the  ftatute  are« 
That  tie  deed  ought  to  be  enrolled^  when  land  is  cmoeyed  by 
reafm  rnily  of  my  bargain  and  fale^  and  here  it  is  not  a  deed 
that  vefts  the -freehold  by  bargain  and  fale  only.  And  if 
there  are  two  confiderations,  and  both  exprefs,  then  it 
would  be  without  queflion,  P/owJ.  4.  ManxeV^  cafe,  2.  If 
no  confiaeration  had  been  exprefled,  it  might  be  averred, 
as  MMiM%  cafe  is.  And  although  one  be  exprefled,  yet 
the  other  may  be  averred. 

•  OKeB.   As  to  EedeT%  cafe,  *  P.  50. 

1  mjwer.  Tha)  cafe  is  not  agreed,. but  by  the  council^ 
11  Co.  24.  h.  True  tt  is,  another  confideration  (hall  not  be 
prefumed,  but  it  may  be  averred.  And  as  to  Beaumonfs 
cafe.  Dyer  146.  where  the  diflPerence  is,  when  it  is  to  ano« 
ther  per(bn,  and  when  to  the  fame  perfon,  that  is  all  one 
when  money  is  given  by  a  third  perfon.  But  here  needs  no 
averment,  becaufe  it  is  for  divers  good  caufes  and  confider-* 
ations,  as  well  as  money ;  and  the  court  here  may  take 
notice  of  the  confideration  of  him  as  fon  ;  and  it  was  ad- 
journed. And  after  in  HUL  14  Car.  2.  upon  (blemn  argu- 
ment at  the  bench  it  was  adjudged  for  the  plaintiff.  Fid* 
as  to  this  point  a  good  cafe  in  Ley^s  Rep.  57.  Buckley's 
cafcj  Tlrm.  15  Jac.  in  the  court  of  wards. 

Collins  and  Walker. 

TRESPASS  for  beating  and  imprifonlng  his  wife,  Crfr.  Repleader. 
The  defendant  juftifies  by  warrant  of  the  (heriff.  *  *^'*^  *•^• 
The  plaintiff  replies  de  injuria  fua  propria  abfque  tali  caufa^ 
tnd  iffue  upon  it ;  and  verdid  for  the  plaintiff.  And  it 
was  moved  for  a  repleader,  becaufe  de  injuria  fiia  propria 
is  not  a  plea  to  nutter  of  record,  but  the  plaintiff  ought 
to  have  traverfed  the  warrant.  But  judgment  was  given 
fcr  the  pfaintiff,  becaufe  it  is  good  enough  after  verdifi  ; 
and  fo  it  was  refolved  betwixt  OJburn  and  Defmondt  and 
Peter  againft  Stafford^  Hob.  Rep.  244.  Vid.  2  Le(m»  81. 
itoor  againft  Sir  jokn  Savage. 

May 
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Msif'V0!fi»  Spencer. 

Scire  facial.  C!  CIRE  FACFAS  agatnft  the  bait  upon  a  writ  of  error 
l[3  according  to  the  ftatuic  of  3  Jot,  Th^  defendant 
prsiys  Oyer  of  the  condition  of  the  recognn^ance^  and  npon 
that  he  pleads  that  the  piaintifF  profecuted  the  writ  of 
error  with  effed,  and  that  thereupon  the  aforefaid  jtidf'^ 
ipent  was  rcverfed.  Et  koc  paratus  efi  verificare^  where  it 
ought  to  have  been  Frmtt  fatet  per  Recordum.  And  for  tfata 
deieS  the  plea  was  rit(cd  iil^  and  jqdgnoent  gi?eD  for  the 
plaintiff. 


♦P-5'- 


Amendment. 
I  Kcb.  103, 
a8i,  %$/%^ 

«99>  3io»  3<3 
3Btilltr.  61. 
Harer  vtrfut 
Gibbons.  Noy 
Rep.  izt. 
Thimble- 
thorp's  Cafe. 
Hetley  59. 
Wolfe's  Cafe. 
MarihRep. 
17.  pi.  40.  & 
4^.  pi.  7a. 
ibkL 


♦  Hodges  verfus  HodgiC^* 

ERROR  of  a  jodgqriCDt  in  the  Gomiwn  Pliea; ;  Th^ 
error  aiHgped  was,  chat  there  were  not  mj  plecfaes  : 
Apd  Powit  for  the  defendant  in  the  writ  of  errpr^  in&ed 
that  thi$  is  amendable^  or  at  leaft  aided  by  18  EJi^.  cap.  13^ 
,bccaufe  in  the  common  bench  the  pledges  are  always  in- 
ciorfied  upon  the  original^  and  when  there  is  not  aq  original 
.there  are  not  any  pledges ;  but  then  the  court  advUed  to 
pray  a  Gsrtforor/ upon  alledging  diminution  ^  and  i^pQo  re-- 
.turn  that  there  was  not  any  oi^ioal*  the  court  debated  it 
brgely.  And  to  Wyndhm  Jofiice  it  feemed  that  it  is  aided 
by  the  ftatute  of  18  Bdi%. 

But  Fofier  and  ^^ifim  C9ntf4.    But  upon  examtnatioo^^ 
and  no  diminution  alledged,  that  there  was  an  original,  aa 
amendment  was  awarded,     f^id.  Dyer  288.  pi.  53.  F.  N^ 
B.  31.  JiL  195.  H.  fl  €0.-61.  6.  Beeekf^s  cafe.   . 


Words. 
1  Danv.  Abr. 
10^.  p.  fto. 
i  Ler.  65. 
1  Keb.  193. 
3*3. 


Otton  Vfrfki'  FuHcr. 

CTION  OD  the  cafe  for  words,  ^!z.  Orton  fays,  /  01^ 
fjured  knaoe^  Tmt  he  it  a  perjured  hufVf  as  well  4/ 
.  ^  ^  and  F\t\dJivore  one  fir  another .-  After  verdiCl  k 
was  nso^^  in  arrell  of  judgment,  becaufo  the  defendant 
fires  pirjtkry  upon  the  plaintiff  only  by  relatibp,  v/^,^ 
well  01 1,  ^c.    But  adjudged  (or  the  plaintiff. 


J I /or  t^  a 


Term.* 
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Buxton  verfus  Bateman.     Derby*, 


ACTION  upon  the  cafe:  The  pi aintitF  declares  that  Cafe, 
he  is  feired  of  an  ancient  mefluage,  and  of  lands  \  ^^'gV* 
wunm  t^e  p^rifh  oiS.  and  that  he  and  all  thofe  whore  ef-  noi.      ' 
tate  he  hath  m  thera»  have  time  out  of  oiind  ufed  to  fit  in  >  ^^^*  34$» 
a  feat  in  fuch  an  aide  in  the  church  in  the  fame  parilh,  and  ^^q^^I\^j^ 
tbat-the  defendattit  had  difturbed  him,  to  his  damages,  Wr.    ^^  >^^  /^^^ 
The  defendant  pleads  not  guilty,  and  found  for  the  plaintiffi  ^  ^^^^^^ —    /  -^ 
And  Aikn  morcd  in  arreft  of  judgment^  becaufe  the  plaintiff 
hath  not  averred  tjiat  he  and  all  they,  in  whom  he  pre* 
icribes,  have  ufed  to  repair  the  faid  feat,  which  he  ought 
to  have  done  according  to  the  cafies,  Co,  3  Infi.  202.  Corven 
verfus  Pymf  Crv.  Joe.  3^6.  Frances  and  JLeyt   604.  ibid* 
Dtwny  and  Dee^  Hob.  69.  BooMy  verfus  Bayly f  2  Bulftr* 
150:  May   verfus  Gilbirt  $  and  the  ordering  ot  feats  in  the 
church  being  of  eoclefiaftical  conufance,  the  temporal'  law 
will  not  meddle  with  it,  without  fpecial  reafon. 

Twifden  Juftice.  I  have  conferred  with  mod  of  the 
judges  in  this  cafe,  and  they  are  of  opinion  that  the  At^ 
claration  is  good  enough  without  fuch  allegation  of  repair^-i 
ing,  this  being  in  an*adion  of  the  cafe ;  but  if  it  had  been 
in  a  prohibition,  there  perhaps  it  had  not  been  good.  But 
when  it  is  as  to  fuch  houfe  belonging,  it  is  parcel  'of  hta 
franktenementy  and  then  he  doth  not  fit  there  by  the  licence 
of  the  ordinary.  iVyndham  and  Malkt  of  the  fame  opinion^ 
but  Bojier  for  the  defendant.  But  upon  perufal  of  the  re- 
cord it  was  not  tanquam  meffuagioprsdi^.  pertinent,  but  onlv 
that  he  and  all  thofe  whofe  eftate  he  hath  in  the  faid  mef- 
fuage,  have  ufed  to  fit  in  the  faid  feat^  iifc.  And  upon  thii 
IVyndham^nA  the  other  judges  faid,  that  they  would  ad« 
vife }  and  upon  that  it  was  adjourned.  % 

In  this  terni  died  Serjeant  Beat  of  the  county  of  Sonur^ 
fet^  who  was  the  firft  Serjeant  of  tfae  iail  call* 


E  '   ^if 
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"^P-  J3*     *  5ir  Henry  Marbert  verjus  jttfliniani  Psget^  Offi- 
cer oj  the  Court  of  Ktnfs  Bench. 

f^nv.  Aby.  A  CTION  Upon  the  caft:  The  plainriflF  counts  that  the 
179.  p.  I.  Jl\  defendant  had  the  cuftody  of  the  records  of  this  court, 
'  i^/*  ^^'  ^"d  ought  to  keep  them  fafely ;  and  that  WtlUam  Walker 
I  Kcb.^iM/  brought  aft  aQ'ron  upon  the  cafe  againflr  the  plaintiflF  for 
34^-  words,  and  recites  the  whole  record,  and  that  he  recovered 

'  v%MiVe  the  plaintiiF,  and  had  judgment' upon,  it,  and  dk<* 
mages  106^  And  that  this  judgment  was  entered,  that 
the  plaintiff  here  Capiatur  .*  And  on  this  the  plaintiff  brought 
a  writ  of  error  in. the  Exchequer  chaniber,  atid  that  pend- 
ing this  writ,  the  defendant,  i^^/  tarn  negJigenter  cujiodivif 
the  Records,  tliat  this  error  waa  amended,  and  made,  tha;t 
the  defendant  there^  i»  rmfirkordiOf  by.  which  the  plaintiff 
IS  made  liable  tapa^^  the  106/.  The  defendant  pleadli/Not 
guilty.  And  now  this  iflue  was.  tried  at  bar,  and  upon'ev»* 
dence  it  was.  proved,  that  all  the  clerks  of  the  office  have 
liberty  taga  imathe  treafory  and  to  view  the  records^  and> 
fo  have  the  clerk  of  the  Nljt  Priui  for.  MMkff»^  and  his 
clerks,  and  all  the  phili^ers  of  thi$  court,  akhougfa  they  af€ 
not  clerks  of  the  office.  And  alfo  that  the  records  have 
been  ftequently  amended  after  error  brought  ^  and  in  4  Gv* 
in  C  B,  in  the  lord  Saoih  cafe,  it  was  refoWed,  That  « 
record  may  be  amended  before  a  reeard^ur  entered  upon 
the  roll ;  and  upon  aH  this^  evideftcel  the  jury  fotmdfor  the 
defendAor* 

Whcady  i>trf9$  'Hiortiasi* 

Attainder.       "f^  ej^fiment.    Qn  not  guihy,  a  fpecitl  verrfifif  foifnd 

'  Kb  ^^'  ^^^  George  lord  Cbhham  being  feifcd  tn  fee  of  the  lands 

43^»*  54/,''      in  queftipii  13  Jan,  1557.  made  his  will  and  devifed  tljehJ 

^•5y  24y-        to  Anne  for  life,  remainder  to  Willidm  for  life,  remainder  to 

the  firft  fon    of  Willidmf^  remainder  to   George  for  life^ 

remainder  to  his  firft  fon,  (^e.     And  having  (wo  daughters 

tUz.  and  A^Mtfrn^  (imirs  them  to  Blizaheth  for  lilfe,  re* 

mainder  to  Katharine  for  life,  remainder  to  the  heirs  males 

of  his. brother  T'&m^?/,,  remainder  to  the  heirs  of  the  body 

of  tViliiamj  hi$  eldeft  fon ;  George  dies  4  £^,5  PA.  6f  iHiar. 

^nn^dies,  George  dies  without  ifToe ;  WiUram  hath  rflfae,. 

Henry  and  George ;  George  hath  iflue  William^  WilHamiaih 

ifliie  Pembroke  \  WiUiam  enters,  Henry  enters,  Henry  and 

*  P.  544     Oeorgi  arc  *  attainted  i  Jac.  In  3  Jw.  an  Sfd  is  made  re* 

citing 
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cJting  th«- attainder,  and  confirms  it;  and  then  followft  a 
prdvffo  in  thefe  words.  Provided,  and  be  it  enaded.  That 
tiM  manor  of  C^oUng  (the  lands  in  queftion)  (hall  be  atid  r^-^ 
main,  and  be  held  and  enjoyed  to  Duke  Brotk;  and  the  heirs 
litoks  of  his  body,  remainder  to  Charles^  remainder  to  tViU 
ham  Sroek,  and  the  heirs  males  of  hirbody,  remainder  to 
fuch  edaces-lail  as  are  roeniione^  iii  the  will  of  Gedrge  the 
deviror  :  Sir  fVfliiam  the  fon.  of  George  7  Jac.  was  reftored  ; 
Hemry  dies  13  Jac,  Sir  JViHiam  furvives  and  hath  daughters 
femhrole^  tiiU^  Margaret  and  Frances^  Sir  WiWam  the  fa- 
ther of  Henry  dies,  39  EL  Francet  one  of  the  dajighters  df 
Sir  PF/IIsiuit  dem\k$  to  the  plaintiff. 

BdUivifi  for  the  plaintiff.  The  point  is  i^pon  the  2€t  3 
7i»r.  which  takes  (^notice  of  the  attainder  of  Henry  and* 
George,  by  which  Frances  hath  good  title  as  heir  of  the  body 
t(  JViHiam,  eldeft  fon. of  Gewge.  \ft.  This  claufe  is  rcla- 
rivc  to  the  will  of  George^  jbft  as  if  it  had  been  particplarly 
recited,  and  fb  is  the  conftrudion  of  relative  claufes  in 
frants,  9  .£5).  30.  a.  20  E.  3.  Sro,  Patents  31  and  91.  fo  iti 
tds  of  parltamenr,  Phiv,iy>.  Buckky  verfus  ^iomas. 

r-  Oij.  The  words  of  this  provifo  are  imptrfcQ, /viz.)   ' 
and  for  default  of  fuch  ijjue  fhall  be  for  fuch  efiates  in  tml^ 
and  doth  not  mention  the  eftates. 

Anfvts.  In  an  ad  of  parliament  words  ought  to  be  taken 
according  to  common  parlance,  as  in  Jrbitremenf,  (Se.  and 
fo  held  and  enjoyed  are  fufficient. 

2.  Obj.  At  the  timeof  this  olQl  Henry  was  attainted  of 
treafon,  and  alive,  and  fo  no  perfon  in  effe  to  take  as  heir 
of  the  body  of  WiUiam  at  that  time. 

Anfw.  By  this  ad  there  are  6ve  eftates-tail  to  be  fpent 
before  the  will  of  George  Is  <o  take  place,  (viiL.)  of  Duke^ 
ChatUs,  JVilliamf  Calijihenes,  Johh\  and  then  comes  th^ 
^ill  of  George  by  this  ad,  and  there  is  no  e(^ate  in  that 
•win  to  Henry  in  particular ;  and  it  is  fufficient  if  the  eftaf c 
take  effed  when  the  particular  eftates  are  deteritiined.  t 
Co*  63.  Afcher^^  cafe.  And  rhongh  in  ftrid  and  legai  ferif^ 
tVitSam  had  not  an  heir  at  that  time,  yet  Henry  dying  be- 
fore the  particular  eftate  fpentf*  the  daughters  fhali  take, 
and  the  daughters  are  heirs,  as  appears  by  the  record  ;  for 
Henry  died  1 7  jfac.  Suppofe  thefe  four  daaghtcrs  (hould 
bring  i  FitlrrtiedoH  by  the  aid  of  that  ad  of  7  Jat.  they 
AaH  mentidn  Heitry  and  George  in  the  writ,  becaufc  that 
ad  purges  the  attainder. 

•  *  2.  The  intent  of  ait  aft  of  parliament  ought  to  l>e  ob-  #  jl^  a^ 
ferved  in  its  exporittoti,  and  that  vfas  here,  that  as  long  a^  '  ^^* 
Aett  Wat  i(tiy  ifftie of  Gevrge  iti  btlng,  tbe  landihotild not 

E  a  revert 
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revert  to  the  crowh,  for  they  had  a  care  that  none  of  the 
remainders  (hould  be  barred  ;  and  heirs  here  (ball  not  be 
taken  as  in  a  convey ancc,  bi>t  in  an  equitable  fenfe*  as  8 
AJpfej  pL  5.  per  Thorpe ^  &  C(^.  the  Princeh  cafe. 

3.  This  %dL  is  quafi  an  adt  of  reftitutton,  which  is  tHOtg^ 
rja  favorabflhi  Co,  3  Inji,  241.  I  agree  if  this  a£t  had 
limiied  immediate ly -eftates  according  to  the  will  of  George^ 
h  had  been  a  doubt  whether  good  ;  but  here  it  is  after  five 
eftates-tail  fpent. 

Jones  for  the  defendant.  This  aft  of  7  Jac.  hath  «€► 
operation  if)  this  cafe,  becaufe  there  is  a  provifo  m  it,  that 
k  (ball  not  extend  to  the  lands  forfeit  for  treafon. 

dp  Henry  at  the  time  of  his  attainder  had  two  eflates  la 
Mm,  (vtzj  one  in  polTeflion^  and  another  in  remainder  ; 
1  agree  that  the  relative  words  make  the  thing  pats  as  well 
as  if  they  had  been  verbatim  expreffed  \  but  here  Henry  cao^ 
not  take  as  heir  to  IVillifaa^  which  he  muil  do,  if  he  takes 
at  ally  (viz,)  by  purchafe ;  and  whea  a  man  takes  by  pur«- 
chafcy  all  the  eftate  ought  to  be  defcribed»  Hoh.  31.  and  34. 
AJbenburf^^  cafe  ;  fo  in  F&fler  and  Ramfey^s  cafe,  a  devife  tp 
the  heir  of  his  brother,  who  was  an  alien ;  he  could  not 
take. 

Obje£i.  He  is  capable  of  taking  when  the  remainder  fM% 

Anfw,  There  is  no  intent  that  there  (hould  be  any  coft* 
Jiagent  remainder.    Et  adjoumatur. 

Wyrinc  verfus  Lloyd. 

Ertw  to  reverfe  a  C(mmon  Recovery  in  Wales* 
^ntea  16. 

jfcrrot.  T  TPON  *h^  Scfre  facias  ad  auiietubfrn  erroreSf  the  Sheriff 

Fbftea.^f<,  ^J    returned  fevcral   ter-tenants,    who  pleaded   feveral 

3^Sanv.  Ab.  P'^*»  ^^c  on^  ^hat  he  is  but  tenant  for  years  of  the  demife 

49.  p.  7.  of  one  Owen,  another  that  there  are  other  ter-tenants  of 

*  ^'  ^6*  ^^^  '^^^'^  (vizj  A.  B.  lie.  not  named  in  the  writ,  judg* 
i^Keb.'^sii,  "^n^  «f  tl^c  wrif-  A  third.  That  ihe  plainiiflF  had  en- 
388,  4S9,  tered  into  part  pendibg  the  writ :  To  thefe  pleas  the  plain- 
t>l]  9^4!  *»ff  demurred.  . 

iSi*d.fti3.  Allen  for  the  plaintiif.     That  thefe  pleas  are  none  of 

them  good,  becaufe  (hould  thefe  be  allowed,  the  plaintiff 
might  be  infinitely  delayed. 

*  P.  56.         *  Williams  for  the  defendants.  That  thefe  pleas  are  good^ 

becaufe  the  ground  of  a  Scire  facial  to  the  ter-tenants,  is» 
that  they  may  (hew  foroething  to  maintain  their  poflef&o*^ 

and 
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%ni  they  may  either  plead  \n  bar  or  abatement}  and  they 
may  demand  oyer  of  the  record,  Dyer  3Z1.  a.  and  they 
may  have  a  releafe  to  plead,  they  may  plead  jointenancy, 
Hin.j^  EliZ.  Cn.  Etiz. 'J  ^g.  HtlianJ  verfus  Dcinffy,  ^e 
ifl  the  fame  book  129  Clu9rn9ck  verliis  W^fiey^  Cra.  Jac, 
33a.  Barihohmevs  verfus  Belfield.  Then  as  co  the  plea  of 
entry  of  the  plainttfF  pendant  the  writ,  ic  u  a  good  plea  in 
abatement,  i.  Becaufe  the  nature  of  a  writ  of  erruf  is 
flot  to  bar  the  right  of  the  land,  but  to  the  adion;  and  ic 
Kes  not  bat  when  the  plaimifF  is  prejudiced,  and  here  the 
ptaintiflF  is  not  prejudiced  fo  long  as  he  continues  in  poifef- 
fton,  be  his  pofleflion  right  or  wrong  ;  fo  for  this  realon  the 
bail  (hall  not  reverfea  judgment  given  againil  the  princi- 
pal, becaufe  it  is  but  a  confequentiai  prejudice.  7,d!y^  The 
end  of  the  writ  of  error  is  to  have  retliiution,  which  he 
needs  not,  when  he  hath  already  entered ;  but  here  is  h 
difference  between  poflefljon  by  ad  inlaw,  and  when  by  the 
ad  of  the  party.  Bridgnum  56.  Lloyd  verfus  BetAil. 
ai/f,  At  to  the  plea  that  he  is  but  lenaiit  lor  years,  it  is  a 
good  plea,  for  it  is  no  more  than  an  aid  pr ier  of  him  of 
vhofe  leafe  he  holds.  Owen  157.  Carew  verfua  JVar^en. 
So  the  parol  (hall  demur  upon  fuch  a  Scire  foe.  for  aanage, 
Ct9.  Jm.  392.  Herbert  verfus  Biniou, 

Oijeff*  It  is  in  the  difcretion  of  the  court  to  grant  a 
Scire  foe.  in  fuch  cafe  to  the  ter- tenants. 

The  court  hath  now  awarded  one,  and  the  tenants  now 
nay  have  thofe  advantages  as  are  incident  thereunto  ;  and 
there  are  many  pleas  which  the  ter-teoants  may  now  plead, 
which  after  the  reverfal  of  the  judgment  they  cannot  plead, 
as  a  releafe  of  errors. 

The  court  was  of  opinion  that  the  pleas  are  but  frivolous, 
and  awarded  that  they  plead  in  chief.     Vid.  pojlea. 

Hurft'i  Cafe. 

ONE  Edward  HurJI  an  attorney  of  the  town-court  of  ManHtmnc 
Canterbury   being  turned  out  by   the  commiiTioners  Poft«»  94- 
withm  the  late  aft  for  corporations,  moved  now  for  a  Man-^  ^  sw.  5^ 
dtmusy  and  though  it  was  fuggefted  that  it  is  a  place  con-  i$2. ' 
cerning  the  adminiftration  of  juftice,  and  a  precedent  fhewn  *  *^b.  349- 
Miciu\6^i,va  the  cafe  of  an  attorney  in  Souiktoark^  y^^\\t\ifl*. 
•  Fofier  and  Wyndham  denied  it,  but  Twi/den  and  Mallet  al-  «  p^  gy, 
lowed  it ;  fo  the  court  being  divided  in  opinion  no  writ 
could  be' bad.    JP9/7.94. 

Soutbcot 
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,Acc«iibL 
I  Danv.  Abiu 
i»9.    p.  «7- 

iKcb.354, 
19$. 


Exec«t«r. 
I  Sid.  88. 
I  Kcb.  3^ 
36^. 


^  P.  5«. 


Souchcot  verfus  Rider. 

ACCOUNT  againft  (he  defeodant  as  hU  reedver;  The 
defendant  pleaded  that  the  20/.  in  dcmaind  was  deli* 
vercd  to  him  by  the  plaintiff  to  pay  over  to  ftich  pelfonsai 
Sir  Ge^ge  Monk,  bfr.  fliould  think  6t,  and  that  they  did 
award  that  they  (hould  deliver  it  oyer  to  one  ffatchMj  iic. 
abfy ;  iocf  that  he  was  his  receiver  aB$er  vtlaho  modb  \  and 
^  verdid  for  the  p)aintijf>  and  judgmtnt  quod  imnfmtetx  and 
before  the  auditors  he  plead«ftd- a  fpecitfl  plea;'  fviz.)  The 
zBl  of  oblivion ;  and  upon  that  the  plaintiff  demurred. . 

Jonss  for  the  plaintiff.  It  is  notii  good  plea,  bteeufe  it 
ought  to  have  been  pleaded  in  bar  to  the  aftion*  and  net 
before  auditors,  for  otherwife  Tuch  Aiits  will  be  endiefa* 

Pokxfen  for  the  defendatit.  Many  things  ntt|y  be  pleads 
ed  in  bar  and  in  abatement  too,  41  £.  4.  31.  9  £.  4.  15. 
Bro.  Accnmpt  43  and  48.  iMth,  ^g.  H^ton  verlui  OfiUp 
and  payment  to  the  plaintiff  of  a  ftraoger  is-  a  plea  in  difr 
charge,  and  yet  may  be  pleaded  in  bar.  Raft.  &ftr.  t-6.  19 
H.  6.  5.  and  this  is  a  proper  plea  in  difchargei  for  otherwtfo 
2t  would  be  infinite^  The  court  Teemed  that  the  plem  was^ 
well  enough,  but  the  defendant  pleAds  ill  as  to  the  tioie^ 
and  when  the  plaintiff  charge^  him  as  receiver  froita  fudh  a 
time  to  fuch  a  time,  he  liiuft  anfwer  thai  preeifely  ;•  and 
for  that  caufe  judgment  was  given  forihe  plaioiiff* 

Hole  Executor  of  ice.  againft  Bnulfor^ 
Executor  of  B. 

T^EBT  upon  thefiatute  of  miniflers  for  fifths  agai|i(l 
JL^  an  executor.  The  defendant  pleads  Nil  dehei^  and 
verdid  for  the  plaintiff.  Straud  moved  for  the  defendant, 
that  this  adion  ihall  not  charge  the^executor,  it  not  being  a 
duty  in  the  teftator.  But,  by  the  court,  the  executor  is 
chargeable,  becaufe  it  was  a  du^ty  in  the  teftator ;  ba(  af- 
capc  lies  not  againft  th^  executor,  becaufe  |hf&  aSi^  ie 
founded  ex  diUiU  \  but  it  lies  upop  the  .ftatutp  of  %  ^.  6, 
•  for  tithes ;  and  judgai^t  w^s  given  fcr  thf  plaint;^  by 
iht  ^Meco^it. 


Tirol*  Mkh.  14  Car.  ^,  R.  R*. 

Baker  verfus  Berisford.     Covenant. 
Trip.  1657.  Rot  ^9^2. 

THE  plaintiff  declares,  that  Abraham  Baker  was  ieifed  Caflom. 
in  fee  of  copyhold  land  in  Weftham  in  the  county  of^^^J'^^'' ' 
EJfeXf  and  litiedgeth  a  cuftom  in  the  faid  oianor  of  ff^ejl-  3^qv.  Abr. 
AoOT,  that  the  wife  (hall  be  endowed  of  the  moiety  Of  all  3^7-  P  ^• 
fuch  copyhold  lands  as  her  huftand  was  feifed  of»  and  that  '  ^l'  ^^^' 
Abraham  died  having  a  wife  named  Mary^  who  had  a  moi-  2  Sid.  i,  9. 
cty  of  the  faid  land  afligned  her  for  her  dower,  and  that  *  ^^%**^*'  ' 
%fci  his  fcn  hid  th^  other  moiety,  and  that  Mary  and  John  5J5)  838',  I93! 
joined  in  a  leafe  for  years  to  the  defendant,  rendering  100/. 
fer  amum  (vix,)  50/.  to  Mury^  irnd  50/.  to  John^  and  that 
yokn  dies,  and  the  plaintiff  as  his   widow  demands  25/. 
And  on  Nil  Met,  and  verdid  for  the  plaintiff, 

Jmef  vnfivtd  in  iirreft  of  judgment.  That  the  breach  is 
not  according  to  the  puftom,  becaufe  the  wife  is  but  to 
have  a  moiety^  but  here  flie  claims  a  moiety  of  41  moiety, 
and  a  cuftom  ought  to  be  purfoed  ftrtdly ;  but  by  the  court  it 
(9  direftly  within  the  ciiftom,  and  adjudged  for  the  plaintiff. 

mn^s  Cafe. 

TU^i-I-lNG  was  committed  to  the  Marflialfea  for  divers  charge. 
Jj  mifdemeanors,  and  he  being  in  prifon  for  the  faid  of-  «  K«^-  303- 
fences  was  charged  with  adions,  and  judgments  obtained 
againft  him ;  and  the  court  was  moved  he  might  be  dif- 
charged  of  thofe  anions  \  and  refolved  by  the  court.  When 
'%  nan  is  in  prifoQ  for  criminal  matters  he  is  not  chargeable    ; 
with  g  civil  aSion  without  leave  of  the  court  \  but  if  he 
baj^O  to  be  charged^  fieri  non  debuit^fed  faSium  vaiet^  but 
thqr  ought  to  have  moved  the  court  firft ;  but  now  once 
tia^rgcd  be  oanoot  be  difcharg^d. 

'         '  ^  ». 

•  Dove  verfus  Darkin.     Eje£lment.  *  p^  rn. 

JUDGMENT  was  given  againft  tha  defendant,  and  he  Error. 
brings  a  writ  of  error,  and  afligns  for  error,  that  the  i  Lev.  80. 
ptainti^  was  dead  at  the  time  of  the  judgment  given.  The  |  Kcb.^368, 
plaintiff's  emry  is.  That  the  aforefaid  plaintiff  by  A.  -B.  375,  413-  ' 
Ws  attorney  vefut  (t  dicit,  that  he  is  in  life,  and  iffue  there- 
npODj  and  found  for  the  plaintiff  in  the  writ  of  error  that  he 
was  dead ;  and  Serjeant  Majnati  moved  that  the  ju'fgmeht 
fAight  be  reverfed.  Allen 


|LpUc4* 


%  Panv^  Al)r. 

441.  p.  ». 
I  Uv.  79. 
I  Sid.  17, 

1  Keb.  188, 
37at49*>  5^5' 
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F.  31 H.  tf.  t$.      //Zm  rofl^rn,  Beqaufe  there  ought  to  have  been  a  Seirs 
fac.  agatnft  the  eipecutorf  of  the  party  4e^. 

JVild.    There  is  neither  executor  nor  adnciiniftrator. 
/  WynJham  Juft'ice.     It  js  w^ll  fnough,  and  a  precedent 
comcA  near  it,  RafiaTs  Entriei»  Tit  Brief  in  Mori.  ^/.  X. 
fil  ip8..    And  It  was  adjourn^.    Pij/f. 

Wiftmai^  versus  Cotton.    Hill.  13  Car.  2, 

flot  476. 

i 

THE  plaintiff  counts,  Th^t  whereat  there  way  a  dif^ 
courfe  foncerhing  the  manqr  of  FarmnghmHy  and  the 
plaintiflF  aflSrcned  that  it  was  devifable  by  the  cuftom  of 
Kept,  in  confid^ratioq  tha(  the  plaintiif  would  give  the  dc- 
fiendaint  5^.  the  defends^nt  aflucned  to  give  the  plaintiff  40x. 
if  it  were  not  (levifable^  and  avfrs  ^hat  if  is  pot  deyifable. 
The  dpfendsfpt  pleads  that  it  is  dfyifable  by  cuftopi ;  ami 
ppon  th^t  a  fpecial  verdi^.  That  by  a^  pf  parlianien^ 
S  £.  $.  the  lands  of  $ir  Henry  IJUs  ampngft  others  (houl^ 
be  from  thenceforth  to  all  intents,  cpnftrudions  and  pur- 
pofes  as  lands  at  thp  conainon  law ;  They  fiixi  that  lands 
in  gavel}cind  are  deyifable ;  and  if  the  ad  of  parliament 
takes  away  the  other  collateral  qqalitie^,  as  well  as  the 
partibility,  was  the  fole  queftion. 

J^ones  for  th^  plaintiff.     ]^y  this  ad  all  qualitiea  of  gs^« 
velkind  are  taken  away.' 

'  iVinington  for  the  defendant.  Pevifable  'or  not,  is  not 
t^n  eflential '  quality  of  gavelkind.  Lambert^s  Feramhulatian 
584,  585.  SpehnmfsGhJfary^  Gavelkind  i^i%,  \  Inft.  iao. 
Lambert  2<  and  26.  '  As  for  other  particular  cuftoms  thcT 
ought  to  ne  *'  fpecially  alledged,  as  dower  of  a  moiety^  i 
E.  4.  18.  3.  5  E.  4.  B.  \\\xt  gavelkind  ought  not;  but  the 
court  takes  notice  thereof,  Cro'.  Car.  561.  Launder  ytrfuM 
Brooke  and  Pavies  ^o.  Adjoumatur,  But  the* court  inclined 
Chat  the  aft  jiad  not  deftrdyed  this  quaFity. '   Poft. 

Mould  verfus  Wallis.     Covenant, 

THE  plaintiff  declares  piH)n  an  indenture  of  appren** 
ticeihip.  The  disfendant  pleads.  That  at  the  tinac 
of-  the  entering  into  the  faid  indenture  he  w:^s  an  infiint« 
The  plaintiff  replies.  That  by  the  cuftom  of  the  city  of 
London,  if  one  tinder  ^ge  bimjs  himfelf  an  apprentice,  that 
it  (hall  be  good  againft  bifn.    The  defendant  ^enaurs. 


t  K  60. 


Co^nant. 
I  Lcr.  81. 
I  S\i.  142. 
I  K«J).  37f, 
4^9,  SU. 
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Jmii  for  the  defendant.  .It  is  a  deptrture.  1  IhJI.  304. 
0.  If  H.  iotitte  himfelf  in  his  former  plea  by  the  common 
kw,  in  his  fccond  plea  he  ihall  not  enable  Jiimfeif  by  acof- 
tom,  but  fliouM  have  pleaded  it  at  firil;  fo  is  Keihu.  75. 
L  the  abbot  of  Boie/ajPs  cafe. 

IbfVfl  for  the  plaintiff.  The  cafe  in  21  K.  7.  pi  29*  is 
otherwifcy  where  in  aflize  the  defendant  pleads  feoffment 
of  afiranger:  The  plaintiff  replies.  That  the  feoffor  was 
an  infiint ;  The  defendant  rejoins.  That  there  was  a  cuf- 
torn  that  he  might  make  a  feoffment  at  fifteen ;  and  refolved 
no  departure :  'Tis  true,  37^^'.  6.  5.  there  was  a  departure, 
becavie  he  began  with  a  general  cuilom,  and  concluded 
with  a  particular  one  ;  and  this  feenns  to  be  good  by  Cro, 
Or.  65a*  Walker  verfus  NiMfm ;  but  no  judgment  is 
there  given* 

WynAam  Juftice.  .  It  is  not  any  departure  from  the  title, 
but  only  a  plea  to  the  difability. 

7wifdeH  Juftice.  i/if//.  63.  Jenmngt  verfus  Pitman^ 
feems  to  make  it  a  departure,  Or^.  Car.  1 79.  Guilbert 
verfus  Fletcher.  The  adion  here  is  founded  upon  the  co« 
venant,  and  be  doth  not  come  in  the  replication  and  nnain* 
tsin  bis  aAion,  bat  anfwers  to  the  difability,  and.  fo  no 
departure. 

Jmies.  The  book  of  ai  H.  7.  17.  is  contrary  to  Teh^ 
H.  Adjeurnaiur.  Vide  Godb.  Rep.  laa.  the  fame  cafe^^ 
143.  Mmt  135.  pL  a8o«  Stanteff%  cafe,  4n/r,  Granger 
veifos  HemirwgJL 


D 


•  Lawlbn  verfus  Witherington.  ♦  p,  Si^ 

EBT  upon  an  obligation  conditioned  to  pay  100/.  CoadUioa. 
upon  the  tenth  day  of  January,  upon  three  months  lP^\  ^^ 
warning.     The  defendant  pleads  that  the  plaintiff  had  not ,  u^.  s^. 
given  three  months  warning.     The  plaintiff  demurs.  1  Keb.  ^i^^ 

Wejim  for  the  plaintiff.  I  conceive  three  months  wam-^^'- 
ing  (hall  be  taken  upon  any  tenth  day  of  January  after  three 
months  warning  given  by  the  plaintiff,  and  if  it  (hall  be 
fe  taken,  then  the  defendant's  plea  is  but  in  abatement  of 
the  writ,  and  fo  he  pleading  in  bar,  it  is  naught.  Cro. 
t£z.  aoa.  Ifbam  and  Paget  verfus  Hitchcock. 

Twifden  juftice«  Ploiding  in  bar  when  it  is  in  abate* 
mem,  is  not  good. 

fFyndiam  ]ii1kice.  Althooffh  it  had  been,  to  jwy  on  the 
tentji  of  January  after  the  date  of  the  obligation,  upon 
thRf  months  waraiog  by  the  obligee^  though  the  obligee 

omit 
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Miit  t)i^  wiirning,  ]!«t  the  money  4ha\i  iiot  te  Idft ;  iHd  fo 
it  hath  been  refolv^d  ih  the  titne  of  R$li  Chief  jAfttce, 
atui  the  bther  fhalt  be  boiitlci  to  pay  it  at  My  thrtft  lUonilia 
warniiig.     Mpumatur.    - 

Saunders  w^yiw  Edwards, 

C4(^.  TN  an  afiim  on  the  cafir»  the  phitHiff  <^o^tk  thit  he  is  « 

ai^'^J.'s.^'     1  clerk  of  the  inroknent  office,  #mi  that  Itafc  d^tiAant 

1  Sid.  9$.        Or/Mm  fdonim  ei  ifnpofiiiif  by  which  he  bad-Nke  to  ha^ 

I  KeiK  38^.     loft  hrt  office-     The  defttidirfit  p4ead«.  Thai  as  «6  tftft  kn* 

pdlkion  of  fcloiiy»  other^fe  than  by  i\>eaktrtg  of  fcanda*- 

lous  words^   m>t  guilty ;  and  aa  to  the  fpeak»Ag  of  \ti^ 

words,  non  infra  duos  armos.     The  plaintiflF  dcmUrs. 

Wild  for  the  piatntiff.  This  is  not  wttlm  Ihe  ^timt  of 
limitations,  no  more  than  {lander  of  Ittte. 

yones  for  the  defendanty  The  impofition  of  HHMiy  ia 
aaiopable  by  it  Teif,  nhd  xYitfk  \i»  mter  words  ^re  within 
the  ftatute. 

Wild.     Cn'nm  fthtda  ifkfm^t  cantiet  b^  by  words  . 
alone,  hvjL  by  <<xht  ad,  as  tarrying  hink  before  it  ja^ce  f^ 
peace,  fcfr. 

"fvjifien  Jiiftiee.  If  the 'words  are  adiiiMiable  et  firfl^ 
then  the  danHiges  rfter  do  not  give  caufe  bf  aAi6fi  1  ^nd 
the  fird  pka  is  a  fi9|n  bar,  and  the  other  friAtlefsi  mi  of 
Ihat  opinion  was  the  whole  court ;  aix)  fo  jiidgnieiit  (bf  th^ 
defendant,  ntfi^  fjc. 

•  P,  6a,  1  James  Norfolk  ver/us  Aylaicr, 

$heri^«  botti  I^EBT  tpoti  dn  obTigatiom,  conditioned  that  tirfaereiM 

'  Is  *^*     A-r  5'«/M  was  cotnmitted  to  the  Seijeaht  kt  anni  by  the 

I  w.  3i^.  •,  Houfe  of  Cotnmons,  if  the  faid  SihiH  ftiaH  be  t  tfoe  prfc- 

fcner,  and  pay  all  fees  due,  tfr.  that  then,  Wr.     The  de* 

ftudant  pleads  the  ftattite  of  2$  H.  6.    The  plaintiff  dc- 

fliiirs. 

JWy/  for  the  plairitiff.  A  fcrjcatit  at  arnis  is  not  is^ithfa 
that  ftatote,  for  it  begins  with  keepers  df  g^ols,  aitd  a  fcr- 
jeant  at  arms  rs  above  fuch  a  one,  accondin|r  to  the  rule 
given  1  O.  46.  aitd  the  office  of  fetjeanft  at  arms  it  pro- 
perly to  attend  the  houfe,  and  not  to  be  a  keeper  of  pri- 
fofieW.  It  is  true,  that  Cro.  Slit:  66.  6racebrtigeh  cafe 
if.  That  the  M*irffial  of  the  King's  Bench  is  without  qurf- 
tioti  %ithm  that  ilatoie.     Serjeaiit  at  arn^s  within  the 

marches 
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nurcbcs  of  Wales  is  out  of  this  ftatote.    Cra.  Car.  309. 
JAu  vtxfat  Watford, 

Levin  ix  the  defendant  This  obligiUian.,is  voii  by 
23  H.  6.  for  it  is  within  the  words  of  the  Salute,  which 
are  keepers  of  prifons,  <or  other  the  officers  aforefaid.  Cra, 
JE&z.  108.  Truffel  vtxf\i%  Aft^n,  And  as  to  the  objedion' 
that  a  ferjeant  at  arms  is  above  a  (herifTy  I  deny  it,  and  here 
this  ftatute  ought  to  be  taken  according  to  equity,  as  fome- 
tiiDca  penal  ftatatvs  are,  7r/ii.  9  H.  6.  19.  pU  1 3.  Debt  by 
the  mayor  of  the  ftaple,  Pkwi  35.  Debt  agsinfi  the  keeper 
ei  Ludgaief  Dyer  321.  Debt  again  ft  the  mar/hal.  a^^t 
This  condition  is  void  at  the  comoion  law.  iji^  It  reftrainf 
tnAt  and  livelihood,  7,  H.  5.  $.  and  Owen  I43.  2dtf, 
Thtt  he  (hall  pay  all  fetsdut,  (Jc.  until  hefliati  bedtfcharged 
by  the  Hoofe  of  Commons,  which  may  never  be,  becaufe 
they  may  be  diflblved,  iJc.  ^^ly.  It  is  an  obligation  to  pay 
fees  before  they  anedne,  which  is  extortion.  Co,  a  Jnft. 
dio;  Hui*  Rep.  52.    Et  adjmtmatvr. 

DftVk*  Virps  J0M6, 

Fy%  wdfdl  of  a  Broker,  fpeaking  of  his  profeflion,  Hk  Wordt* 
i$  a  eheating  kmtoe,  ke  hath  chedted  me  with  traf$  mmoy., '  ^^'  3^ 
AAtrverdiA  iWi^^r^M  moved  fn  arreft  of  judgment,  and 
oltvd  HM.  tj.  GitUng  verfBS  Redfeanf%  cafe ;  bat  refolved 
by  the  court,  Tbit  to  call  a  tradefman  a  cheat,  an  adioh 
win  lie  if  he  fpeaks  of  his  profeffion ;  bat  to  Tpeak  if  gene- 
imlly  it  will  Hot ;  and  adjudged  for  the  plaintiff. 

•  litdefooy  ^erfus  Wtight,     Error^  MarfiaJfea.   ^'P.e^. 

ACTION    iipoq  the  cafe  for  words    (viz.)  Tou  are  jimfdiaion. 
a  whore f  &c.  per  ^uod  (be  hath  loft  her  marrHge,  and  *  ^°^-  ^^- 
ver%S  for  the  plaintiff  and  judgment  j  and  now  fcrjcani  \x^^e^ 
i/L^fTuard  aiEgns  for  error.  That  it  doth  not  appear  that  the  1  |Sid.  8$,  9^. 
caufe  of  a3ion.  (viz^*)  That  the  /g/J  o/"  ntairriogc  was  with-*  *  **^'  3*^ 
in  the  jurifdidion  of  the  court,  and  tde  other  word^  are 
not  afiionable,  and  for  this  caufe  jud^meiit  was  reverf^. 
1^'tde  Cr9*  Car.  ^^q^  Irehfid  verfus  BJaclwiJ,  contra^ 


Tenxu 
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Sir  Robert  Jofier^  Chief  Juftice. 

Sir  John  Mallet,  1 

Sir  Thomas  Twifien^       Muftices. 

Sir  fFadbam  IVyndbam^  J 


Memorandum^  The  lad  vacation  John  Hem  Secondary  died» 
and  Thma4  Jekel  of  Effex  fuccecded  bim. 


DiToMiti 

aiiaiioe« 


♦  P.  65. 


Palmer  verftts  Richard. 

REPLEVIN.  The  defendant  makes  connfance  to  J. 
That  one  lUght  was  feifed  in  fee  of  the  place  in 
which,  fje.  and  granted  ft  rent-charge  to  if.  and  fo  nuakes 
conufance  for  ten  years  rent.  The  plaintiff  replies  in  bar, 
that  Knigit  was  not  feifed  in  fee,  and  the  defendant  demurs. 
And  ferjeant  tVsld  nK>ved  for  the  plaintiff  to  amend  his 
plea,  becaufe  it  doth  not  appear  by  the  whole  record  that 
Knigit  is  dead ;  and  then,  though  Km'ght  be  not  feifed  in 
.  fee»  yet  it  he  be  alive  the  grant  (hall  be  good  during  Us 
life. 

Twifden*  If  IMgii  were  alive  at  the  time  of  the  diftrefs, 
the  defendant  ought  to  juftify ;  for  if  tenant  for  life  grant 
a  rent,  if  the  grantee  difiratn,  and  after  tenant  for  life  dies* 
he  ought  not  to  make  avowry  nor  conufance,  but  to  juftify, 
becaufe  the  taking  was  lawful.  In  this  cafe  the  record 
being  entered,  Read  for  the  plaintiff  came  too  late  to  have 
it  amended ;  but  then  fFUd  moved  to  have  leave  to  dilcon* 
tinue,  and  it  was  granted. 

Eliot  verfus  Blake. 


Coremuit       TN  covemuit.   The  plaintiff  declares  upon  an  indenture 

I  K^'  ^]u  ***'^  '  ^^*   ^^Sl'  'thereby  the  defendant  covenants, 

J^tff  *  that  he  one  7 .  fV.  would  deliver  to  the  plaintiff  fo  many 

maunds  of  falt-peter  at  fucb  a  rate  before  the  aotk'  of 

Offobtr 


Term.  WL  14  &  15  Car.  2.  B.  R. 

OttJfer  en&iingf  the  plaintiff  paying  10  much  a  maund,  and 
to  the  pcriforaiance  thereof  the  defendant  binds  himfelf  in 
500A  The  defendant  demands  Oyer  of  the  deed*  and  by 
the  fame  it  appears,  that  between  the  fame  covenant  and 
the  obligation,  there  is  a  provifo.  That  if  the  defendant 
Ihould  between  that  and  the  faid  20th  of  OSober  be  dtfa- 
Ued  by  the  fea,  iic,  to  deliver  the  faid  falt-peter,  then  the 
deed  ihould  be  void.  The  defendant  pleads.  That  he  with- 
in the  lime  atorefaid  had  prepared  one  thoufand  maunds  of 
fait- peter,  and  that  the  boat  wherein  it  was  put  was  cad 
away,  and  fo  he  was  difabled.  The  plaintiff  replies,  that 
the  defendant  had  fufficient  falt-peter  over  and  above  what 
was  cad  away;  and  iflue  thereupon,  and  found  for  the 
plaintiff,  and  damages  300/.  And  AUen  for  the  defendant 
moved  in  arreft  of  judgment.  That  there  is  a  variance  be- 
tween the  deed  and  the  declaration,  for  in  the  declaration 
the  provifo  is  omitted* 

Jones  for  the  plaintiff,  ijl.  The  aSion  is  brought  upon 
the  covenant,  and  not  upon  the  penalty,  and  the  reciting  of 
the  penalty  is  but  furplufage.  ^dly^  The  declaration  is  fuf- 
ficieot  without  recital  of  the  provifo,  according  to  UgAtreiPi 
cafe,  and  the  defendant  ought  to  plead  the  provifo ;  and  of 
this  opinion  was  the  whole  court ;  and  judgment  was  there- 
upon given  for  the  plaintiff. 

The  King  vcr/us  Giflifcn 

TH  £  churchwardens  and  overfeers  of  a  parifli  in  the  Apprentice. 
county  of  Derby  place  a  child,  which  was  the  baftard  I„^caC^be- 
chtld  of  one  Mary  Newton  with  the  defendant,  according  tween  the  pa- 
to  the  ftatute  of  43  Eliz,  c.  2.  and  do  appoint  the  defen-  rift  of  Hmm 
dant  to  receive  the  faid  child ;  the  defendant  appeals  to  the  J,,^  ^^^ 
feflions,  and  there  the  juftices  make  an  order,  that  the  de-  b.  R.*  The* 
fendant  (halt  take  the  faid  child  as  his  apprentice ;  and  now  ^^^^*' 
the  defendant  brought  his  Certhrari  and  removed  the  faid  Defendant  was 
order  into  this  court.  compellable  to 

•  Alien  moved  to  quafti  the  faid  order ;  and  fome  ex-  •  p.  gg, 
ceptions  he  took  to  the  form  of  it,  (vi%,)  i/7,  It  doth  not  ^^^  ^  ^.p- 
appear  that  this  child  was  a  poor  child,     ^dly^  Nor  in  prentke^bj 
what  trade  he  fliall  be  an  apprentice.     But  to  thefe  excep-  ^^^jj  chicf^*^ 
tions  the  court  anfwered ;  i)?.  That  it  fliall  come  on  the  joft^celkid. 

That  if  by  aaf 
means  he  covld,  heM  conftnie  the  flat,  to  compel  the  party,  becanfe  it  was  foadvaatageoat 
a  thing  to  die  comihon-weaUh.  Bnt  the  bofinefs  was  referred  to  the  juftices  ofaifife,«ho  or- 
dered that  Stttri  ftonld  take  an  apprentice,  and  for  difobeying  this  order,  an  attachment 
fatgraoted. 

other 
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«tlrar  pftrt  that  (be  is  not  ft  cbifd  wtfUti-  the  lhitute<  Antt 
^(^/f,  Huftttndry  is  intended  by  thart  ftattife,  atul  (U  ttM  be 
cenAfueil  to  be  meant  in  the  order  until  the  contrary  io 
appear.  But  the  mafti  queftion  upon  the  order  was,  Wh<tf- 
tber  che<]efendant  wtihin  this  flatute  may- be  compeHed  to 
fake  an*  apprentice.  And  f^Ben  moved  that  he  c6\M  not. 
lif.  By  this  ftatute  the  churx:hwardens  and  ovcrfeers  may 
bind  Out  fuch  an  apprentice  as  well  out  of  the  parifh  as 
within  ir^  and  then  it  Aiaii  be  inconvenient  that  ftrangers 
Aall  be  compelled  in  this  cafe.  2i^,  The  Words  of  the 
9&  are,  Tiat  it  Jhali  h  binding  to  'the  apprentke^  as  if  ie  fir 
fhe  had  beet^  bound  fhemfehis  by  indentuf^e\  fo  that  the  intent 
of  the  z&  was.  That  the  apprentice  chiefly  ihould  be  botmd, 
aifd  not  be  chargeable  again  to  the  pariih,  and  ndt  the  party 
who  may  be  but  tenant  at  will.-  ^Sy^  This  adf  extencb 
<>ver  alt  England  into  corporations,  London^  bfc,  '  And  if 
any  one  (hail  be  compelled  to  take  an  apprentice,  an  alder- 
man or  any  other  perfon  of  quality  may  be  chargied  to  take 
ftich  an  apprentice.  - 

Bi^Iand  cvntra*  That  it  hath  been  the  received  Opinion 
fo^among(t  the  judges 'from  time  to  time.  And  at  length 
per  Po/teTf  Mallet  and  FTyndham-  the  order  is  good ;  but 
fivlfden  contra.  And  IVyndham  faid  the  judges  of  Serjeortti 
Inn  in  Chancery-lane  were  divided  in  this  cafe.  AndTtvif" 
den  faid  that  the  judges  in  Fleet- fir eet  were  of  his  opinion  ; 
and  thereupon  it  was  ordered,  that  the  ordar  (hould  be  con- 
firmed ;  and  that  the  law  might  come  in  debate,  an  infor- 
matioil  (houM  be  exhibited:  agaii^ft  the  defendant  foroDt 
forformii)^  thereof. 

Braham  verfus  Alpmal,  C.  B,  Error. 

Vtte«  YI^  debt  upon  an  obligation,  conditioned  to  pay  money  st 

X  the  houfe  of  Ofie  Tarrow  in  Weodftrtet  magna^  Lmd^n* 

/-     The  defendant  pleads,  that  he  paid  the  money  at  the  faid 

houfo  in  Woodfir^et-^  but  names  no  pari(b,  and  upon  that  a 

Finirt  fac.  iffiies  to  the  pari(h  of  St.  Michael  WitodftiTiei^ 

and  fottnd  for  the  plaintiff,  and  judgment ;  and  the  defeo* 

dant  brings  a  writ  of  errdr,  and  after  the  record  oertlfiedy 

f  p.  (7^     *  allcdgos  diminufioa  in  the  f^emre  fitc,  and  upcm  the  retuna 

'*     thereof  it  appears  to  be  as  before,  and  the  now  plaintiff  af- 

fig;ns  this  fbr  error,  for  that  the  patifh  of  St.  mtfmd\t  not 

named  in  any  part  of  the  record. 

Twifden.     The  words  of  the  ftatute  of  ai  Jac^  ctfi  15. 
are  by  reafon  the  vifne  is  foed  out  of  more  places  or  of 

fewer 
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fow^r  pisices  tbap  it  ought  to  be,  fo  a$  oive  place  be  right 
namedj  are  to  be  intended  when  fame  of  tbe  places  are 
named  in  the  record :  And  therefore  if  an  a£tion  is  laid  in 
X>.  and  a  Venire  fac.  iflues  de  Carpore  Cgmitatus  \  there  al- 
though the  Venire  fac.  ba  awarded  to  more  places,  yet  it  is 
not  good^  becaufe  the  body  of  .the  county  was  not  named 
before  in  the  record ;  afid  it  was  adjourned :  But  after- 
wards it  was  ruled  good  being  after  verdid,  becaufe  tc  (hall 
be  intended  St.  Michael  is  in  Greaf  Woadftreet ;  and  judg- 
ment was  affirmed. 

The  King  vfirfui  Hardy* 

rIDICTMENT  of  a  forcible  entry,  for  entering  into  a  indiAmeot. 
copyhold,  and  that  the  defendant  ejecit  ii  diffetfmt  the  ^b.^,^ ^* 
parly  :  And  Powis  moved  to  quaih  it,  becaufe  it  ought  not 
to  be  Jijfeijbat  upon  ai  Jof.  cap.  1$.  and  fo  is  Coke  4  Inft. 
176.  in  the  margent ;  and  for  this,  caufe  tbe  indldcDcot 
was  qualbed. 

Stonehoulc  verfus  BodviL 

THE  plaintiff  declares,  upon  an  Indibjtatus  t^umpfti  for  Mksoffi^ 
pbyfick,  wares  and  commodities  provided  and  deli-  "Di«*^A*tt 
Tered  for  the  daughter  of  the  defendant  at  his  rcqueft  \  *^kS*  43>t- 
a&er  Hm.  affump/itf  and  ver4i3  for  the  plaintiff,  It^illiamt 
ftipved  in  arreft  of  judgment,  beqaufe  it  is  a  collateral  pro* 
mife^  and  fo.no  debt,  and  qonfequently  (he  plaintiff, ought  , 
to  have  declared  fpecially :  But  the  whole  court  refolved 
it  well  enough*    For  that,  ifi,  It  is  for  wares  provided  an4 
delivered  (fot^J.  not  (to J  the  daughter  of  the  deS^cJant,  and 
(b  after  a  verdi^  it  (hall  be  intended  delivered  to  the  defen* 
4aQt  for  tbe  daughter,    zdjy.  An  aiSion  of  debt  will  lie  for 
this;  a$  if  the  father  defire  one  ta  find  phyfick  for  his 
^augbterj  debt  lies  againftthc   father,  and  fo  ladabitatta 
affim^t,'%  aind  judgment  was  given  for  the  platqtiff^ 

^  Sh"  Edward  Bathurft  verfus  Cox.    Mich.  14  Car;  2.  #  p^  gg. 

Rot  785. 

DEBT  for  40/.  impofed  as  a  fine  upon  the  defendant  Contempt. 
at  a  court  leet  of  the  plaintiff's,  for  a  contempt »  Daov.  Ah. 
there  committed ;  the  contempt  was.  That  he  put  on  his  hat  *'kX45i, 
in  tha  eoutip  and  upon  the  fteward's  admoniAiipg  him  of4$s.  ' 

fuch 
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fuch  his  doing,  he  anfwered,  I  domt  vake  wiai  you  cm  do* 
And  ^judged  for  the  plaintiflF. 

Vcmon  verfus  Alfop. 

C6n<]itioo.       'HnHE  plaintiflF  declares  upon  a  bond  of  14/.     The  de<< 

iDuv.  Abr.     X    fendant  demands  Oyer  of  the  condition^    which  is, 

lutl  n^      That  if  the  defendant  pay  a/,  a  week  till  14/.  be  paid,  and 

t  Sid.  to$.      Upon  default  of  payment  the  obligation  ihall  be  void-     The 

I  Keb.  35d,     defendant  pleads,  That  the  i  ^th  of  OAober  fuch  a  year  he 

415*  4S"-        made  default  of  payment ;  judgment  J!  affio.     The  fiain* 

tiff  demurs,    and  adjudged  for  the  plaintiff,   becaufi^  the 

condition  is  fenfelefs,  and  then  the  obligatioo  it  in  force 

and  (ingle. 

If  H>  be  coi^vt£bed  upon  verdid  upon  an  information  or 
indidment,  his  fine  ought  to  be  fet  in  open  court,  and  not 
privately  in  the  judge's  chamber. 

Dr.  Widdrington'i  Cafe. 

Mandamitt.      TXOCTOR    WidJrmpmi  having  formerly  brought  hl^ 

^^  3»-        aJ  Mandamus  to  be  reftored  to  his  fellowfhip  in  Oir(/?- 

I  8id.Vi^       Colkge  Ombridgi,  and  upon  that  the  mailer.  Dr.  CudwortS, 

I  lUb.  ft,  so,   iind  the  fellows  made  a  return  which  feemed  to  the  court 

Ml  ^50^*      fuflScient,  and  thereupon  he  could  not  obtain  a  writ  of  refti- 

*Ut  4SS-        tutioh ;   but  he  finding  that  the  return  was  very  fiilfe, 

•    brought  his  adion  upon  the  cafe,  and  thereupon  a  reference 

was  procured  to  certain  commifllioners,  (viz.)  The  bifiiofi 

of  l/mdotiy  the  lord  chamberlain,  and  fome  of  the  judges  ^ 

and  upon  hearing  the  whole  bufinefs  Dr.  Widdnngtw  was 

cleared,  and  awarded  to  be  reftored :  And  how  he  moved 

by  ABen^  That  in  regard  the  return  was  fcandaloos,  and 

^  P,  69.      might  hereafter  tend  ^  to  his  difparagement,  and  fince  the 

other  fide  were  willing  that  all  things  before  paft  might  be 

buried  in  oblivion,  the  faid  return  mig^t  be.  taken  off  the 

file,  which  he  faid  might  be,  fince  all  parties  concerned 

were  confenting  thereunto.     But  the  court  did  foaiewhst 

doubt  of  that,  they  not  knowing  any  precedent  for  the  with- 

.  drawing  any  record  of  the  court :  but  they  made  a  nilep 

that  the  record  (hould  be  daflied  through  in  the  nature  of  e 

cancellation ;  and  with  that  dUm  was  content. 


Townftfl^t 
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T^wnfcnd'/  Cafe. 

TOWNSEND  having  fcrvcd  as  aii  apprentice  for  fcvcn  Mwdimiii. 
years,  in  Oxford^  with  a  tailor,  his  maftcr  refured  to  1  Lev.  91. 
make  him  free;  and  ferjeant  Holkway  moved  to  have  a|^^i,'^Jj 
Mandamus  to  be  direded  to  the  mayor  and  others  to  make  ^^o^  659.  * 
him  free;  and  though  at  firft  it  wsis  doubted  whether  fuch 
-a  writ  would  lie  any  more  than  for  one  who  had  feven  years 
ilodied  the  law  to  be  called  to  the  bar,  yet  it  was  at  lad 
agreed,  becaufe  it  diflFcred  from  the  cafe  ot*  the  bafrifter ;  for 
in  the  laft  cafe  there  is  no  perfon  to  whom  the  writ  (hould 
•be  direSed ;  but  here  the  mayor  and  corporation  are  to  be 
^commanded  to  do  it;  and  if  this  writ  would  not  lie,  it 
would  be  a  great  difcouragement  to  trade ;  and  a  precedent 
was  (hewn,  Pafch.   18  Car.  in  Norwich^  of  a  Mandamus 
-granted  by  Bramflme,     Fide  pojlea. 

Manfcr  'Oerfus  Shcllcyi 

^nPHE  ptaintiflF  obtained  a  judgment  in  debt,  and  rfe- Revociiion. 
^  cctved  the  money,  and  tlnade  a  letter  of  attorney  to  i  Salk.  87. 
another  that  he  might  acknowledge  fatisfaflion  ^  and  aftcr- 
•  wards,  and  before  fatisfadion  acknowledged,  Invokes  his 
warrant :  And  ABen  moved  that  the  attorney  might  pro- 
ceed, and  that  the  court  might  fave  him  harmlefs;  and 
the  court  gave  rule,  that  no  proceeding' (hdiild  be  upon  the 
judgment  without  motion  firft  made  in  ct>urt  for  it.  Vide 
Latch  foI.Z. 

♦  Wyrinfe  ^erJUs  JLioyd.  #  ^  -^ , 

nPHE  dilatory  pleas  being  now  over-ruled,  the  pl^intifF  ^^^^ 
-^    in  the  writ  of  error  afligned  errors,  which  were  now  Antea  id,  $$. 
argued.  ^"^^  v^. 

finch  foltcitor  general  for  the  plaintifF.     Here  is  a  reco-  j^Dtn^.  Abr- 
very  againft  the  vouchee,  who  appears  by  attorney,  and  49*  p-  i- 
there  is  no  warrant  of  attorney ;  And  ijl.  All  recoveries  J  ^^  7*» 
arc  erroneous  if  the  party  does  not  appear  either  in  perfon  l^Keb.^sji, 
or  by  attorney,  v>d  here  is  no  good  warrant,  becaufe  the  388.459,7  «7f 
commiffion  to  take  a  warrant  of  attorney  iflucs  before  the  J^Jy^^l''^ 
fummons  ad  Warrantizandum^  which  is,  i/?.  Contrary  to 
the  tiature  of  a  warrant  of  attorney  to  be  given  before  plea 
pleaded ;  and  a  general  warrant  of  attorney  is  not  good. 
^^9  It  is  contrary  to  the  word»  of  the  commii&on,  which 

F  fays. 


hj9,  that  a  writ  of  fummoDs  now  "dependetb.  Ou  3^» 
fih  1 1 .     Arundel  verfys  Ahmdeh  ^ 

2.  The  captioti  or  the  warrant  of  attorney  i»  naught, 
becaufe  before  the  commiflton..  '  3.  Thitf  fludl  not  ^  (ap- 
plied by  an  intendment,  that  there  was  another  Jedifoiiy 
and  that  this  cannot  be  right,  becaufe,  i.  The  writ  oF 
error  commands  to  fend  up  the  record  cum  omnibus  ga  ion* 
giniiHus, 

2.  'Tis  a  Dedimus  between  the  fanoe  parties* 

ObJ6&.  Cro,  Eliz.  Joinfw  and  Paw^s  cafe  was  objeded. 

Atfw,  There  is  nothing  there  could  faMify  that  irttend* 
ment ;  but  here  are  ftrong  prefumptions  to  the  contrary  \ 
to  is  Cro.  Joe,  392*  Herbert  and  Binioffs  cafe. 

WilUamr  edntra.  Here  is  a  good  record  in  a  comraon 
recovery,  and  the  errors  alledged  are  only  in  the  way,  and* 
l^roceedings  thereunto,  r.  Thefe  errors  are  repugnant  to 
Ihe  record*  of  the  recovery  it  fdf,  and  not  affi^nable,  no 
inore  than  that  there  was  no  fuch  pesfon  as  ihe  judge  be^ 
i)rc  whom  the  recovery  wai  had.  Mich.  38  and  j^l^STz: 
Cro^  EHz.  531.  ^(?i<r^'s  cafe.  ^eih»  33.  Jtrmiel  verfu» 
Arundel.  Theh  a^  to  the  errors  therofelves,  here  are  all  the 
iieceflary  parts  of  .a  j.ecovery.  As  to  ^he  £rft»  ,of  ,a  P%M^ 
ims  being  before  the  warant  of  attorney,  thefe  things  4ire 
to  be  CQnfidered.  i.  The  nature  oiApedimi,  that  it  is 
j(K>t  any  part  of  the  jrecovery.  2.  Admit  it  to  be  a  .{ytrt, 
^et  it  is  .no  fubAantiai  .part,  and  (b  helped  by  the  flfUUUe. 
3.  The  common  '^prajaice.  ^.  The  jt^jgiiieiits  \n  ,%i^c 
cafes.  5.  The  cQur.fe  in  Nortt-fyales.  l5.  The  jwarr^Qt 
P.  7 1.  ^^^^  "P^"  ^^^  ^^''  ^^  *  ^^  the  fir  ft  ^  At  comnoon  layir  a 
*  '  *  fine  or  recovery  could  not  have  been  levied  by  ,DedimH^9 
for  the  flatute  of  Carlifte  1 5  £.  2.  gave  firS  the  Dedimus  ; 
but  that  ftatute  is  .only  diredory,  anS.at  the  difcretion  of 
thfc  coibrt,  and  5  Co.  38.  a.  Tey*i  cafe,  and  40.  Dirmer^s 
cafe,  where  the  parts  of  a  fine  are  reckoned  up,  a  Dedi^pusf 
Poteftotem  is  no  part  thereof;  and  this  objedion  had  fapen 
pertinent  to  have  ftopped  the  judgnrient,  but  ilow  faikutn 
^aletf  as  Tefs  cafe  was.  As  to  jhf  feeond,  It  13  helped  by 
the  ftatute'of  27  Eliz,  cap,  9.  as  a  Fem're  fac.  wanting,  or 
as  Norrii'^a  cafe  cited  in  Gage's  cafe,  5  Co,  45.  b.  As  to  the 
ihirdf  It  is  the  conftant  praftice.  As  to  the  fourth,  Reco- 
■yeries  have  always  been  conftrucd  favourably  for  the  up- 
liolding  of  them,  and  therefore  a  common  recovery  may  be 
bf  an  advowfon,  5  Co.  40.  Dormer^s  cafe;  >ipd  yet  a  writ 
of  entry  will  not  lie  thereof,  4  E.  3.  162.  So  it  (hall  bipd 
an  infant^,  Cro.  Car.  224.  Newport^s  cafe,  and  variance  in  a 
fifie  hurts  Aot,  Cro,  Joe.  77.  Earl  of  Bedford's  cafe*    And 

*    *a  like 
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8  like  error  in  a  fine  alledged,  and  allowed  well  enough, 
Cro,  E/iz.  275,  Argenton  and  Wejtover.  As  to  the  fifths  It 
is  tke  cooftapt  courfe  in  Iforth^Watu  to  tal;^  fioe;  before 
Dedimus.  As  to  the  ftxthy  Here  is  a  good  warrant  upon 
the  record. 

Twifdem,  Jufiice.  There  is  a  great  difference  between  a 
fine  and  a  recovery ;  for  a  Deditnus  Poteftalem  is  not  part  oJF 
a  fine,  but  a  warrant  of  attorney  is  part  of  the  recovery  ; 
and  it  was  adjourned.     Poft. 

William  Baily  verfus  Thomas  Birtles  and  Katherine 
Ux.  ejus.  Executrix  of  I^ichard  Baily. 

IN  an  adion  upon  the  cafe,  the  plaintiff  declares.  That  Cafe. 
he  the  26th  of  O/?.  12  Car.  %.  was  poffeffed  of  a  cow  '  ^^^^  *73> 
of  the  value  of  4/.  10/.  and  being  fo  poffeffed  23  Nov,  in  ^^^* 
the  twelfth  year  he  did  deliver  the  faid  cow  to  the  faid 
Richard  in  his  lifetime,  to  keep  the   fame  in  his  pafture 
fafely  for  the  ufe  of  the  faid  PHUiam,  to  the  faid  fVtBiam  to 
be  redelivered  when  Richard  (hould  be  requefted ;  which 
cow  the  faid  Richard  afterwards,  (viz,)  the  faid  7,^d  of 
November  did  fell  and  deliver  to  one  JVilUam  Wodard  for 
4/.  3/.  4<^.  and  the  faid  monies  did  convert  and  difpofe  to  his 
own  ofe ;  and  that  the  faid  Richard  in  his  life-time,  nor  the 
defendant  after  his  death  dum  fila^  nor  the  defendants  after 
marriage  did  not   pay  the  •  4/.   3/.  41/.     The  defendants  «  p^  ^2. 
plead  that  their  ted ator  was  not  guihy;  the  jury  find  him  .       '  ^  * 
guilty  ad  damnum  4/.  3/.  4^.  and  53/.  4  J.  for  cods  ;  and  in 
arreft  of  judgment  it  was  moved  ^  Bigfandf  becaufe  this 
is  a  tort  for  which  the  executor  is  not  liable  to  anfwer,  but 
moritur  cum  perjina. 

Rsr^mtrnd  for  the  plaintiff.  .  I  agree:  that  things  which  itn-  \ 

ply  a  wrong  in  themfelves,  as  aHio  perfonalis  moritur  cumpeT' 
fma^  as  the  wrongful  taking  of  the  profits  of  the  land,  Crv. 
££2.  206.  700/fy  verfus  JVyndham  :  fo  of  an  efcape  or  any 
robfeafancc :  but  for  non-feafance  the  executors  (hall  be 
chargeable ;.  as  for  not  payment  of  money  levied  upon  a  Fieri 
facias f  as  Cro.  Car,  539.  Oickenfon  verfus  Gilford,  this  very  suit  in  theEc- 
diStresce  agreed;  for  non-fcafance  Aiali  never  bt  vii:f  ar*  clefiaftical 

mis,  nor  conirapaeem,  9  Co.  50.  *.  Count  de  Salop*s  cafe;  lor  f^^l^JS^}^ 
. .  ^  ^ .       1*  •   yt    1  T<   >/  r      •*>  executor, 

this  reafoD  ao  aaion  lies  againft  the  executor  upon  a  £•  6.  for  for  tithes  ooc 
tiibes:  So  this  term,  ante^foL  57.  Hole  againft  the  ezecu-  paid  by  Uic 
tors  of  Bnu^ird  for  fifths  due  to  die  widow  of  a  fequeftered  ||i|{^''^i^ 
perfoD.     But  notwithftandii^  this  the  court  faid  it  was  a  48.  p. 
tort,  and  that  the  executor  oiight  not  to  be  charged  with  it.  S^^^^f^V 
Mes  vide  Savik  Rep.  40.  difference  prifa,  3  Leon.  241.  Sir  f^,  ^ '  ^  j 
Brim  TWi's  cafe.  F  a  Term. 


♦  p.  73.      *  Term.  Pafch*    15  Car.  a.  B.  R. 

Ntedbam  an  Attorney  of  this  court  prayed  for  the 
filing  of  a  Scire  faciaSy  which  was  fued  forth  five 
terms  ago  againft  the  bail,  and  two  Nichils  re- 
turned upon  the  fame,  and  he  had  ncgle6ted  the 
filing  of  iti  but  the  court  would  not  grant  it- 


Fitch  v^rfus  Vinor. 


Cafe  TN  an  aQlon  gpon  Ihe  cafe,  the   plaintiflF  at  the   Nijl 

Antci  38.        X  Priuj  was  nonruity'becaufe  ihe  Niji  Prius  roll  is.  That 

Rcadwr/«/     ^jjg   plaintiff  was  in  fuph   a  beneftcc  m  the  year    1662. 

^^^^'  whereas  the  pica  roll  is  1626.  and  fo  the  plaintiff  is  dcfti- 

tute  of  his  proof;  and  now   Wild  ferjeant  moved  to  fet 

afide  the  nonfuit  according  to  fVeePs  cafe,  Cr9.  Car.  203. 

and  it  was  adjourned. 

Turnor  verfus  Felgatc* 
Intr,  Trin.  1656,    Rot.  130. 

ixecBiion.  'iPHE  cafe  was  thus,  Felgate  recovered  againft  Mde^  »n«l 

3  Danv.  Ab.  -^    'fuTnor  was  his  bail ;  F^lgati  obtained  execution  asaio It 

^*si<r  *  TttT^cr,  and  his  goods  were  levied;  and  thereupon  Ttfriwr 

t  Sid.  107.  moved  the  court)  for  that  there  was  fome  mifcarriage  in  xht 

1  Lev.  9$.  proceedings  againft  him  in  obtaining  that  execution,  be* 

iy^^'V*?*     ^^^^  ^^^^  ^^*  "^  *'"'  -^^  ^^^^  °^'  againft  ilfoir,  that  the 
488I  itti       matter  might  be  referred  to  Mr.  Hern  the  fecocdary ;  and 
upon  his  examination  he  found  the  procefs  unduly  fued 
forth,  and  fo  the  ejiecurion  was  fuperfeded  againft  Turmr, 
and  a  vacate  made  of  it ;  and  then  Turnor  brings  trefpafs 
againft  Felgate  for  taking  his  goods,  and  upon  debate  upon 
a  fpecial  verdid  the  plaintiff  had  judgment,  and  recovered 
*  P.  74*      daittftgcs  for  his  goods  taken  ;  and  now'  Turnor  ♦  brings  a 
Scire  faeias  to  have  reftitution  for  his  goods  taken  upon  the 
*  aforefatd  erroneous  execution,  and  for  which  he  had  al- 

ready recovered  damages  in  an  adion  of  trefpab;  ahd 
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upon  motion  made  by  Felgate  the  Scire  facias  was  fuper- 
feded  as  being  a  very  unreafonable  thing  for  Tumor  10 
have  double  fatisfadion. 

The  King  verfus  WrighL 

INFORMATION  of  perjury   fet  forih,  that  Sir  John^tA^rj. 
Lee  brought  trei^afs  in  C  B.  for  cutting  of  trees  againft  >  ^i^- 148. 
Garward,  and  that  the  defendant  there  pleaded  Not  guilty  ; '  ^^'  ^^^' 
and  upon  the  trial  there  the  defendant  fwore  that  the  fai4 
Wittiam  Garward  ultimo  Junii  12  Car,  2.  did  cut  Hxty  trees 
of  the  value  of  So/,  ubi  revera  he  did  not  cut  fixty  trees  of 
the  value  of  80/.  and  verdid  againft  the  defendant. 

Allen  moved  in  arreft  of  judgment,  i.  In  recital  of  the 
afiion  brought  in  C.  B.  and  the  iflue  joined,  it  is  faid  that 
it  was  awarded,  S^ad  venire  faceret  hie  duodecimo  which  is 
in  fi.  R.  and  fo  the  trial  was  coram  non  Judice^  and  then  no 
perjury  can  be  committed.  Telv,  iii.  PaitC%  cafe,  3  Infi. 
166. 

,  2.  It  is  faid,  that  in  that  aflion  Jurata  ponitur  in  ref* 
feSum  coram  Domim  R^g^t  fo  an  adion  is  begun  in  C.  B, 
and  tried  in  B.  R.  and  it  is  not  after  a  verdift,  for  there  is 
no  mention  of  a  yerdid  to  be  in  th^it  adion  of  trefpafs,  ' 
and  fo  not  helped  by  any  ftatute;  and  for' this  caufe  it  was 
ilaid  until,  bfc.  But  afterwards  tho  exception^  werfs  oyer- 
ruled,  and  judgment  againft  Wright  to  ftand  on  the  pillory, 
and  be  fined  20/. 

The  EarJ  of  Stamford  verfus  Gordal. 

FOSTER  moved  that  the  defendant  might  put  in  Bail, 
good  bail  to  the  plaintiff's  adion;  for  although  the  <  ^^(^^- A^^- 
aSion  is  but  for  words,  yet  the  fame  being  fpokc  againft  f  lc^.^^j. 
an  earl,  the  court  may  compel  fpecial  bail;  and  it  wasiMod.  itf. 
granted,  tdfi^ 

Note ;  Juftice  Twifdcn  declared.  That  there  is  a  rule 
made  among  the  judges,  wherr  any  one  prays  a  Certiorari  at 
a  judge's  chamber,  to  remove  an  indidment  out  of  London 
or  Middlefcx,  he  ought  to  give  notice  of  his  deflre  to  the 
other  fide  three  days  before,  otherwife  the  Certiorari  is 
DOt  to  be  granted;  and  there  it  was  queftiox^ed  whether  an 
inmate  be.  a  nufance  at  conunon  law. 

Whitehead 
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•  P.  75.    *  Whitehead  verfus  Brown.     Error  in  the  Palace 

Courts 


Court. 

3  Danv.  Abr. 
301.  p.  10. 
I  LcT.  9tf.  • 
I  Keb.48i, 
511,  S"- 


Words. 

I  Kcb.  48$. 


P.  76. 


Coflom. 

a  Danv.  Ab.  , 

44i-  p.  4. 
I  Lev»  79. 
I  Sid.  17,13$. 
Hard.  32$. 
I  Kcb.  188, 


37^>  49^1  $05-  thereupon. 


IN  an  AJfumpfst  the  plaintiff  declares,  tfiat  the  defendsint 
was  indebted  to  the  plaintiff  within  the  jurifdidion  for 
nuriing  a  child;  and  for  error  if  "was  alledged,  that  ft  isirol 
fet  forth  that  the  nuriing  was  within  the  jurifdtdion. 

Twifden.  The  jury  within  the  particular  jufifdifiloif 
cannot  take  notice  tf  that  which  was  done  out  of  It. 

Wyndham.  There  is  a  difference  betweeff  a  debt  mfing 
upon  a  collateral  aS,  and  an  Indebitatus  Affumpftt ;  fbf  iti 
the  later  it  is  a  debt  every  where,  as  it  is  a  dury  vefted  in 
the  plaintiff. 

fojler  Chief  Juftice.  In  debt  for  money  due  upon  the 
fale  of  an  houfe,  the  plaintiff  muff  ftiew  ihtt  the  hoitfe  h 
within  the  jurifdifiion;  but  when  it  is  ifldifferent^to  >he 
court,  where  the  debt  may  arife,  it  (hail  be  prefumed  ^to 
be  within  the  jurifdi£tion  of  the  court. 

Twifden.  Particular  jurirdiaions  are  not  to  be  fijppbrt- 
ed  by  Implication  and  intendment ;  and  it  was  adjourned. 

Harvy  verfus  Martin. 

THE  plaintiff  declares,  that  he  is,  and  hath  been,  and 
was  fuch  a  day  the  mafierof  a  bark.  And  the  de- 
fendant faid  to  him.  Thou  art  a  cheating  knave  and  a  cheating 
rogue,  and  thou  haft  cheated  my  fon-in-law^  John  Bradley,  ^ 
a  cable-rope^  nMfhich  belonged  to  the  bark*  On  Not  guilty, 
and  verdia  for  the  plaintiff,  Jones  moved  in  arreft  of  judg- 
ment, becaufe  the  words  are  not  applied  to  the  pUintiflTs- 
profeffion  as  he  is  mafter  of  a  bark,  zs-HiU.  1656.  Geigh- 
Urn  verfus  Kiffen^  of  a  reeder,  Tou  cheated  Mr.  Rawley  of  a 
pannel  of  reed,  is  not  adionable.  Wyndiam  feemed  for  the 
plaintiff.  Tviifden.  I  remember  the  cafe  of  the  reedier.  £/  . 
adjournaiur. 

*  Wiicman  verfus  Cotton.    See  befere,  s9' 

ALLEN  for  the  plaintiff.  The  aS  of  i  JB-  6.  hath 
taken  away  the  cuftom  of  deviiing,  and  the  cuffom 
of  gavdkiod  is  altered  to  all  purpofes,  and  that  appears^ 
17?,  From  the  words  of  ihe  aft.  ^.  From  the  meaning 
thereof.     3.  From  the  conftrudion  that  hath  been  made 


As  to  the  frfl.  The  words  are.  That  the  lands 

ba 
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ie  ckarfy  changed^  and  h  no  wife  departible^  and  Jball  he  from 
ierweffrth  to  all  intents ,  conftru£iions  and  purpofes  'as  lands^  at 
^ht  commttn  law^  and  as  if  they  had  been  of  the  nature  of  ga- 
velkind. As  to  ike  2J9  the  meaning,  every  a£^  of  parlia* 
meat  Qugbt  to  be  interpreted  according  to  the  words^  If 
ithere  be  not  a  particuUr  reafon  to  the  contrary. 

H^r^e  H  is  olje^edj  That  the  words  fhall  only  refer  t^ 
4be  paitiUenefs. 

Jjifat,     In  xronikudion  of  an  a3  of  parliament  that  is 
fnpft  reafonable  wjiich  makes  all^  the  words  thereof  opera- 
tive.    £4  If  that  had  been  the  meaning  thereof^  there  was 
jio  reafon  why  the  words  (hould  be  fo  general,  (viz,)  to  all 
4cmiftru£iims  and  fitirpffs.     3.  The  meaning  was,  that  iheir 
-efliates  fliould  be  altogether  according  to  the  common  law;, 
tbey.  being  genriemeo,  it  being  prejudicial,  that  their  lands 
iboold  be  acco^ding^  to  the  jcudom  in  gavelkind ;  as  to  de« 
^rife  is  incoaveflient  ia  the  opinios  of  gentlemen  of  that ' 
c«witry«     And  by  the  cuftom  of  gavelkind  upon  a  Avrlt  of 
right  four  efltfers  ought  to  choofe  the  gfand^  aflize,  and  not 
the  knigbts.     And  the  grand  aflize  ought  to  conCd  of  ga- 
velkind men.     Jls  to  tM  34,  The  conftrudion  and  confe- 
x|ueiice  of  law  upon  this  ad^  t.  The  cuAom  of  devifing  is 
jof  the  fame  nature  of  being  endowed  of  the  moiety,  of 
brfng^'tcnatir  hy  the  curteiiy  without  iflufe',  and  other  cuf- 
jtOiYis.    Ntiw^codfidei^'tbe  form)  of  pleading-  thefe  cuftbms. 
Th^  bcfok'of  cuftorttfof\gWrf,  Vet.  Magnd  Charta  x^j'.i. 
begins  thus :  Thefi  atb  the  cuftom  which  the  men  of  Rent  ^ 
rJailn^ iH  fhilf  gltvelklnd'  temife.     So  that  gavelkind  is*  the  ' 
fCfothef  cuftom,  PafcH'.  ^  E.  i.C.  B.  Rot.  2.  Mtargeria^t/ir  > 
/uit  Ujcdr  Johatfiris   Daggenhani  petit   medittatem  of  fuch  • 
land.     The  defendant  pleads,  ^od  mulier  amittet  dotem  fif 
Uc,     The  plaintiff  repHe*,  ^od  bene  if  verum  efi  que  la 
eft  tiel  cuftom,  tines  el  ne  unque  fuit  covert  fecundum  legem 
de  gnetdndi    Tiir  dcfimdant  rejoias;   ^iodfortuMa  efi. 
The  jury*  finds  thatr^t  is  not  neceflary  by  fuch  cuftom,  *  and  •  p^  ^^^ 
tkttt  the  iaWof  gavlslkind  ceafes  when  gavelkind  ceafes.    2.  ^      '       * 
Thtfrcnflonrt  ate  taken  notice  of  to  be  incident  to  gavelkind, 
au«^l!faereiieed9ii«  pfefcriptioD  for  them,  but  only  in  gavel- 
ItM,.  Piiai*  Aid  114^  IX9«   Rafial,  Dower  in  Demand  6. 
Thete,  far  rfaeliislc^  of  dower  in  gavelkind,  the  cullom  is 
<»nly  laid  in  gaveikind;  hit  it  is  other  of  dowjer  of  a  moiety 
in  tctty,  for  there  the  cuftom  is  more  particularly  alledged. 
IUd.pL  7.  in  Norwich.  So  in  Procefs  1,^2.  and  Voucher  10. 
Objt/i.  To  be  indowed  of  a  moiety  is  not  incident  to  ga- 
velkind ;  for  in  North-Wales ^  where  is  gavelkind  land^  the 
feme  is  not  dowable  of  a  moiety. 
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•  Anfm).  There  it  is  otberwife. 

ObjeH,  It  ought  to  be  otherwJfe  j^llcdged. 

4nfw.  The  gavelkind  is  thus  pfeadcd,  and  fo  ^re  the 
cafes  put  upon  it ;  and  the  cafe  5  £.  4.  g.  *.  pL  23.  is  mif- 
taken ;  for  where  it  is  Taid  there,  TkiO'  they  wgftt  to  pre^ 
fcribe^  it  fcould  be,  That  they  ought  not  to  prefcrihe^  for 
plherwifc  it  is  not  fenfe  ;  ^od  curia  coficef^t. 

Wild  TerjeaQt  for  the  defendant.  Where  an  aA  is  da- 
bious  we  ought  to  confider,  what  was.  th^  mifichief  whicb 
it  intended  to  prevent.  Now  the  injfcfaief  hefe  was  the 
^iyifion  of  famities.     i  /«/?.  140.  h, 

Wyndham  jufticc.  If  it  had  been  the  iment  of  the  par- 
fiament  to  take  away  all  gavelkind  Quftoms,  they  would 
have  mentioned  more  than  only  the  partiUenefs. 

Twifden  accordant ^  and  he  denied  the  opmior)  of  Lambert^ 
^  That  if  the  king  purchafe  gavelkind  landi  that  it  Jball  go  to  alt 

Us  font ;  for  Lambert  had  it  out  of  Plowden  247.  a.  from 
Southcote*s  opinion  ;  and  he  from  ^^H.  6.  28.  a. 

Mallet  and  Fofler  of  the  fame  opinipD.  And  judbpnent 
was  given  for  the  defendant. 

Nurfc  verfus  Bartis. 

^^^*  TTHE  plaintiff  declares,  that  the  defendant  in,  confidenir 
-*-  tion  of  10/.  prprnifed  to  let  him  enjpy  certain  irom 
r^Ms  for  fix  months  ;  and  it  appeared  that  the  iron  mil|& 
w^e  worth  but  20/.  per  annumt  and  yet  damages  were  gi- 
ven fo  500/.  by  reafon  of  the  lofs  of  flock  laid  in;  mi  per- 
Curiam  the  jury  may  well  find  fuch  damages,  for  they  arc^ 
not  bbt^  to  give  only  the  i  o/.  but  alfo  all  the  fpecial  damages.^ 

*  P.  yg.  *  Par  verfus  Evans. 

Court.  A     PROHIBITION  was  prayed  to  the  court  of  admi* 

'  J^**»-  4«5,  j[\  rally,  for  that  the  plaintiff  here  did  fuc  upon  a  re- 
54*!  5sa.'  <^^gni3!;ancc  there,  taken  by  way  of  fiipulation^  by  one  that 
was  but  furety'in  the  nature  of.  bail ;  and  that  court  not 
being  a  couK  of  record,  they  cannot  take  any  reoognizance^' 
Noy  ^4.  But  aftei-  loog  debate  refolved,  in  favour  of  trade, 
fuch  a  ftipulation  is  good,  and  fliail  bind  the  fureties.  Fid^ 
Codbolt  260.  Greenway  wrfus  Barhtr,  pi,  359.. 


Term. 
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Sir  Robert  Hide  Chief  Jufticc. 

Sir  Thomas  Twifden^     "j 

Sir  Wadbam  JVyndbam^  [  Jufticcs. 

Sir  John  Keeling,  J 

Mtmorandttmj  This  laft  vacation  Sir  Robert  Fojicr 
Chief  Jufticc  of  this  court  died,  and  the  firft  day 
of  this  term  Sir  Robert,  Hide  was  fworn  Chief 
Jufticc. 


Murch  verfus  Lands. 


AT  a  trial  at  the  Nijs  Prius  the  plaintiff  changed  the  Trial. 
Vifiire  fac.  and  panels  and  had  a  jury  which  the  i  Keb.  s^t^ 
defendant  knew  not  of ,  and  he  moved  by  Jones  for  a  new  ^^^' 
trial.    And  Twifden  juftice  upon  that  cited  a  cafe  upon  a 
trial  at  Effix  aflifes,  in  which  the  jury  was  changed.    And 
refolved  by  all  the  clerks  of  that  court  in  the  time  of  Ho/Jen 
fec(Midary»  that  the  defendant  cannot  be  aided,  if  the  firft 
Vemre  fac.  was  not  filed,  becaufe  the  defendant  may  have 
Tefort  to  the  (heriff  and  have  view  of  the  panel  to  be  pre- 
^pared  for  his  challenges.     But  if  the  firft  Ventre  fac.  was 
liledy  then  the  defendant  (hall  have  a  new  trial;  and  after 
this  the  defendant  took  care  to  file  the  Venire  facias :  And 
upon  this  cafe  put  by  Twifden  the  court  inclined  againft  a 
new  trial ;  bat  it  was  adjoureed  to  inquire  of  the  clerks  for 
the  courfe  in  this  court. 

♦  Kitchin  and  Knight  verfus  Buckley.  *  P  80 

Intr.  Trin.  15  Car.  2.  B.  R.    Rot.  1256. 


THE  cafe  was.  That  two  tenants  in  common  bring  co-  Covenant, 
venant  againft  Icffee.  for  years  for  not  repairing  the  \^^l[  \ 

Lev.   I  ©s 
Sid.  157.     1  Keb.  $5$,  $7%.    Vide  Bcadl.  89.    Kel.  114- 


Two  tenants 
in  commoa 
may  join  id  an 
a£ti«i  vpofk- 
the  cafe  for 
obilrudtng  a 
water-courfe, 
Noy  135. 
Stone  verfit 
Brorick. 


P-  81. 
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thing  (femiftd,  and  whether  they'otSfM  ta  fever  dr  join 
Vf2s  tlie  queftion  after  verl^d  ror  the  plainttfT;  atid  the 
court  inclined  they  ought  to  join,  becaufe  it  was  a  perfbnal 
aSion  ;  hut  it  was  obje^«dy  that  it  favouredrof  fhe  realty. 
And  where  LittteUti  fp^ks  <5f  a^Toils  perfonal,  i€  is  to  be 
intended  that  the  adion*  is  groundedb  upon  the  ebUtraS  or 
pofleflTion  of  the  piaintiilFs  ^  and  it  was  adjpurDed. 

Afterwards  jfones  ar^ed  for  the  plaintiff,  and  eJtcd  Lii* 
tkton^  SeSI,  311,312.  In  all  a^Sions  reaf  tenaots  in  coon*  ^ 
mon  (hall  not  join ;  but  in  perfonai,  where  damages  only 
ought  to  be  recovered >  there  they  (hall'  join,  a?  in  debt  for 
renr ;  and  that  to  Kelw.-  1 14.  a,  t  oppole  /^^  1^8  ^  6^ 
6  £^  1*  Thartc'mCnts  iri  comnfdh  itiay  joiifin  ^  folgtt^of 
faux  f aits  %  th^  fhall  jbin  ifl-  detind^  for  deeds;  \  fftji. 
197.  b.  And  they  (hall  join  in  a  Warrantia  CAartif^- 1  A/f. 
97.  and  HilL  28  £.  3.  90.  b.  pL  12^  which  is  intended  there 
by  Coke.  They  (half  jonrnr  naftt  intiir  TVpui/,  Moor  40* 
pi.  127.  Baldwin  pro  DefendetUe,  In  all  aSions  perfonal, 
where  ^he  po(re(Bop  is  concerned,  there  they  (hall  join, 
Uttktens  SeSf.  315.  fin  mis^t  anions  thifjr  may  either  join 
or  fever,  as  in  a  Farco  fraHo^  Moor  452.  pL  617.  So  in 
accoonr,  Gadh  $0.  fi,  itdr.  So  if  two  relmnlipifi  coTAmta 
make  ar  l^afe  ibr  yoir^*  r«ndertng^  rene,  «id  th«ti  ca^<X  tlftifl 
dies,  ther  executor  alid'  the  iurViw>F-  fli^t  jcvtn'  ih  dettr^r  oit 
they  imjr  (ever  at  their  ploifore:  But  '1^  the  Icdi^  be  for 
life,  thejp  ought  tofitvtt.  GodMr'T/i^i  pK  404s*  vhi^Dya* 
yi6.  pi.  V.  Hurttkfs  csife,  DebC  by  one^teiiant'  in  eomrttdii'' 
a^gaiifift  leflee  fop  yetirsv  andaideimitT^rupofr it;  andiMdor' 
40;  pL  12  7.  In  afiionfe  their  (bvdtir  df  the  really  tli^ 
fhall  not  join,,  as  in>a  Ceffiin/iti>  nor^  in  an  affif<^.  LH\  ffiL 
314.  nor  iirafl'ai^«lrry;  3^7.  And  this  a£Ubfl' famlkm  of" 
the  realty;  aiid'fo  irwa»  rtifcdirt'MrA  1^57;  E.Bb.  Bablr 
Sind' Berhfrtd^  Bro:  J.xi$nd9r  itPjfUVHr  35. 

Hide  Chief  Juftite.  AtttioQ^  the  thingrof  wlncb^  fivb^.)* 
the  houiis^  is  irt  the  realty,  y«c^  the  adiioti  19  no€  fo; 

*  Twifden  juftice  for  the  plain  tiff,  and-  alfr  WfiMam'^ 
and  as  to  Beriifirfs  cafe  it  is  not  law. ' 

Kelyng  joffice.  Tbfc  cafe  of  Litfle^  is  Upotr  tBc^perfb- 
nal  contraS;  but  it  is  a  queftion  if  the  tenements  be  con- 
veyed over,  and  this  coiffraa  delhoyed,  tf  thrteaaots  in 
common  may  join.  And  in  all  cafes  by  Litt.  the  parties 
are  jolntenants  of  the  profits ;  but  here  it  is  a  covenant^ 
and  this  concerns  the  profits,  and'fo  of  neceffiity  tKey  ought 
to  join  ;  atid  judgment  was  given  for  the  |  '  '  ^"^ 


Pain 
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PA$  wfts  cootided  d  perjury  upon  «n  ififormattoft  at  Peijary. 
cmUfDoa  law  for  giTing  ariA»ice>  and  wa^  ftnrenced  to  '  J^-  5<tf- 
Aaad  <Mi  the  piHory  Wo  days»  at  Wtfimnfiff  and  ifW^« 
gate-ftrett ;  and  to  be  imprifeoed  ft  ittonth  witliaut  bail  or 
mamprife,  abd  ftiied  ido/. 

Long  vtrfus  Emot. 

EJECTMENT  was  brought  in  this  couft,  of  lands  !n  ^jedbnent. 
the  county  of  Lancaflfr ;  and  upon  trial  the  judge  at  J^^J?*** 
Lancgper  aififes  caufed  the  Poftea  to  be  marked,  and  to  be  Bcnct^  fe  fa. 
moved  id  court,  if  it  lies,  the  defendant  being  in  cuftody ;  alckeflerUr^ 
and  it  was  ac^oumed,     t^id.  Mich,  a  k.  3.  18.  pi  45.  HilL  *  ®  ^' 
HJ  H.  6.  6.  a.  fl.  3$. 

Tarr  was  indided  at  common  law  for  fomry  of  a  war-  Forgery, 
nnt  of  attorney,  and  he  demurred  upon  the  indidment, 
and  adjudged  ^inft  biro,  and  his  fentence  was.  That  he 
ihati  be  let  upon  the  piflory  the  firft  day  6f  the  next  term 
with  a  paper,  and  then  at  the  Exchange,  and  pay  100  marks^ 
and  imprifonment  during  the  pleafure  of  the  court. 

Hawcs  &  Uxor  verfus  WhccIcr. 

THE   plaintiff  brings  an  afiion  ia  iMdon  for  ibcfe  Wordi. 
words,   TA9U  mrt  a  iA>hire  and  my  kuJboH^s  w/br<j  \  ^^  *  '*• 
aad  tbe^fendaot  removes  this  by  lUnfas  Corpus  iolo  this      ^  '  ^^  ' 
coort,  and  Simfjfin  moved  for  a  procidemh^  and  ii  was 
graotcd  by  three  juftices.  Hide  chief  jnCUce  diflenting. 

*  Sonae  part  of  tbit  term  I  attended  in  C.  B.  during  which  ♦  p.  ^2. 
tiflie  BriJjgmoH  chiaf  juftice  aigwed  this  cafe  that  follows. 

Bafis  verfits  Amherft  and  Norton.    Snfex.  C.  B. 

EJECTMENT  for  hmh  of  the  demife  of  Peter  Under-  Devife. 
wdd.    Upon  Not  guilty  pleaded,  the  jwy  found  a  *  ^g  p^?* 
fpcc'iat  verdid  to  the  eSkSt  following :  Stephen  Norton  k'xftd  Bq.  Ab.tu. 
to  fee  of  the  lands  in  queftion  the  20tA  of  February  1651.  F  S- 
flMde  his  will  ifi  writing,  and  by  it  gave  divers  legacies, 
NaJ  30oi  to,  tic.  Item.  /  p^e  to  my  hrethtr  Anthony 
Nonofi,  30I.  per  aiinttm.    Itenrt,  I ghe  aBmy  kmdm  Kent 
«i^  Sullex  fo  WW  of  my  coujin  Nicholas  AmherftV  dmtghttrx 
^ot  jbtM  marry  with  a  Norton  within  Meten  yean.     Ahd  I 
f^Ag  Nkhotas  Amherft  my  executor.    Nicholat  Amherft  had 

three 
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Chrer  daughters^  Elizabe^i,  Anne  zndjiiary  ^  Stephm  Nar^ 
ton  the  defendast  nuurrtc$  Elizabeth  \  the  leffor^of  the  p)ala-. 
tifF  marries  the  heir  at  law.  And  the  fole  queftion  was^  if 
the  heir  at  law  or  the  devifee  (hall  have  the  land. 

Bridgman  chief  juftice.     Here  are  two  things  to  be  con- 
fidered,  i.  Here  being  a  devife  to  one  of  the  daughters  of 
Nicholas  Atnherft^  who  marries  with  a  Norton ;  if  this  devife 
be  not  void  for  the  uncertainty ;  If  it  had  been  to  one  of  the 
daughters  without  more  faying,  it  had  been  without  quellion 
void,  for  two  may  marry  with  a  Norton.     But  as  to  this 
point  all  agreed,  that  the  devife  is  good  notwithdanding  the 
uncertainty.     As  to  the  fecond  point,  admitting  the  devife 
is  good  in  refpeS  of  the  perfon  ;  yet  if  it  be  good  altoge- 
ther, becaufe  here  is  an  immediate  devife  to  one  of  the 
daughters  who  marries  with  a  Norton,     2.  Being  limited  to 
Nicholas  Amherji  to  gather  rents,  ^c.  and  then  to  Nicholas 
for  fifteen  years^  and  then  to  the  devifee  that  (hall  marry 
vMkk-irNortan.     As  to  the  firft,  although  the  words  are  not, 
who  Jball  firjl  marry  with  a  Norton^  yet  it  is  all  one  with 
theAi,  for  thefe  reafons  :  Firft  the  law  fupp^es  thefe  words 
in  a  deedj  6  Co,  36.  h.  the  biOiop  of  BatV%  cafe.     2.  In  the 
king's  grants,  if  two  conftruSions  be  made,  and  one  makes 
the  grant  void,  then  the  other  (hall  ftand ;  fo  here.     3.  It 
is  agreeable  with  the  reafon  of  thie  law,  becaufe  a  thing 
which  once  vefts  (hall  not  after  be  devefted.     4.  Non  pr^* 
fumitur  pluralitas,  that  more  than  one  (hall  marry  witt^  a 
Norton,  and  the  words  ip  the  will  fix  in  a  (ingle  perfon. 
And  there  is  a  difference  when  there  is  incertainty  in  the 
P.  83,     *  event,  and  when  in  the  perfon,  as  in  all  calcs  of  contin- 
gencies :  And  as  to  Taylor  and  SayerU  cafe*  Cro>  Eliz,  742. 
that  is  not  law.     As  to  the  fecond  point.  If  it  had  been  im- 
mediately devifed  to  the  daughters^  then  if  a  devife  to  fuch 
of  the  daughters  as  (bould  marry  a  Norton  be  good.     a.  Ni^ 
cholas  his  intereft  for  fifteen  years  be  determinable  upon  the 
marriage  of  one  of  the  daughters  with  a  Norton.    As  to 
the  firft  conftrudion,  without  queftion  there  may  be  a  con- 
tingent executory  devife  without  an  eftate  precedent  limited 
^    to  that,  becaufe  it  leaves  an  eftate  in  the  devifpr  and  bis  heirs 
till  the  contingency  happen  ;  and  where  it  is  toji  ftranger 
till  fuch  a  thing  happen,  there  is  difference  betwixt  them^ 
the  reafon  of  law  holds  in  both.    If  I  covenant  to  ftand 
feifed  to  the  ufe  of  fuch  a  fon  as  J.  S.  (hall  name,  it  is  a  good 
conveyance,  if  he  nominate,  i  Co.  1 7(5.  b.  Mildmayh  ca(c, 
S  Co.  95.  a.  Manning^  cafe.     And  here  it  is  to  be  confidered 
if  Amherfi  had  an  eftate  fof  fifteen  years,  here  be  leaves  no- 
thing to  the  heir,  becaufe  Nicholas  had  the  profits  till  mar- 
riage. 
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riagej  and  then  to  the  daughter ;  and  then  it  is  a  devife 
made  to  one  for  years,  the  remainder  in  contingency,  which 
is  void.  I  Co.  130.  «.  PofAam  3.  The  cafe  ot  the  earl  of 
Bedford.  .But  here  is  a  contingent  certain,  as  a  Buljlr. 
127.  Robert^  cafe,  and  Jay  and  BrowrCs  cafe  in  C.  B.  The 
qucftion  is  if  good  by  immediate  devife,  Dyrr  304.  pL  50. 
A  devife  to  an  infant  in  ventre  fa  mere  is  not  good.  So  a 
devife  to  a  college  which  is  not  yet  erefied.  Hob  32.  Cun^ 
den  and  Clerk,  in  an  executory  devife  it  is  not  void,  but 
fliall  defcend  to  the  heir  in  the  mean  time.  i.  Although 
in  a  conveyance  a  freehold  cannot  commence  in  futuro,  yet 
in  an  ufe  or  a  devife  it  may.  As  a  devife  or  feoffment  to 
the  ufe  of  J.  after  my  death,  remainder  over,  is  a  good 
conveyance,  becauHe;  it  rifes  out  of  my  eflate.  Mici*  13 
Car.  I.  B.  R.  Long  againfl  Smiti.  In  cafe  of  a  devife,  Cro. 
Eliz.  gig.  Hainftvorth  verfus  Pretty,  and  878.  Paints  cafe. 
Devife  to  J.  S.  for  fifteen  years,  remainder  to  the  right 
heirs  of  J.  D.  is  not  good ;  but  for  fifteen  years,  remainder 
to  the  firll  fon  of  J.  D.  is  good  ;  becaufe  the  devifor  takes 
notice  that  he  bath  not  a  fon,  and  intends  a  future  aS,  and 
4he  law  aids  him  which  was  Imps  amfitii  \  fo  here  the  de- 
vifor intends  futurely. 

As  to  the  other  point,  That  if  it  were  an  immediate  de- 
vife,. it  is  a  devife  to  an  infant  in  ventre  fa  mere  for  1 5 
years,  if  it  be  with  a  remainder  over  it  is  good  by  way  of 
executory  devife.  An  eftate  in  futuro  and  a  contingent  pre- 
cedent makes  an  executory  devife  ;  thefe  executory  devifes 
were  grounded  upon  the  common  law,  as  Goadckeap^s  cafe, 
49  E.  3.  16.  a.  cited  •  in  the  lord  Stafford's  cafe,  8  Co.  76.  ♦  p.  84. 
k,  7  Co.  9.  tf.  II  H.  6.  13:  a.  Bro.  Devife  32.  And  the 
words  of  the  fiatute  of  32  H.  8*  are  not  that  H.  devifes  to 
any  perfon  or  perfons,  but  at  his  will  and  pleafure ;  and 
fee  Cro.  Jac.  394.  Blandford  verfus  Blandford ;  and  fo  he  ' 
concluded  for  the  defendant,  and  judgment  was  given  ac- 
cordingly. 

In  the  cafe  of  one  Ferrars,  againfl  whom  an  informa- 
tion was  exhibited  for  forgery  :  It  was  refolved  by  all  the 
juftices.  That  although  the  jury  be  charged  and  fworn  in 
the  cafe  of  a  plea  of  the  crown,  yet  a  juror  may  be  drawn 
or  the  jury  difmifled,  contrary  to  common  tradition, 
which  hath  been  held  by  many  learned  in  the  law. 


Herbert 
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Herbert  verfus  Tuckal.    EjtShnent. 

Evidence,  v  T  TPON  evidence  in  4  trial  at  bar  the  quedion  was^  If 
%  Danv.  Abr.  \^  one  was  of  fuU  age  at  the  time  of  his  will  made  by 
iq^  Ab.  11%.  '''™'  -^"^  "P^*^  evidence  it  appears,  ihat  he  was  bom  the 
p.  4.  14/^  of  February  1608,  and  he  OEi^de  his  will  when  he  was 

I  Sid.  162.  of  xY^^  gge  of  21  years  within  two  days ;  and  to  prove  his 
nonage  the  defendant  produced  an  almanack,  in  which  his 
father  had  writ  the  nativity  of  the  devifor^  and.it  was  al- 
lowed to  be  ftrong  evidence. 

The  King  vcrfm  Buigefe,  t?r. 

ReftitnUoD.      ^^^  ^  indifimentof  forcible  entry  removed  here  us  B. 

'  ^***:  "^^*       V^  *•  The  defendant  pleads  to  it  in  bar  of  reflitution 

343»  sjb!^     the  ftatute  of  31  £/iz.  cap,  11.  That  J.  S.  is  tenant  69r 

ioo,  614!        life  of  the  tenemeotSy  and  that  he  was  in  pofieffion  for  the 

fpace  of  three  years  afid  more  before  the  indidment,  and 

that  the  defendants  as  fer v^ntt  entered  as  to  them  beft  (eem* 

ed  fit ;  and  upon  this  plea  the  king  demurs* 

Wmdngpam  for  the  king,  iftf  Here  being  particular  ef- 
tates  fet  forth  io  tbe  plea,  it  is  not  (hewn  how  they  com* 
menced,  which  ought  to  have  been.  2.  It  apfpears,  that 
the  parties  tndided  have  not  any  efiate,  but  that  xhftj  mm 
only  fervantfi  to  him  who  hath  the  eftate.  3.  They  en- 
tered as  fervMita,  and  it  is -not  wdl  pleaded  where  the  com^ 
roand  was  made. 

Jmet  for  the  defendaet.  As  to  the  3^,  the  conftam 
pleading  over-rules  this ;  for  to  fay,  That  ha  er^ared  as  Jar^ 
vaat,  without  faying  by  Ms  cwwmmulf  is  well  enough.  Aa 
^  P.  85.  to  the  tdf  *  the?  are  within  the  fittute^  becaufe  their  pe& 
feflion  19  the  pofieffion  of  their  mafter«  and  fo  the  ftatnte 
intends.  As  to  the  ijl,  This  plea  is  not  like,  to  a  plea 
where  a  man  is  to  derive  an  eftate. 

Hide  chief  jnAtce.  At  to  the  ijl.  Although  iit  had  Jbeen 
only  (aid,  Tiat  it  was  in  fofifim  fir  three  years,  it  had 
been  good  eoougfa.  As  to  the  3^,  The  command  is  not 
traverfaUe.  Aa  to  the  ai/>  There  is  not  any  acceffary  in 
Ibis  cafe*  and  the  po(fe(fiQa  of  the  fiwant  is  the  poficflioo 
of  the  mafier. 

Twifden  juRke.  To  the  %df  A  Tervant  is  within  the 
fiatute. 

IVyndham  juftice  accordingly,  as  to  the  2dp  (or  the  reafon 

aforefaid. 
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aforpfatd.  As  to  the  ijl$li  is  |(V3d  according  to  the  words 
of  the  ^atute.    As  to  the  ji,  u  is  only  Jbnnal. 

i&(y«^  juSice.  To  the  2J,  Here  the  pcrfon  enters  with 
Ibrce,  ai\d  then  the  p^rty  oufted  fltali  be  reftored^  ^nd  the 
ftatute  of  3i.fA2.  cap.  ii.  fha1H)e  jiaken  ftriQIy. 

HiJe^zhiti  |uftic^  Keflitutioo  doth  Dot  lie  without  ^on- 
▼idioD. 

Tw/filfn  and  Kelytfg  juftices,  Reftitution  is  of  duty, 
but  re-reflttution  is  of  grace.  But  after  reiblyed,  that  the 
pica  was  ;iot^ody  becauf/c  it  is  not  faid  that  the  defen- 
dants  were  in  poiTeilion  three  years  before  the  inqdifiiipn 
found,  accordii^  to  Dyer, 

Guilbert  and  Martin.     Covenant. 

THE  a^OTis  Uid  if)  the  county  «f  fiampjbire  fornotviAe, 
repairing  of  an  houfe  in  Barkjbire  ;  and  upon  Non  in*  J  sw/iVy^ 
Jregit  Cmvpitionem^  a  verdiQ  waj  found  for  the  plaiinuff;  i  Keb.  575, 
And  it  was  moved  in  arred  of  judgment.     And  Gut  Jot  for  ^'» 
the  plaiuttff  faid.  Where  the  foundation  Is  in  one  county^ 
and  the  Ivcacfa  in  anothpr,  the  plaintiff  hath  ele^ion  in 
which  county  he  pleajeth  |o  bring  his  a£kion;  apd  here  is 
not  any  mir-trial^  befaulje  the  covenant  is  tranGtory^  jis  in 
an  eCcape. 

S^yerf^r  the  defendant ;  and  he  ci(ed  Bro.  Fifne  19, 
^2  H.  6.  13.//.  16.     16  H,  7.  I. 

Twifden  juftice.  The  deed  is  now  agreed  to  be  wherf 
the  pla'mtiff  hath  alled^ed  [it^  a^id  therefore  food  for  <be 
plaiotifF. 

Wyn^am  joftice  for  the  plaintiff'.     If  the  iflfu^  had  i^Q 
fpedal  the  trial  ought  io  have  been  in  Berkjbire\  but  here 
b  matter  genf^al  aUedged  by  the  defendant,  and  he  dotb 
Dot^  join  ill  a  particular  Lffge,  and  he  pay  give  in  evi-  •  p^  gg. 
4e|ice  ^y  cotiateral  thing. 

Kelyng  for  the  defendant.     The  thing  in  itfelf  is  local. 

Hide  chief  juAice.  It  is  npt  a  general  iffue,  \mX  upon  a 
particular  breach,  nuz*  the  repair  of  the  boufe. 

Twfden  juftice.  The  general  iflue  \itxfi,  w^s  N^n  eji 
fadum.  And  becaulis  two  juQices  were  i^gainft  two,  \\\t 
cafe  was  adjourned. 

Lcc  vcrjks  Rayiie$, 

'T^H  E  plaintiff  declares,  as  executor  of  Vffoipirj   of  a  Aflampfit. 
^   promife  made  thirteen  je^^rs  before :  The  defendajOt  i  Keb.  566, 
pleads  A/of  affumpfit  infra  fex  urnipf-    The  pWptiff  replies,  578. 

that 
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that  he  aflumed  within  (ix  years.  The  defendant  rejoins, 
as  before;  and  iSk  was  joined  upon  it,  and  found  for  the 
plaintiff.  And  it  nvas  moved  in  arreft  of  judgment,  be* 
caufe  the  plaintiff  in  his  replication  hath  departed  from  his 
count.  Cro,  Car.  328.  Tykr  againft  Wats. 
y  Hide  chief  juftice,    "Twifden  and  Wyndham  juftices   far 

fhe  plaintiff.  Becaufe  if  the  defendant  had  demurred  upon 
the  replication,  it  had  been  for  the  defendant;  but  here  he 
hath  joined  iflue,  and  therefore  good. 

Kelyng  juftice  for  the  defendant.  .  Becaufe  the  plaintiff* 
ought  to  have  given  an  account  of  the  time  betwixt  the 
time  laid  in  the  count  and  the  replication ;  but  after  judg«* 
ment  was  given  for  the  plaintiff. 

Terry  verfus  Hooper  &  Ux'. 

Words.  TTHE  plaintiff  declares,  that  he  is  a  lime-burner,  and 

1  Danv. Abr.     -*-    gets  his  living  by  bbying  and  felling  thereof;  and  the 

*68*  ^'  ^'        defendant  faid  of  the  plaintiff  in  arte  fua^  John  Terry  is  a 

t  Lev,  1 15.      runaway i  and  he  is  a  bafe  cheating  rogue ^  and  John  Terry 

I  Keb.  60a,     Jball  never  think  to  bring  John  Webb  'ufhere  he  is  himfelf^ 

^*'  and  rather  than  fo  I  will  fpend  20/.     On  not  guilty  pleaded 

and  found  for  the  plaintiff,  it  was  moved  in  arreft  of  judg* 

ment,  becaufe  he  doth  not  fay,  that  the  defendant  fpoke  of 

the  trade  of  lime-burning,  but  de  arte  fua  generally,  and 

he  may  have  another  trade. 

Jones  for  the  plaintiff.  In  ancient  time  it  was  the  con*- 
illant  courfe  in  declarations  to  lay  a  Colloquium  <ii  the  plain- 
*  P  87  ^*^*  *  ^"^  ^^  ^^^  '  grand  doubt  if  it  was  good  without  it, 
'  *  until  Cro.  Jac.  673.  Smith  and  tVanPi  cafe.  And  there 
refolved  de'Huer^  fupplies  the  Colloquium^  Cro,  Car.  515. 
Words  of  an  attorney  in  his  profeffion.  And  2.  lime* 
burner  is  fuch  a  profeffion  of  which  he  may  be  fcanda* 
lized. 

Wyndham  juftice.  Lime-burning  is  fuch  a  trade  of 
which  a  man  may  be  fcandalized,  and  fo  in  any  lawful  oc- 
cupation whatfoever,  for  it  is  his  livelihood.  2.  The 
flourifhes  in  a  declaration  are  of  no  effcd,  but  only  to  ag- 
gravate damages.  3.  The  faying  here  De  arte  fua  are  ap- 
plicable to  his  profeffion ;  and  a  man  may  fpeak  occafion- 
ally  to  the  prejudice  of  the  plaintiff  without  having  dtf^ 
courfe  of  his  profeftton.  As  if  two  zx^  fpeaking  together 
of  another,  and  a  third  perfon  comes  in  and  affirms  a  fcaa- 
dal  of  him ;  this  is  commonly  the  worft  fcandal ;  and  there- 
fore judgment  for  the  plaintiff. 

Twifien 
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futnfdiH  to  the  fame  intent. 

Kifyng  juftice  for  the  defendant:  That  De  arte  Jita  can- 
not  be  ipipli^d  td  his  profdflido  of  lune^buTning. 

ISie  chief  jaftice  for  the  defendant.  Buying  and  fetKng 
18  not  incident  to  the  art  of  lime-^buming ;  and  he  cited  a 
cafe  in  C  B.  1 6559  ifccordit^ly,  and  beeaaie  the  court  was 
divided  no  judgment  was  given. 

Palmer  vnfus  Fkihces« 

THE  ptaintiff  declares  for  ftopping  his  lights.    Special  ^^^ 
▼erdid  finds  that  H.  feifed  ot  a  piece  of  ground,  and  %i,  J.'  y. 
building  a  mefliiage  upon  part  of  it,  he  grants  the  other  1  Ifv.  isi. 
part  of  the  fatd  ground  to  A.  who  builds  upon  it,  and  ob-  \^'  '^^* 
ftnids  the  lights  of  the  firft  mefluage  $  and  if  he  could,  1  Kcb.  $33, 
was  th^  fingle  queftion  upon  the  fpecial  verdift.    And  by  ^h  I^M  <S^« 
Twifien  and  /Fyndiam  juftices,  that  he  may ;  but  by  Ke^ 
Ipigf  that  be  may  not.    Fid.  Cr$*  EH%.  118.  Bury  and 
Pvpi^  I  Lean.  168.  pi  2344 


l*erm} 
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Sir  Robert  Hidcy   Chief  Juftice. 

Sir  Thomas  Twifde 
Sir  fVadham  Wyndbam^ 
Sir  John  Kelyng^ 


nfden^      1 
yndbam^   Mufticcs. 


Sharrock  verfus  Bourchicr.     Prohibition. 

|»rolubition.  'THHE  pUintiflF  fuggeft3  that  in  the  county  of  Lincoh 
X  there  is  a  prebend  called  Longford  prebendi  withia 
the  county  of  Oxford ;  and  the  prebendaries,  of  that  pre- 
bend and  their  farmers  have  had,  time  whereof,  f^c,  the 
granting  of  the  office  of  commiflary  within  the  faid  pre- 
bend of  Longford^  and  that  Dr.  PockJingfwi  prebendary  there 
made  a  leafe  to  Copley  of  this  prebend  for  three  lives ;  and 
•that  the  leflee  grants  to  the  plaimiflF  the  commiflary  (hip  ^ 
And  the  ^fendaint  pretends  that  the  difpofal  of  this  com- 
miflaryfhip  belongs  to  the  dean  and  chapter  of  Uncoh^  who 
had  libelled  for  it  in  the  court  of  Arches^  and  that  the  free- 
bold  of  it  would  come  in  queftion. 

Wyndham  jullice;    The  prebendary   cannot  grant   thi« 
|>ower  to  make  a  commiflary  over  to  his  leflee,  no  more^ 
than  he  may  grant  a  thing  which  is  annexed  to  bis  fpiritual 
lundion. 

Twifden  juflfce.     Atthough  it  is  not  grantable,  yet  the 

freehold  or  power  to  grant  is  determinable  at  common  law. 

Keljng  jufticc.     It  may  be  granted  by  the  prebendary, 

for  it  feems  to  be  a  peculiar,  and  that  thij  office  runs  with 

the  prebend  which  is  demifed,  and  is  i>ot  an  affignment  of 

the  fpiritual  fundion,  and  therefore  a  prohibition  lies. 

,   Hide  chief  juftice.     'I'hc  grant  of  the  prebend  cum  offmi" 

lus  ddvdntdgiit  doth  not  pafs  (his  power  to  grant  the  com- 

roiffaryfliipj  but  it  is  meerly  ecclefiaftical.     And  becaufe 

the  court  was  divided,  no  prohibitioh  was  granted,  but  thtf 

rale  was.  That  all  things  flay  as  before  »he  motion  till  far- 

*  P.  8q.      ^^^^  *  confideration.     But  after  Hide  chief  juftice  faid^ 

^*     That 'the  right  of  the  office  did  come  in  queftioo^  and  upoa 

that  a  prohibition  was  granted.  Young 
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Young  ver/us  Collet. 

AUDITA  QUERELA.     The  plaintiff  declares,  that  Audlia  Qjc 
whereas  John  Collet  in  HlU.  1685.  brought  an  aSion  [^^^^^  ^^ 
of  trefpafs  of  aflault  and  battery  and  falfe  imprifonment  ^^5,  i^ 
againft  him  to  his  damage  of  500A  and  had  a  verdid  for  ^* 
80/.  damages,  and  4  marks  coils,  and  had  judgment.  And 
by  an  a£l  of  parliament  held  2$  April  12  Car,  a.  It  is 
enaQed,  That  all  offence/f  i^c.  i)iz.  The  ad  of  oblivion. 
And  in  hA  fays,  that  this  aflault  and  imprifonment  was  by 
virtue  of  an  ordinance  for  the  regulating  the  excife,  and  in 
purfuance  of  it.     The  defendant  pleads  that  it  was  not  in 
purfuance  of  that  ordinatice;  and  found  for  the  plaintiff. 

IViddrington  ferjeant  moved  in  arreil  of  judgment,  that  Sometlnresaii ' 
an  Audita  ^terela  lies  not   in  this  cafe ;  for  it  is  faid  by  ^^^^^^^^ 
Sti/tfr  27  £.3.  that  an  Audita  ^yerela  is  a  new  kind  of  ac»  ue  although 
tion,  ^nd  that  it  commenced  only  10  £^  3.  and  not  before,  there  be  not 
And  it  doth  not  lie  where  there  is  any  other  remedy  at  law  JJ^dy^^^^i^er 
for  the  plaintiff,  either  by   plea  or  otherwjfe.     And  here  163.  pi.  7$. 
the  plaintiff  might  have  pleaded  this  ordinance,  by  virtue  ^'^J*V?^^ 
of  which  he  j unifies  the  imprifonment  in  evidence  upon  coUct. 
the  trial,  1655.  upon  the  meal  ad,  and  no  Audita  ^erela 
lies  where  remedy  may  be  had  in  another  manner,  i  Inft. 
290.  b. 

Wild  ferjeant  for  the  plaintiff.  The  meal  ad  doth  not 
appear  to  the  court,  nor  can  the  court  take  notice  of  it; 
and  this  writ  is  grounded  upon  an  ad  of  parliament  fubfe* 
quent. 

Kelyng  juftice.  The  intention  of  the  ad  of  obliviotl 
was  to  prevent  new  animofities,  but  for  thofe  things  that 
were  reduced  to  judgment,  it  was  not  intended  that  they 
Ihould  be  undone,  and  therefore  an  Audita  ^erela  doth  nof 
lie. 

Twifien  juftice.  It  feems  that  the  defendant  hath  waived 
this  exception ;  but  if  he  had  demurred  upon  the  count  it 
had  been  for  him  without  queftion. 

Wjridhafn.  The  ad  of  oblivion  is  more  comprehenfivc 
than  any  courfe  before. 

Hide  chief  juftice.  The  ad  of  oblivion  only  difchargea 
ads  of  hoftility,  and  not  judgments  obtained  for  fucb  ads. 
And  it  was  adjourned. 

G  2  Carpenter 


Term.  HilL  15  &  16  Car.  a.  B«  R^ 

#  p^  Q^ ,  •  Carpenter  *i^^r/ir5  Marfhal. 

Attonuncnt.  TT^  JECTIONE  firm^  at  the  bar,  of  a  leafe  bjr  ?*'&>>/, 
I  DtoT.  Ab.^  1*^  dated  the  5M  of  idf/r/7  1659.  The  defendant  pleaded 
tfi3*C.  p.  r.  Not  guilty.  Th«  plaintiff  made  title,  that  the  land  in 
I  LcA^  is!"  ^tftion  is  dutchy  land  lying  out  of  the  county  palatine^ 
1  Sid.  189.  iixA  there  was  a  leafe  for  years  made*  of  it  to  A.  rendering 
I  Keb-tf43>  ,.^nj^  jjjjj  (hews  a  grant  of  the  revcrfion  the  7M  of  Joe.  to 
''^  '   Perrers  and  mUips  under  the  great  feal,  county  palatine 

fcal'and  dutchy  feal,  and  that  Phillips  furvived,  and  th« 
i^ent  was  conftantly  pai  ^  (o  him  during  the  leafe,  which 
ended  in  the  year  i^jS*.  and  in  vhe  year  1 659.  fhiilips  made 
the  leaic  ut  fuprd.  The  defendant  fhcws  a  patent  8  Car.  i^ 
to  him,  reciting  that  former  patent  to  Ferrers  and  Philtipfp 
iLT\A  that  it  was  void,  beeaufe  it  paffed  only  an  intereft  inr 
^verfion,  and  no  attornment  had,  and  fo  grants  the  reyer- 
-^on  to  the  defi^ndant ;  and  this  heiiig  doubtful  whether  the 
lormer  patent  wew  good  to  pafs  the  eftate  withottt  attorn- 
ment, and  that  upon  Co.  4.  Infl.  209^  .210.  it  was  founct 
jpecially ;  the  only  queftion  in  this  cafe  being,'  Whether  at- 
tornment was  neceiTary  or  not  in  this  cafe. 

Jonet  for  the  plaintiff.  That  the  grant  is  gfd^d  without 
Attornment,  i.  Some  thing*  a^  to  be  premiftd  concern^ 
Ing  the  three  feals  here,  the  feal  of  the  dutchy  is  pleaded^ 
RaflaPs  Entries  524,  and  636.  •  But  by  the  ffatute  of  3^ 
J^.  8.  ca^.  16.  Lands  lying  out  of  the  county  palatine  (ball 
pafs  under  the  dutchy  feal.  By  the  common  law  lands 
toming  to  the  king  in  his  natural  capacity  participate  of  the 

5 prerogative,  PA«>.  213.  ai  and  i^.     And  now  it  is  to  fee  if 
he  (latute  of  i   H.  4*  hath  altered  this ;  and  it  feems  if 
^ath  not,  the  yrords  are.  That  the  lands  taiiter  if  tali  moJ» 
fertra^efitury  tSc.  ficut  pertra^ari  deherevi  fi  ad  Culmen  dig* 
kitatis  Re^ia  affumpti  ikiftime  fuiffemus.     The  ends  of  this 
Hatuie  were,  1.  To  preferve  inheritances.     2.  To  preferve 
the  reputation  r  and  yet  to  more  piirpofes  the  lands  partake 
of  the  prerogative  where  rhe  end^  are  not  ci:oflred ;  as  the 
king  within  age  may  grant  them :  So  to  have  aid,  Plo^^ 
Th^'rAH    .  ^^'*  ^'  ^^^^^^  *fl^"®  joined,  Cro.  Eliz.  246.     Double  ufur* 
jnrj*i^tl,e*^*pation  doth  not  put  the  king  out  of  poffeflion  of  a  church 
town  of  Wai-  he  hath  in  the  right  of  his  dutchy.     As  to  livery,  2i  £.  4. 
den's  cafe        ^Q  ^    ^g  fj  8^  g  jjjg  reafon  of  that  is.  That  it  is  a  pri- 
vilege adherent  to  his  perfon,  and  cannot  be  feparated^  a^ 
livery,  tender  of  a  ring,  demand  of  rent,  ifc, 
^  P.  Qlt         *  ^-  ^f  ^^^'^  '^"^^  ^^  "^^  P^^^  without  attornment^  the 
king  will  be  In  a  worfe  condition  than  a  common  perfon, 

for 
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for  a  comnton  pcrfon  may  compel  the  tenant  to  attorn,  but 

the  king  cannot;  for   a  ^^iJ  Juris  clamat  doth  not  tie  for 

the  king,  becaufc  a  fine  by  the  king  is  aU'ays  by  render, 

€  Co,  68.  tf.     If  a  fine  be  levied  to   an   ufc,  the  Cejtity  que  Co.  7.  Rep.  ji. 

ufe  (hall  have  the  rent  without  attornment,  .4  Inji,  210.    It 

is  faid  that  the  tenant  is  rompelhble  by  Engl  (n  writ ;  but 

this  only  forces  the  pcrfon,  and  imprifons  him,  but  does 

not  pafs  the  land  it  felf.     And  as  to  that  that  is  (aid,  that  it 

hath  been  ufed ;  There  cannot  be  an  nfage  time  without 

memory,  C^r.becaufe  it  begins  fince  i  if.  4.  For  authon- 

ties  in  the  cafe,  there  is  Co.  4  Infl.  209.  and  fo  concluded 

Ibr  the  p1atnti(F« 

Weftm  for  the  defendant  AttoYnment  is  as  necefTary  as 
livery,  and  no  difference  betwjxt  rhem;  and  fo  are  the  . 
books  2T  £.  4.  60.  26  H.  B,  9.  The  reafons  of  attorn- 
ment are,  T*  Notoriety.  2.  Eiedionof  the  tenant  of  his 
landlord.  Moor  153^  In  Btmnie*sci{c  ;  by  Beaumont  attorn- 
ment ought  to  be  :  And  the  ftatute  of  2  t^  3  PUL  (J  Ma-^ 
ria,  cap.  20.  faith.  That  the  lands  rhere  annexed  (hall  pafs 
by  attornment,  (fc. 

Keljng  joAice.  No  difference  betwixt  livery  and  attorn- 
ment in  this  cafe. 

Twifden.  Coke^  when  he  <!div«rs  the  opinion  in  x  Inff. 
well  knew  how  thefe  lands  (hould  pafs  'out  of  the  crown, 
being  attorney  general ;  and  it  is  theconftant  courfe  that  no 
attornment  (hall  be  adjoined.  But  afterwards  it  was  ad- 
judged for  the  plaintiff,  for  they  were  guided  by  precedents ; 
for  Tmfden  and  Wyniham  faid,  That  if  it  were  ret  Integra 
they  could  not  find  any  reafon  why  attornment  (liould  not  be 
fi&  well  as  livery  upon  a  fiBoffment ;  but  becaufe  th^  prece* 
4c9ts  are  contrary,  judgment  was  given  for  the  plainti^, 

'   F<Md  verfus  Wddcn* 

r\  a  prohibition  the  plaintiff  fuggefts,  that  the  defendant  Ordinary. 
libelled  for  defamation  in  the  court  of  Arches,  and  he  is  >  Kcb.  638, 
an  inhabitant  within  the  diocefe  of  London^  contra  formam  ^^^'  ^5**  ^^^' 
SUtuti  23  H.  8.  cap.  9. 

P9wis  for  the  defendant.  That  a  prohibition  (hall  not  go ; 
he  cited  Cro.  Car.  339.  Oobbet^s  cafe,  where  a  prohibition 
in  fuch  cafe  was  dented,  becaufe  there  had  been  a  compofi- 
tion  betwixt  the  bi(hop  of  London  and  the  arcKbifhop,  for 
foch  *  jurtfdidion;  atid  the  archbi(hop  doth  not  vifit  in  the  «  p,  02, 
diocafe  of  London  for  that  caofe. 

#  Kelyng 
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Kelyng  juftice.  The  diocefe  of  London  is  not  within  the 
jurifdidion  of  the  Arches,  but  the  archbilliop  hath  a  pecu* 
liar  jurifdi^ion  there,  confiiling  of  14  parifhes,  C9.  ^3  . 
Rep,  4.  and  the  tnifchief  here  was  intended  to  be  prevented 
by  the  ftaiutf ;  and  ^o^  is  Mich,  j  Caic.  i«  Crq.  Car.  162. 
Cadwalder  vcrfus  ^ryant  Hob*  1 8 J.  Jone^  verfus  j^oties'^ 
^nd  therefore  a  pfohibition  lies. 

Wyndham.  A  prohit^ition  doth  not  lie,  befaofe  th^ 
Arches  is  witjiin  the  diocefe  of  lAtftdon  ;  and  if  there  be  any 
caufe  to  remit  the  jurifdidion  of  the  bifliop  of  London  to 
the  Arches,  it  ought  to  bp  determined  by  the  civilians,  tcr 
cording  to  the  ftatute ;  and  the  compofition  nientioned  in 
^obbefs  cafe  ^niounts  to  a  licence. 

Tv^ifden  juftice.  A  prohibition  lies.  Although  there 
was  a  compofition  before,  *yet  now  the  flatute  takes  it  away^ 
and  the  figreement  betwixt  the  ordinaries  cannot  prejudice 
the  people  for  whom  the  (latute  was  made  ;  and  as  to  Golh* 
beV%  cafe,  the  reafon  there  U  not  good>  for  the  bifliop  of 
f^ondon  cannot  agree  that  t|ie  archbiihop  (hall  not  vifit ;  an4 
2dly9  The  compofition  intended  ought  to  be  pleaded. 

ffi^  chief  juftice.  A  prohibition  doth  not  lie  ^  and  he 
affirmed  that  fuch  writ  is  ej(  gratiCf  and  not  ex  debito  Jufil-> 
\i^\  )>ut  Kelyng^  and  ^tvf/c/^n  pofitively  denied  that;  and 
becaufe  the  court  wa3  divided  the  matter  refted  as  ^fore. 

Townfcnd'j  Cafe. 

V^andamtis.      rTH  H  E  mayor  and  commonalty  of  Oxford  return  to  g 
^Lcv  ^^i*  Mfndamus  to  theiri  direfled,  Tliaf  if  any  perfon  binds 

I  sS!  107.       hrmfelf  to  be  an  apprentice,  it  is  by  the  courfe  of  their 
I  Keb.  458^     corporation  to  be  inroUed,  and  that  the  Taid  Townfend  by 
•4yo>  ?59-   '     indenture  obliged  himfelf  to  be  an  apprentice  to  one  Colleyp 
by  which  he  covenanted  that  he  Would  notcontrad  matri* 
mony  during  his'  apprenticefliip,  and  that  the  faid  inden- 
ture was  imolled  according  to  the  laid  ufage ;  an(|  that  the 
faid  l^ownffttd  within  the  nrft  two  years  of  his  apprentice* 
(hip  did  marry,  and  after  this  (le  ferved  rather  as  a  journey- 
rhan  than  an  apprentice.     And  to  this  return  HoUoway  too^ 
exceptions;    i.  Although  he  covenants  that  he  will  not 
marry,  yet  if  he  marry,  this  is  only  a  breach  of  his  cove- 
nant,  but  not  any  caufe  to  bar  hini  of  his  freedom,    c. 
•  *  •  93'      The  return  that  he  •  ferved  rather  as  a  journey-man  than  as 
an  apprentice  is  tincertaiti  and  not  pofitive^  and  for  thi^ 
caufe  the  writ  pf  reiiitmibo  was  awarded, 

Sands^i 
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Sands'i  Caftr. 

TH  E  eldeft  foji  dF  Sir  Gwrge  Smds  having  a  wife  <lies  Admimftra- 
inteftate,  and  adminiftration  is  granted  by  the  prcro-  ****5aav  Abr. 
gattve  court  \^  Sir  George  Sands  as  the  next  of  kin;  and  407.  p.  1. 
now  the  wife  libels  in  the  eccleftaflical  court  to  repeal  thefe  ■  ^^^'  n9j 
ktters  of  adminiOracion,  and  to  •grant  them  to  her ;  and  f^^'^i,,  ^^^ 
Sir  George  upoh  this  moves  for  a  prohibition  ;  and  the  court  ^83. 
granted  it;  and  refolved  by  the  ftatute  of  21  AT.  8.  it  is  m  i ^^' ^^' 
the  eleAion  of  the  ordinary  to  grant  adminiftration  to  the 
wife,  or  to  the  neit  of  blood,     a.  The  father  is  next  of 
Uood ;  and  the  cafe  of  my  lord  Bro^t  cited  in  RattUffh  cafe 
is  not  law.     3.  WhM  the  ordinary  hath  once  granted  ad* 
miniftration»  he  cannot  repeal  that,  and  grant  it   to  ano- 
ther, becaafe  he  baib  executed  his  power«  CrfK,  Otr,  49* 
Fotherbie\  cafc 

Keys  verfus  Braydon.    Error  in  Ireland,  EjeHtnenU 

THE    plaintiff  obtains  a  judgment  agamft  hisownEmn*. 
ejedor,  in  a  cafe  where  an  infant  was  in  pofTeffion ;  '  ^«*>'  T^U 
and  the  party  concerned  in  the  land  brings  a  writ  of  «rror  in  ^^**"  ^^^* 
the  name  of  the  feigned  defendant.     The  plaintiff  pleads 
in  the  writ  of  error  the  reieafeof  the  defendant  4  aad  the 
coart  held  fuoh  releafe  fliaH  not  be  allowed.     And  the  cotirt 
will  not  permit  the  party  to  proceed  to  try  the  iflue  if  the 
celeafe  be  good  or  not«  becaute  it  is  to  bar  the  right  of  a 
third  perfoiL  g 

And  Hide  chief  juftice  faid.  That  fuch  releafe  was  offer- 
ed in  C  £•  in  a  cafe  between  the  lord  Leceifler  and  the 
bdy  HMurUf  and  the  court  of  C.  J9.  refufed  to  allow  it. 

A  MANDAMUS  was  granted  in  the  cafe  of  Harfi  to  Mandunns, 
reftore  him  to  the  place  of  an  attorney  in  the  town-  ^^^^  S^* 
court  of  Canterbury f  and  upo^  the  return  of  the  writ,  re-  \  Sid!  /^" 
fiitution  was  granted,  becaufe  an  attorney  is  not  fuch  an  i$a. 
office  of  which  the  commiffioners  for  corporations  have  a '^^^'^^9* 
power  to  inteimcddle.  lyj!^''^* 

Morgan 


Tcnn.  Hin.  15  &  16  Car.  2.  B.  lU 

Morgan  verfus  Man, 

f 

Award.  "k  ^EBT  on  an  obligation.     The  defendant  demands 

I  sid^  111'  I  ^  <>ycr  of  the  condition,  which  is  to  perforai  an  award  | 
I  K^eb.  678.  ^od  then  pleads  Nvlbtmfccer^  ArUirium*  The  plainliff  re- 
plies, and  fets  forth  the  award,  and  afligns  breach  for  aos^ 
payment  of  the  monej,  The  defendant  rejoin$»  That  one 
Anne  Collins  the  teftatrix  of  the  plaintiff  recovered  againft 
him  on  a  judgment  in  an  a&ion  of  baf  tary  and  falfe  impri-* 
fonmenti  and  thi»  jodgment  was  one  oJF  tlm  cauffs  fob- 
mitted,  and  the  arbitrators  had  notice  of  it*  and  thejr  did 
•  nothing  concerning  it,  The  plaintiff  furrejoins^  That  tho 
award  was  as  well  concerning  that  judgment  as  of  other 
things  betwixt  them ;  (^  hoc  parous  eft  ^yfirifi^Mre.  Tb^ 
defendant  demurs;  and  Jones  for  the  defendant.  Here  tho 
plaintiff  ought  to  have  concluded  to  the  country,  and  not 
to  have  faid,  Et  Iht  paratut  eft  'aerifecate^  for  here  is  an  af^ 
firmative  and  a  negative,  whiph  make  a  good  iflue,  which 
may  be  tried- 

HnU  ferjeznt  for  the  plaintiff,  i.  This  is  aided  upon  a 
general  demurrer,  becaufe  only  matter  of  form.  2dfy^ 
Here  is  a  departure,  becapfe  the  defendant  cannot  fejoiii 
concerning  an  award,  when  he  hath  pbpaded  before  tkat 
there  was  no  award ;  and  upon  debate  it  was  refolved.  This 
is  a  departure,  and  therefore  adjudged  forthe  pUtntiff;  bot 
the  faying,  Et  iof  pxraiut  eft  verificeate^  where  he  ought  to 
have  concluded  to  the  country,  is  foi^tter  of  fubBaoce;  bof 
for  the  departtire  judgment  w§s  given  for  the  pldntif. 

^p^  ^^^  '  ^  Wiiks  verpis  Ruffch 

frohibitioa,      TT  was  mcvcd  for  a  prohibition  to  the  fptritual  court. 

J.  The  plaintiff  fuggefts,  that  the  defendant  fued  htm  be* 
ing  executor,  for  tithes,  and  to  have  double  damages.  Which 
doth  not  lie  againft  an  e^^cutor, 

Kelpig  juftice,  If  by  the  common  law  an  executor  ihall 
npt  be  charged,  if  the  fpiritual  court  ivill  fue  him  ;  thi^ne 
a  ^ohibitipn  lies,  becaufe  it  expofes  the  executor  to  a  J^t'- 
vaftavit ;  but  the  reafon  of  Kelyng  was  di(allow^,  and  H 
prohibition  was  denied.  Vide  Fitz^er^erfi  }fat.  Br.  51. 
Jfloll,  1  Part,  919. 


Term; 


;  Tenn.  Pafch-  16  Car.  a.  R  R.    •  ?•  9«- 

The  Judges  being 

Sir  Roher$  Hide  Chief  Jufticc. 
.  Sir  Thomas  Twifde. 


ifden^      "1 
yndbi^h  > 


Sir  Wadham  H^yndbimh  f  Juftfccs, 
Sir  Jpbn  KfljK^ 

r 

Mmorandim^  Thi$  term  died  Sir  Xbmas  Wii^ 

*  drington  Serjeant  at  LaWj  who  wa$  of  Gn^s 

Itm^  a^  by  birth^  of  the  county  of  Nor^ 

ibmnbirkmd^  ' 

VMtrut  Humjrjs  one  of  the  ckrk$  of  Mr.  fagety  Cuftu 
Brevium  of  this  court,  complained  of  the  fa  id  Paget,  for 
hindering  him  to  take  Clerks  Fees  due  to  him  for  rran- 
fcribing  Records  of  Hiji  Prhu  for  the  Weftero  Circuit  t 
And  the  Court  ordered  Paget  to  refund  upon  Account, 
or  elfe  to  tie  cwimitted/ 

}t  is  a  Hole  of  this  Court,  That  if  Bail  be  put  in  before 
a  Judge,  the  Plaintiff  hath  twenty  days  to  accept  oir 
^ifallow  of  it,  and  after  tfiat  to  file  it  under  ih^  paiji 
pf  |en  Shillings, 


Wynne  v^fns  IJoyd, 


JONES  hr  the  defendant.    A  voucb^  naay  appear^  in  Error. 
perfoQ,  jF/72;,  Vqufher  a30.,and  he  nwiy  come  in*by  ^»*^'^»i5» 
attorney  gratis  without  'a  fummona  ad  U^arr^nSisumdm,  f^J^  ,34. 
^ritt.  2%  S,  3.  7.  fc  pi.  a.    Fitzi.  FcuclUr  197.    TrifL 
13  &.  7.  24.  j^.  |.    A  caption  before  th^  time  that  it 
ought  tpbc  tftUiif  ilgood  enough.  Hiat.  13$.  damper^ 
am's  cafe.    And  afterwards,  judgment  was  affircned  by  aU 
the  judges*  becaufe  it  w^  rf f9lvc4  4  good  warrant  of  at* 
tomey.    Poft. 

Bowman 


Term.  Trin.  16  Car,  2.  B.  R. 

•  P.  07.  *  Bowman  verfus  Milbanke. 

Devife.  T  TPON  t  fpectal  verdid  found,  lie,  (viz.)  I  give  mU 

%  Dtnv.  Abr.     vJ    ^^  ^7  ^otier,  all  to  my  nwtier ;  and  refolved  lands  do 
517.  p.  itf.       not  pjjfs  jjy  ^hefc  words,  by  the  whole  court, 

Eq.   Ab.   ao;.  ^  ^  '     -^ 

p.   1.     1  Lev.  130.    J  Sid.  191.    iKeb.  719. 

Bracket  in  ringing  was  taken  up  by  the  bell-rope,  and  by 
it  he  was  killed ;  and  now  the  coroner  tooi£  an  inquifitton 
upon  his  death,  and  found  the  bell  to  be  a  Deodand.  Aod 
Siderfin  for  the  church- wardens  moved.  That  the  bell  is 
not  to  be  a  Deodandf  becaufe  a  bell  is  already  given  to 
God  and  to  the  church.  And  bells  were  invented  about  the 
year  of  our  Lord  400.  by  Paulims  a  biftiop  here ;  and  by 
Hide  chief  juftice,  the  cafe  of  Fitz/i.  Corone  389-  of  « 
mill* wheel,  is  not  law.  And  it  was.  adjourned.  Fide 
Stamf.  Placit.  Qerme^  lib.  i.  cap.  iz.  foL  ao«  a.  Fitii% 
Corona. 405. 


♦P. 98-        ♦  Term.  Trin.  i6  Car.  z.  B.  R, 


.  Charleton  verfus  Finney. 

Pleading.  T^  <Icb^  ^f^^  ^"  obligation,  the  condition  was,  That  if 
I  Sid.  21$.  jL  be  paid  all  fums  which  (hould  be  expended  about,  Cffr. 
■  ^*^-  ^5^»  that  then,  Wa  The  defendant  pleads  that  he  paid  a)K 
Dyer  111.  a.  The  pfaintiff  replies  he  had  not  paid  all ;  Cff  Aer  paratus  eft 
Tfi'  14.  veri^care.     The  defendant  demurs  generally,  and  alledged 

?i^Biu5f     *^^  *^^  defendant,  1  hat  the  plainfifF  ought  to  have  con-* 
vrr/«/B«imy.    eluded  to  the  country  in  his  replicatioh,  becaufe  there  is  a 
5^**  Cm*'*      affirmative  and  an  negative  ;  for  otherwife  there  (hall  never 
^JuOny.     ^  ^°  ^nd  ^^  pleading,  but  it  (hall  be  infinite;  and  fots 

Cro.  Car.   164.    Dwtcotnb  verfus  Smithy    and   Teh.   137. 

Alexander  verfu«  Lane,     And  of  this  opinion  was  all  the 

court.    And  Twifdfn  put  a  difference  when  the  plea  is  in* 

Volved,  and  when  it  is  dired. 

Leeci 


Tem.  Trin.  16  Car.  2.  B.  R. 

Leiei  and  five  othert  being  of  the  jury  at  Juftice-HaU  Jurori. 
in  the  Old-Baily  this  lad  feflions,  r'efufed  to  find  certain 
Qpak^rs  guilty  according  to  their  evidence,  and  upon,  this 
tbey  were  bound  to  appear  here  this  firft  day  of  the  iemiy  « 
and  they  appeared  accordingly,  and  the  court  direded  an 
information  to  be  drawn  againft  them,  and  upon  that  they 
were  6ned,  Vide  the  fame  cafe,  3  Le^n,  147.  Videpojlea 
J  38.    The  King  ^ainft  fVagpaff. 

Note ;  I  H.  8.  It  was  laid  to  Empfiff%  charge.  That  he 
being  recorder  of  Otventry,  and  there  fat  with  the  mayor 
and  other  juftioes  of  the  peace  upon  a  fpecial  gaol-delivery 
within  that  ctty,  on  the  Mondaj  before  the  feaft  of  St. 
fAomas  flie  apoftk,  16  H.  7.  A  prifoner  that  had  been 
indided  of  felony»  for  taking  out  of  a  houfe  in  that  city 
certain  goods  to  the  value  of  20/.  was  arraigned  before 
them,  and  beeaufe  the  jury  would  not  find  the  faid  prifoner 
guilty  for  want  of  fuflktent  evidence  (as  they  after  alledged) 
the  faid  Sir  Richard  Empfin  fuppofing  the  fame  evidence 
*  to  be  fttfficient,  caufed  them  to  be  committed  to  ward,  *  p.  go^ 
wherein  they  remained  foar  days  together,  fill  they  were 
contented  to  enter  into  bond  in  40/.  a*piece  to  appear  before 
the  king  and  council  15  JFBiZ.  whereupon  they  keeping  their 
day,  ami  appearing  before  the  faid  Sir  Richard  Empfin  and 
other  of  the  king's  council  according  to  their  bonds,  were 
adjndged  to  pay  every  of  them  8/.  for  a  fine,  and  accord* 
ingly  made  payment  thereof,  as  they  were  then  thought 
vorthy  fo  to  do.     But  .after  at  a  feflions  hoiden  at  Coventry 

1  H.  8.  an  indiSment  was  framed  againft  him  for  this  mat- 
ter, and  thereof  was  found  guilty,  as  if  therein  he  had 
committed  fom^  great  and  heinous  oflFence  againft  the  king's. 
peace,  his  crown  and  dignity.  HolUnJbed^  pari  2.  in  the 
time  of  I  H.  8.  fol.  804.  and  fol  1 104.  in  the  cafe  of  Sir 
Ntcklat  Throchrniofif  i  i/^r. 

Noie;  Before  Wejlm.  2*  cap,.  3b.  Some  juftices  are  faid 
to  rule  oyer  the  recognitors  oJF  affixe,  and  made  them  giv«  ] 

2  precifc  v^r(}ift  witfiout  finding  th^  fpemi  matter.   %  Injl. 

421.    * 


T^mL 
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Adams  verfus  Tomlinfon. 


Debu  JUDGMENT  wts  given  for  the  plaimtiff  io  B.  IL  upoq 

ft  Danv.  Ab.     ^    which  the  defendant  brought  a  writ  of  error  in  the 
i^Lev'l'iss.     Exchequer-chamber,  aad  after  the  writ  of  error  brooghtj 
1  Sid.  136.      the  plainttflF  in  the  firft  adion  brings  ao  ^Qiooof  debt  upon 
I  Keb,  8ft7.     tiie  ju(jgnieqt,  tp  whick  the  defendant  pleads  Ntd  tiel  Rf* 
cord*    And  refolved  the  plea  19  naughV;  for  notwiihOaiid- 
iQg  fuch  ^  writ  of  error  aa  adion  of  debt  lie^  upon  the 
judgment,  as  Dysp  ^7,.  kpl,  5.  and  6.  and  18  JB.  4.  7*    But 
BmU'  20.pl  31.  takes  this  difference.  That  when  th«  ac- 
tion of  debt  is  brought  before  the  writ  of  error,  the  ^Qiaa 
contiofies  good,    But  if  the  writ  of  error  is  firft  httmgla, 
debt  does  not  lie ;  but  in  Umhty  and  l^imghm^^  eafe  the 
judges  ,beld  it  was  all  one,  and  that  %  writ  of  error  is  not 
any  Supirfeds4^  to  ai^  afiion  of  debt ;  and  that  aotwith* 
fi^ing.the  writ  of  trror,  tb^  bail  nay  briqf  in  tho  prin* 
cipal  in  difcbarge  o(  the  mainpernors. . 

Ckrk  virfiis  Mcliiieux. 

Efape.  T^  *°  a  AioR  upon  the  cafe  for  an  efcape  againft  tbe  iherilF 
3  Dur.  Ab.     X  <rf  Ntitmgiam.     The  defendant  pleaded.  That  daring 
I  'lcv^  uo      *'**  ^'*'**  ***•  prifoner  was  in  his  coAodj  he  received  e-  writ 
1  Sid.  169.'     of  privilege  from  thr  marquefs  of  MeweMfiltf  reciting  that 
t  Keb.  84$.     he  was  a  juftice  of  peace  of  the  faid  eoontj,  and  CW^- 
Rotubrum,  and  that  the  fatd  prifoner  was  convened  before 
the  juftiees  at  the  quarter-feffionsy  and  that  by  the  taw  of 
England  the  prtfener  ought  not  to  be  molefted  emuh  &  r^- 
/Ma^^^^^'       W^i^  durtfig  the  time  that  he  had  cMifes  there  depending, 
—        and  commanded  the  (heriff  to  difmiis  him»  which  the  de- 
fendant accordingly  did.      To  this  plea  the  plaintiff  de- 
murred;   and  it^feemed  an  ill  plea,  becaufe  the  juftiees 
can't  caufe  an  arrefled  perfon  to  be  difmifled.    Viii  Brawl. 
ft  P,  jO|.  *  '•  ^'  ^S*  f^f^f^  i^ainft  the  (heriflfs  of  London,  where  the 
court  held,  that  if  a  man  was  arretted  in  the  foce  of  the 
,  court,   the  court  bad  power  to  difcharge  him|   but  not 
otherwife. 

Patrick'/ 


Tcim.  HUL  x6  &  x;  Car«  a.  B«  it 

Patricks  Cafe. 

A  WRIT  of  Mmdamut  was  direSed  out  of  the  KingS  Mandtmiit. 
Bench  to  RkianlBryan,  theiienior  fellow  of  ^ren^s  >  ^J-  ^i- 
Ottege  io  Camtridgef  to  admit  and  pronounce  Simon  Fairsck  \  Keb.^189, 
prefident  of  the  faid  college,  being  DeUtg  modo  eli^ut  pre*  194, 19$,  $*$!« 
fideotf  or  to  (hew  caufe  to  the  contrary.     After  an  ip/uw  ^'^»^J^5f83S» 
and  FharUs  Richard  Brym  makes  this  return  2  viz.  That  \6^%^9,^ 
Bng  H.  6.  30  Martii  26tA  of  his  reign,  by  letters  patent  HoUiogihetd 
under  bis  great  feal  of  Englakd^  gave  licence  ^o  Margai^d^f^^i^^f^ 
<peen  of  Emgload  his  confort,  that  flie  might  found  a  col*  dt  E.  4.  <r«dl 
lege  to  oonfift  of  one  prefident  and  four  fellows  (more  or  leis»  ^'fi  Ckffigt. 
as  the  revenues  of  the  faid  college  ihould  happen  to  fallout) 
in  the  univeHUy  of  Ctmbridge,  and  afcertains  the  place  ad 
fiuiendttm  ii  oroadum.     Which  prefident  and  fellows  for  the 
tiiae  being,  according  to  fuch  flatutes  as  the  bifliop  of  Ctf- 
«rarf^,  Johti  ib«^i^/it  chancellor  of  the  Exchequer,  and 
others  wfailft  they  lived,  or  the  greater  part  of  them  Ihould 
live,  Ihould  make>  (hould  be.governedy  punlflied  add  de« 
prived.     That  Andrew  Duckit  ihould  be  the  firft  prefident^ 
and  names  the  other  four  fellows,  clerka.     That  the  faid 
prefident  and  four  fellows  may  afterwards  admk  more  feU 
lovs.    That  the  name  of  the  college  i)uill  be  Reghalc  Col* 
Itgiam  Sattii0  Margarets  H  SanUi  Bemardi  hi  Umverfitaii 
Ctabrlgim.     That  1 5  April  fl6  H.  6.  Matgaret  founded 
tbe  college  accoVdingty,  and  made  the  faid  Dutkil  prefideiH^ 
sod  the  other  four  fellows,  and  that  they  might  choose 
oibm.    The  bifliop  of  (^etdryj  Somttfeik  and  the  oihefa 
bdbre  appointed,  oiake  and  ordain  ftatttte»  and  orders; 
tnongft  which  they  ordain,  i .  That  the  college  be  called 
^fMsV  CoUigef  and  that  in  the  iame  be  one  prefident^  whom 
all  others  in  Omnibus  Uatis  tf  hmefiis  muft  obey.     That 
there  be  ma^eea  fellows,   whereof  every  one  imift  fake 
holy  orders  within  two  years  after  they  becooae  matters  of 
art,  oniefa  the  prefidetit  and  greater  part  of  the  feUowaftall 
live  them  longer  time.    ^  That  none  of  the  fellows  fow 
dilcord,  and  if  any  be  found  (o  doing,  they  iojoin  the  firft 
line  admonition  by  the  prefident  or  his  deputy  $  the  Iccood 
tine  by  the  prefident  and  two  felloes;  the  third  time  ex« 
poUioo.    And  if  ^  difcord  arife  between  the  prefident  and  o  p^    iQ2» 
the  fellows,  or  any  of  them,  the  prefident  nauft  call  the 
fellows  together  three  feveral  times  in  three  days  fyace  1 
sad  if  they  cannot  ^ooapofe  the  differences,  then  aa  weD 
die  prefideQt  as  the  fellows  are  bound  to  fbnd  10  ttiemvanl 

of 
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of  the  chancellor,  and  the  greater  part  of  the  prspojtti  of 
the  colleges,  under  pain  of  expuflfion.  That  king  James 
9  Martii  3  Jac.  confirmed  all  fornyr  charters  and  grants  to 
the  univerfity  and  fcholars  of  theGune.  And  farther^  that 
the  chancellor  of  the  faid  univerfity  for  the  time  being  tif 
vrithin  the  town^r  fuburbs)  or  in  his  abfence,  the  ticc^ 
chancellor,  per  Cancellarium  Unmrfitatis  pr^diA^  in  ea 
parte  depuSat*  Jhe  appun^iua^,  flioutd  be  ordinary  vifttor 
(where  no  fpecial  viiitor  was  nor  ihould  be  otherwife  ap- 
pointed) of  all  colleges  and  halls  in  the  faid  univerfuyi 
That  no  fpecial  viiitor  is  appointed  of  this  college.  That 
Dr.  Edward  Martin  late  prefident  died  7  April  14  Car.  2. 
and  that  ever  fince  Edward  earl  of  Mmchefier  hath  been 
chancellor,  and  oat  of  the  town  of  Cambridge  and  fuborbs 
thereof.  That  Dr.  Dillingham  is  his  vice-chancellor.  That 
the  town  and  univerfity  of  Cambridge  are  within  the  dio- 
cefe  of  the  biAiop  of  Ely.  That  at  the  death  of  Dr. 
Martin,  and  ever  fince,  Mathtw  Wren  was  and  hath  been 
bifhop  of  Eiy.  That  Simon  Patrick  hath  not  made  his  ap- 
peal to  the  chancellor,  vice-chancellor  or  blfhop,  and  there- 
fore he  the  faid  Richard  Bryan  cannot  admit  or  pronounce 
the  faid  Simon  Patrick  preGdent. 

Mafiers  pro  Pi^rick.  1  conceive  the  return  to  be  infnf- 
ficient,  and  the  ftatutes  of  the  college  recited  are  not  nu- 
ferial,  and  the  letters  patent  are  not  well  applied,  i.  It  is 
faid  That  the  college  if  within  the  diocefe  of  the  brfiop  of  Ely ; 
but  it  is  not  fatd,  That  it  is  within  the  jurifdi^ion  of  the 
Ajbop ;  and  it  may  be  within  a  peculiar  of  the  diocefe,  in 
which  the  bilhop  hath  nothing  to  do.  i  •  A  college  is  a 
temporal  corporation.  Coke  fur  UH.  250.  a.  Dyer  255.  b. 
Finch.  92.  2.  A  college  is  temporal,  ^iz.  To  pronounce  Mm 
prefident.  Dyer  209.  Deprivation  is  a  temporal  ad,  Et 
€ontrariorum  eadem  eft  ratio.  And  it  is  hot  riequifite  that 
the  prefident  be  in  orders.  44  Jff\  9. 
,  Obje^>  This  college  is  founded  ad  ffudendum  (!?  orandum, 

which  implies  that  it  is  fpiritual. 

Refp.  Coke  fur  Lit.  342.  a.  An  hofpital,  though  founded 
ad  ormulumf  is  lay,  for  every  one  is  bound  to  pray ;  and  ad 
ftudendum  doth  not  refer  to  divinity.  And  the  fellows  here 
are  to  enter  into  orders,  but  it  doth  not  here  appear  that  the 
fellows  are  in  orders. 
P.  iba.  *  ObjeB.  An  impropriation  cannot  be  to  a  lay  corpora- 
tion, but  it  may  be  to  a  college. 

Refp.  It  may  be  to  a  nunnery,  Pbwd.  and  yet  that  is  no 
fpiritual  corporation.  And  this  courr  is  the  proper  place 
for  Tcdrds  and  exaiQination  of  this  matter,  becaufe  other^ 
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wife  here  would  be  a  &iler  of  j  vAice.  Co*  Inji,  4-  7 1  #  And 
here  can  be  no  pFejudice  to  any  one  by  allowing  a  Ijianda^ 
wmsi  for  nolwitbftanding  fuch  a  writ,  the  party  griev^ 
may  try  his  right,  viz.  the  party  whom  the  feignior  fellow 
haih  akeady  admitted  p refident. 

Authorities  in  the  cafe  are  tbcfc  ;  Fitz.  Affife  1 50.  8  £. 

3.  69.  9  H.  6.  3a.  Dyer  aop.  6  H.  7.  14.  In  ih^  ca/e  of 
a  free  chapel.  So  in  cafe  of  the  granting  of  letters  of  ad- 
mimffa-ation,  Lufiin  verfus  Carver ^  Stile's  Rep,  And  in 
cafe  of  the  ufber  of  a  grammar  fchbol,  Cray  for J^%  cafe; 
and  To  prays  a  Mandsmus. 

Brampjlwi  contra.  This  college  being  founded  for  a  fpi- 
ritual  end  is.  a  fpin^ual  corporation,  Linwood  iii,  Eff  155. 
The  orders  of  tht.CartAufians.  8  Ajf,  pi.  2gii  ^i.  L.  ^E. 

4.  127.  and  Allen  and  Najbe^%  cafe.  ' 
•    Jams  pro  Patrick.     This  return  is  infufficient,  becaufe  it 
4oth  noi  cor^ain  an  anfwer  to  the  writ ;  for  the  return  fays 
that  Mr.  Patrick  hath  not  appealed ;  but .  (hews  no  caufe  . 

he  (hoold  appeal,  34  H,  6.  41.  but  in  truth,  the  return  is 
to  the  jurifdi&ion  of  the  court.  I  (hall  confider  the  return 
in  two  points,  i.  As  without  reference  to  the  letters  patent, 
and  2  What  influence  the  letters  patent  have  upon  the 
fame. 

As  to  the  ijly  The  king  gives  licence  to  the  queen  to 
er ed  a  college  ad  Jiudendum  i^  orandum,  and  no  vifitor  is 
appointed ;  and  whether  there  be  any  remedy  in  this  court  to 
reftratn  a^grievaoce,  is  the  queftion.  This  court  hath  ju- 
rifdidtpn^to  retrain  and  take  cognizance  of  all  mifdemean- 
ors  extrajudicial.  Co.  11.98.  fia^^'s' cafe.  i.  If  there  be 
no  renoedy  for  this  here,  there  is  remedy  no  where. 

ObjeH.  Mr.  Patrick  ought  to  appeal  to  the  vifitor. 

Refp.  It  doth  not  appear  by  this  return  that  there  is  any 
vifitor.  And  i.  The  foundation  doth  not  appoint  any  vifi* 
tor.  And  a.  The  law  doth  not  appoint  the  founder  to  be 
vifitor ;  and  if  it  did,  queen  Margaret  the  foundrefs  here 
was  a  foreigner  and  died  without  iflfue :  And  we  (hall  not 
•intend  any  vifitor  when  'tis  not  mentioned,  becaufe  a  return 
ought  to  be  certain,  and  is  not  to  be  conftrued  by  intend- 
ment, for  the  party  cannot  reply  to  it. 

•  Qbje^.    The  ordinary  of  the  diqcefe  is  vifitor.  ♦  P.  104* 

Rcjp.  I.  There  is  no  authority » in  our  law  for  that,  in 
cafe  of  a  college.  2.  The  experience  in  the  univerfity  is  * 
totally  againft  it ;  for  the  biihop  appoints  vifitors,  but  not 
the  Ufhop  of  the  diocefe.  3.  When  the  letters  patent  re« 
cited  in  the  return  were  made,  the  law  was  not  fo  taken^ 
lor  'tis  added  as  a  fupplement^  who  (hail  vifit.    4.  The 
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titttrc  of  tbk  corporation  dodi  not  ollow  tbe  biAiop  to  \m 
▼tfitor;  for  i  take  it  faro  mtc^  that  where  tbe  Iread  of  the 
torporvtfod  h  cooftiloted  without  the  cotcnrrcMr  ot  die 
ordinery^  there  the  ordinary  hath  no  jurifiliaioo,  be  tbo 
corporation  fpiritual  or  temporah  i.  For  a  Tpiritnal  cor* 
poration,  as  an  hofpltal.  P.  M  B.  4^.  h»  50.  p.  In  caft  of 
a  free  chapel  the  ordinary  fliall  ptocttA per  pmnam  c0p0rAm 
&  nm  peaimitriam*  The  king's  chaplaiii  may  be  vifited  aa 
a  private  perfon,  but  not  fn  his  politick  capacity  6  H.  7.  7* 
He  cannoi  vtlit  a  cbapbio,  becaofe  he  comes  not  in  by  Ua 
a€b.  In  cafe  of  a  dean,  in  temps  EJh  6.  A*,  fr^emmhre  li. 
In  cafe  of  an  abbot,  9  H.  6.  32.  If  he  comes  in  by  dec* 
tkm  without  the  concurrence  of  the  ordinary,  a.  For  a 
temporal  corporation^  it  is  phuo  \  and  here  this  coHege  ia 
not  a  fpiritual  corporation,  becaofe  neither  the  perfom  nor 
employment  are  fpiritual.  The  prefideot  is  not  to  be  ia 
orders ;  thCempioyment  adjluiefiium  H  etmidum  %  all  learn* 
ing ;  ad  ormidum.  So  muft  ail  lay  profeflions,  hofpitals,  « 
private  School,  a  workhoufe  is  ad  eperandum  ii  etmdum.  It 
19  the  doty  of  every  one. 

As  to  the  %dt  Let  us  coniider  what  influences  the  letters 
patent  have  in  this  cafe$  I  conceive  they  alter  not  the  xiSm* 
I.  Here  are  no  reftridive  or  negative  words,  as  to  the  ja» 
rifdidion,  as  in  a&  of  parliament,  or  as  in  the  grant  of 
conufance  of  pleas,  /#s  O^yod  mtUuf  Jufticiatius  fe  infrwmit- 
Asf.  21.  it  doth  not  appear  that  there  was  any  vifitor  at  the 
time  of  the  return*  The  vice-chancelior  ought  to  be 
thcretmto  appointed,  and  he  doth  not  vifit  fuatemu  vice* 
cbancdior. 

Oijeff.  A  pfcfidentihip  of  a  college  is  not  an  office  of  m 
puUick  nature. 

Refp^  Bsgg's  cafe  is,  'that  this  court  hath  oooufance  of  all 
wrongs/  be  they  private  or  puUicfc.  a.  But  then  is  of  a 
pubKck  nature  naore  than  the  petty  corporations  in  ComweU^ 
or  any  petty  borough. 

And  for  authorities^  there  was  nb  precedent  for  Bagg^ 
cafe ;  but  the  judges  finding  tbe  roifchief,  did  our  of  the 
foundation  of  law  frame  that  writ ;  and  here  the  prefident 
cannot  have  an  aflife,  and  therefore  ought  to  have  this' writ* 
'  P*  105*  *  Fiuci  fdic^tor  general  cMtfa,  I  agree  the  power  of 
this  coert  to  be  very  great,  and  Bagg'^  cafe  taken  cum  grmto 
faUi  is  good  law.  But  in  ail  cafes  where  the  finrndation  of 
a  corporatioo  ia  deemofynary  (be  it  lay  of  fpiritual)  the  or* 
dinary  is  viiitor  thereof.  Limvood  cap.  de  ReBgiefie  DomUms 
Ferho  Ordinarius.  Lecus^piut  nm  poteft  fimdoH  eo  med$  fo^d 
nmp4$t3pifc9pas  fk  httrmtnere.    Andif  the  ordinary  in 
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noU  then  the  founder  is  vifitor ;  and  if  neither,  then  the 
king,  as  fountain  of  authority ;  and  if  (o,  then  the  king 
grants  this  authority  by  his  letters  patent.  A  man  cannot 
refort  to  this  court,  but  either  it  mtift  be  per  faltum  or  pen 
fradusf  Hob.  23.  Dr.  Jameses  CACtt  and  ifr««/s  cafe.  De- 
privation is  not  qucflionabic  here,  and  13  yac,  Huntlef% 
cafe.  The  confequence  is  great.  Where  the  founder  • 
names  a  vifitor  and  prohibits  appeals  from  him,  yet  an  ap-  / 

peal  from  the  vifitor  is  not  reilrained.     Magdalen  college  in  •    . 

Oxford  is  fo  founded,  Abfque  uUo  Appellationis  remedh ;  and 
rcfolvcd  inter  Dr.  Pierce  and  Dr.  Tarbury^  fuch  claufe  doth 
not  retrain  an  appeal  from  the  vifitor ;  although  it  was 
there  objeded,  that  he  might  come  into  this  court,  but  re- 
folded he  ought  to  refort  to  the  vifitor,  and  the  words  are 
contrary  to  common  right.  See  the  claufe  of  Omni  apptU 
iat/one  remota^  Co,  Infi,  4.  340. 

Raymond  pro  Patrick.  \  ihall  waive  the  exceptions  to  the 
form  of  the  return,  which  is  at  the  bed  but  argumentative; 
and  out  of  which  the  confequence  intended  cannot  without 
much  incertainty  be  deduced,  to  wit.  That  the  college  is 
within  the  juri^didion  of  the  bifhop  of  Ely^  therefore  not 
within  the  jurifdidion  of  this  court  of  B,  R,  For  a  man  in 
fomt  cafes  ^ay  have  redrefs  in  both  jurifdidions  F.  N.  B, 
5 1.  ^.  He  may  fue  here  and  there  for  a  penfion  ;  and  that  it 
is  within  the  diocefe  of  the  bifhop,  therefore  it  muft  be 
within  the  jurifdidion,  whereas  it  may  be  -withm  fonm 
peculiar.  Such  a  return  by  a  flieriff  hath  been  refolved 
naught,  as  Plowd.  14.  a,  ManxePs  cafe.  In  Habere  facias 
feifmam  the  (herifF  returns,  that  another  is  tenant  of  the 
land,  and  fo  he  cannot  give  poflTeiTion  without  trefpafs,  it  is 
no  good  return.  But  I  (hall  waiye  thefe  exceptions,  and 
fpeak  only  to  the  main  point  intended  in  the^return,  which 
is  this,  That  this  college  is  within  the  jurifdidion  of  the 
bifhop  of  Ely^  who  is  proper  ordinary,  and  that  Mr.  Patrick 
ought  to  apply  himfelf  to  the  bifhop  and  not  to  this  courts 
which  in  fhort  is.  That  the  bifhop  of  the  diocefe,  where  no 
fpecifti  vifitor  is  appointed,  is  de  communi  jure  vifitor  of  col- 
leges in  the  univerfities.  In  (xamining  of  which  point,  as 
to  our  cafe,  •  I  fhall  humbly  crave  leave  to  premifc  three  •  p^  io6. 
things,  which  I  conceive  will  be  granted  me  on  the  other 
fide,  for  they  are  very  plain. 

I.  Upon  the  whole  record,  upon  view  of  the  writ  and  of 
the  return  thereof  together,  it  doth  moft  plainly  appear  to 
the  coort,  that  the  plaintiff  Mr.  Patrick  is  greatly  injured, 
«iid  that  by  the  defendant  Mr.  Bryan,  and  fo  deferves  no 
more  favour  than  a  Tort-feafor ;  for  the  plaintiff  by  the  writ 
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fuggcfts,  ^jfod  debito  modo  ele^us  fmi .  Praftdens  ejufdem 
Collcgii^  6f  in  locum  Prafidentis  Collegii  pradi^i  admitii  je 
ebtiderit ;  and  that  notwithdanding,  Richard  Bryan  the  de- 
jfendant  being  feignior  ftllow,  ?jf  cut  pcrtiwt  Prafidentem  Jsc 
ele^um  pronunciarCf  i^  perfonam   fie  fleSam   admittere,  W 

'  factre  ele^utn  Prafidentem  jurari  Eff  coram  comtminitate  CoU 
legii  in  Capelta  ejufdem  ad  menfam  'Domini  perfonaliter  prafen^ 
tarif  pradi^um  the  plaintiff  in  Prafidentem  admit t er e  retmit. 
The  defendant  returnsx  The  foundation  of  the  college,  and 
fome  certain  (laiutes  {{o  many  as  he  thinks  make  for  hts 
tu/n)  the  letters  patent,  and  that  the  college  is  within  the 
diocefe  of  the  bilhop  of  Elyf^i^c.  and  fo  he  cannot-  admit 
him ;  but  not  one  word  that  the  plaintiff  was  not  duly 
eleded^  nor  that  Mr.  Eryan  is  not  the  perfon  that  hinders 

.  the  plaintiff's  admittance,  both  which  by  filence  are  agreed 
unto  by  Mr.  Bryan;  but  that  the  plaintiff  hath  not  taken  a 
right  courfe. 

2.  That  the  letters  patent  as  to  the  matter  in  queflioo 
are  of  no  concernment :  i.  Becaufe  they  are  nor  reftridive, 
(b  as  none  other  ihall  viiit  but  the  chancellor  or  vice-chan- 
cellor. 2.  Becaiife  the  vice-chancellor  mufi  bt  in  ea  parts 
diputat^  five  appun^uai\  which  is  not  here  alledged  to  be 
done  :  So  that  they  niiake  nothing  in  this  cafe,,  and  this  be- 
ing obferved  already,  I  (hall  fpeak  no  more  to  tnem* 

3.  That  (contrary  to  what  hath  been  by  the  way  d- 
kdged,  but  not  proved  on  the  other  fide)  every  eleemofy* 
l^ary  foundatioo  is  not  vifitabie  by  the  ordinary  ;  'tis  faid^ 
8  yljf.  M  3^*  Thsit  the  ordinary  ihall  not  vifit  but  where 
he  ha'th  inftitntion  and  indUdton  ;  and  with  that  agrees  the 
opinion  of  Keble,  HjiL  6  H.  7.  14.  pi  a.  But  admit  that 
the  ordinary  may  vifu  where  he  hath  not  indu&ion,  yet  his 
power  (hall  not  extend  to  all  eleemofynary  foundations;  for 
Regifi.  Orig.  35.  a.  A  prohibition  is  to  an  officer  of  the 
court  of  Canterbury  and  his  commiflary  for  the  holding  plea 
concerning  the  grammar  fchooi  of  Femedortf  in  a  fuit  be- 
tween the  abbot   and  convent  of  Battel  and  IViltiam  Pipod^ 

P;  J 07; /^^^//?- 41.  4.  Another  prohibition  *  io  the  archdeacon  of 
Taunton  for  holding  plea  concerning  an  hofpital,  and  yet 
nothing  can  be  more  eleemofynary  than  fchools  and  faofpi- 
tais.  And  could  the  ordinary  by  the  common  law  have 
vifited  all  foundations  eleemofynary,  the  ftatute  of  2  H.  5. 
cap.  I  had  been  to  no  purpofe,  which  doth  enable  the  ordi- 
nary to  corre£k  the  abufe  of  lay-hoffitals  ereded  for  the 
purpofes  therein  mentioned.  So  that  I  do  conceive,  as  it 
is  of  hofpitals,  fo  of  all  other  eleemofynary  foundations^ 
and  without  fpecial  vifitors.  8  Aff.  pi  29.  and  Ceh  I  10. 
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ji .  tf.  If  the  bofphfti  be  fpiritaal,  rhe  bi(hop  fhall  vi(it ; 
if  lay,  the^trcn :  f<5r  fo  the  writ  in  the  Regijlcr  before 
lit^d  \9y  foL  41,  Totum  in  temporalihus  fundatum  exiJUt. 
And  the  ftatute  De  clrcuMfpe&e  agatir^  13  E-  i*  Epifcepus 
ifnrat  placitwn  in  Curia  Chrijlianitatis  de  iis  qua  mere  Jimp 
fplritudian  A  lid  Linwood  53.  expounding  what  are  Meri 
Spiritnalia^  fay5,  ^ta  nan  habent  mixturam  temporalium. 
And  if  there  be  no  vifitorsfpecially  appointed,  then  incom- 
mon  rcifon,  and  according  to  the  rule  of  law,  Ne  deficeret 
Jtiflilia^  the  king.  So  that  now,  whether  this  college  upon 
the  whdie  record  be  of  a  lay  or  fpiritual  foundatioq,  is  the 
qiiel>ion :  for  if  ic  be  fpiritual,  then  I.  mud  acknowledge 
the  biihop  of  Ely  (admitting  the  c6urt  (hall  intend  its  being 
within  the  conopafs  of  his  diocefe  to  be  within  his  jurifdic- 
lion)  in  all  things  fpiritual  ought  to  vifit ;  but  if  it  prove  a 
Uy  corporation,  then  I  conceive  the  king  is  to  vifit,  for  no 
founder  appears,  Ne  Curia  Regis  deficerent  in  Jujlitia  exki- 
bender,  Co,  Injl.  4.  213.  And  1  do  conceive  this  college,  48 
it  IS  here  detcribed,  to  be  of  a  temporal  add  lay  founda- 
tion.  In  the  proof  whereof  I  (hall  make  no  difference  be- 
tween it  and  other  colleges  of  the  univerfities ;  for  if  any 
difference,  it  will  be  on  my  fide,  the  foundations  of  other 
colleges  being  more  fpiritual  than  this. 

1.  From  the  end  and  purpofe  of  its  foundation,  v/&  -A/nodin.  deRep. 
Jhidefidum  (J  orandum,     I.  Ad  Jtudendumf  which  |nay  be,  1- 3- c  7.  </< 
and  by  experience  we  fee  hath  always  been  humane  learn- ^^^^^/JT^^ 
ing  priiicipallr,  v/2.  logick,  philofophy,  mathematicks,  ^r.///i/«  Trent, 
And  the  coniUiH  pradice  founded  upon  the  opinions  of  I-  S-  «•  3- 
learned  men  concomitant  with   praftice.     Camden   in  h^u^ngand 
BrUoHma  381.  defcribing  the  univerfity  of  Oxford^  fays.  Clergy  Sjrno- 
That  the  places  of  learning  were  in  old  tinie  called  Studia,  2[™*»  ?**'*• 
for  that  they  were  defigned  pro  bonarum  literarUm  fiudiofis\^^  Pl^t.  c.  9. 
and  in  bis  defeription  of  Cambridge^  having  repeated  all  the  lag.  S4i>  S4«- 
colleges  in  that  univerfuy,  amongft  which  he  names  this  of 
Mf^f^U  fpeakipg  \U  conlmendation  of   this  univerfity,  / 
•wiV/,  feys  he,  •  lit  f^[t  tittle  mxmafieries  and  religious  Awfes.  ♦  P.    108; 
So  that  he  makes  a  plain  diftindion  between  the  colleges  in 
the  univerfity  and  religious  hsufes.    And  Stow  in  reckoning 
up  all  the  colleges  of  both  univerfities  and  their  foundation, 
fiii.  450,  ilfc.  ihewing  fome  oxiginaily  founded   for  gram- 
ntar,  others  for  logick,  others  for  other  fciences,  reckons 
none  of  them  barely  for  ecclefiaftical  matters.  Linwood  t^^. 
K.  Cap,  De  Magl/fris,  fays,  A  coU^  is  only  Hrfntahshm 
"SfMoHumi  and  t6i.  Cap.  De  Heeretieiiy  Verb,  Ipfots  loci, 
where  trcattiig  of  tfat  jurifdi£tion  of  (he  ordinary  in  punifh- 
inir  her^icks  PU(«  Uii«  cmeftion:  What  if  the  place  bt 
'  H  2  Non 
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Non  hqhens  Ecckfiam  Parockt'alenty  qui  eji  locus  Religiofut,  vH 
Collegium^  aliufve  locus  qui  non  fuhefi  Ecckfta  Parochiali  f  So 
that  Collegium  (which  I  take  to  be  in  the  univerfity)  is  a 
place  di(lin&  from  Locus  Religiofus,  And  in  truths  if  we 
dbferve  the  foundation  of  all  rtligioiis  and  ei^clefiailical  cor* 
poratiens  and  focieiies,  not  one  was  ever  (ten  wbofe  end 
.  was  Jd  ftudendum.  I'hcir  defign  was  either  to  pray  pro  am^ 
mabust  or  to  obferve  fueh  and  fuch  caRonical  hours,  accord- 
ing to  fuch  and  fuch  an  order,  their  mattins,  vefpers,  com- 
pline ^nd  other  divine  offices  tending  to  divine  worfiiip^ 
which  was  already  by  the  church  prepared  to  their  hands, 
and  fuch  as  men  of  ItHle  or  no  learning  might  perform. 
They  might  co«emplate  upon  what  was  already  invented 
and  fludied,  and  agreed  on  to  iheiF  hands,  but  not  excogi- 
tate new  rtiaifers  'm  religion.  They  went  on  in  a  circle, 
and  where  they  Mt  off  at  night,  they  began*  the  next  morn- 
fng.  They  were  not  injoined  Ad  Jludendum^  but  Ad  cek- 
brandum  divina.  True  tt  is,  lome  members  of  fuch  foun- 
dations have  been  fludents,  and  have  profited  in  arts,  an4 
have  written  leatned  traSs,  but  they  were  not  injoined  to 
do  fo ;  for  ^is  not  ilttdy,  but  Cekbratio  divimrum  makes  an 
ecclefiaftical  corporation.  For  fuppofe  a  .man  ihould  ere£fc 
a  fociety,  and  dlred  that  it  fliouid  be  to  fludy  the  fchooU 
--:  tnen  or  the  fathers,  to  enable  them  in  the  polemical  parts 
'  (Ot^  theology,  or  to  paraphrafe  or  make  a  comment  upon  the 
b^ble,  as  the  Sttiok  Commhricenfts  did  upon  Arifiotle^  this 
would  not  be  a  fpiritual  corpora' ion  ;  for  that  the  fpirittiaU 
ty  contlfts  in  celebrmdo  divina  y  fungendo  divinis  officiis^  and 
not  in  Jludendo.  7^  Ad  orandum  is  no  more  than  what  is 
implied,  for  with  all  ftudtes  that  muft  be  concomitant.  A 
lawyer  by  the  lord  Cokeh  rule  of  ^uatuor  orahis  may  be  as 
well  an  ecclefi^dical  perfon,  if  Ad  ordndum  (hould  make  hint 
^clefiafiical.  I  may  fay  of  this  word  Adorandum,  as  Und- 
*  P.  109;  ^(wi  expounds  the  words  *  of  Circamfpe^e  agatisy  De  mor- 
tals  peccato.  I.  fays  he,  Non  intelUgds de  ornni peccato  mortaU^ 
fed  de  tali  cujus  punitio  de  fui  nafurd  fpe^at  ad  forum  Ecdc" 
fiajlicum ;  for  if  the  church  (hould  take  (;onufance  de  ra^  . 
tione  cujuflibet  peccati  mortalis  periret  temporalis  gladii  jurif^ 
di^io,  for  that  every  evil  ad  would  have  fomething  of  mor- 
tal fin  in  it.  So  if  the  injun£iion  of  faying  one's  prayevs 
I  ^ould  make  a  corporation  fpiritual,  none  almoft  of  thofe, 

^hich  are  out  of  doubt  lay  hofpttals,  but  in  their  creation 
would  be  fpiritual.  Nay  in  Pit*6  and  Jamesh  cafe,  Hoh. 
I  a  I.  Prayer 'for  fouls  was  injoined,  and  yet  the  hofpital^ 
was  lay.  And  denomination  is  from  the  greater  part  of  the 
imploymenti  %hz.  If  it  be  to  celebrate  in  EcckfUflids^  ^ris 

that 
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thai  makes  am  ccclcfiaftical  pcrfon.     They  were  Dhiw 

muaicif  fervith^  and  did  Deo  fervire.     As  to  the  objedioPt  1 

that  the  fellows  are  he^e  injoined  to  be  in  orders,  it  hath 

been  anf^A-ered^  1.  The  preCdent  is  not  injoined.     ji.  T.hcy 

may  be  difpenfed  with  amongfl  themfelvcs. 

2»  From  the  ufe.  i.  How  they  are  ufed  in  the  com* 
monweaith.  2.  What  ads  they  do  not  compatible  with  a 
fpiriraal  corporation.  To  the  i^?,  8  AJf,  pi  29.  A  fpiri- 
tual  corporation  is  not  chargeable  with  lubridies,  nor  taxed 
amongft  the  laity.  Now  a  college  in  the  univerfiry  is  fo 
taxed  in  evjcry  aS  for  fubfidy,  as  v  e  may  fee  2 1  Jac,  3  Car,  Roy  poet  cre- 

1.  and  the  laft  aS  for  fubfidies,   1 5  Car.  2.  only  there  is  a  atcDoaor*  ip 
provifo  tOidifpcnfe  with  their  payment.'    2.  The  univcrfity  {Jj^Hon!  l.^*.^* 
fends  burgeiTes  to  the  parliament,  which  they  could  not  do  c.  i.  pag.  394. 
if  they  were  a  fpiritual  corpoi*ation,  Et  eadem  efi  ratio  partis  ^®""'  ^*!i 
W  totius^  if  the  whole  be  lay,  the  effeniial  pJLrts  cannot  be  fSr.'****'  *  ^ 
Q>iritual. 

3.  From  their  conftant  applicatipn  to  the  temporal  powjfr 
upon  ail  occaiions  of  grievances  amongft  them,  and  the 
balking  the  biihop  of  the  diocefe.  Linwood  fol  \$$*cap' 
Vt  Magifiris.  When  books  of  WickcUff  were  rprea<^ 
abroad,  and  othen  pretended  to  expounij.the  fcriptures,  9 
canon  was  made,  that  none  fl>ould  do  fo,  but  by  licence 
from  twelve  of  either  of  the  univerfuies,  tp  be  allowed  by 
the  archbiAiop  of  Cmtterbury^  not  the  biftiop  of  Ely\  or  of 
the  diocefe.  5  E.  2.  Af.  8.  Riky  533.  Ope  Ro^^r  Baketon 
having  a  defire  to  take  his  degree  in  the  univerfity,  was  de- 
nied, and  thereupon  he  brought  his  Mandamus  direded  tp 
the  chancellor  and  nialWb  oF  the  univcrfity.  T'f/Zr  Rege 
28  die  Martii  al  TorL  Riley  534.  in  the  fame  year- the 
univerflty  thought  themfcUes  (0  far  from  being  a  fpiritual 
corporation,*  that  they  excluded  certain  fchoUrs  who  were  of  ♦  P.  1 10. 
the  order  of  the  predicants,  and  denied  ihcm  any  privilege 
ef  the  yniverfity,  and  thereupon  thefe  fLholars  (waiving  the 
bilhop  of  the  diocefe)  apply  themfelves  to  the  king,  aTid  ob* 
tain  a  Mandamut  d.irefled  to  the  chancellor,  Regentihus  i^ 
^u^Rfgentibifs  of  the  uniuerfuy,  commanding  them  to  allow 
the  complainants  the  privileges  by  them  challenged.  Tii/ie 
Jiege,  29  Martii  6  E,  \,  Co.  2  Inji.  640.  Rex  non  intro- 
mittit  fe  de  his  qua  f pedant  ad  forum  EcckftAJlkum^  profe- 
^uatur  coram  Ordinario  jus  Jidum.     Riley  60  \    Clauf,  19 /?.  TcftcRcge, 

2.  Af.  24.     Ri^hert  Lichladey  a  fcholar  m  Oxfard  tor  main-  »8  JuUi. 
taining  lolardy  was  complained  of,  and  the  univcrfity  was 
rcmtfs  in  puni(hing  him ;  the  b'.fhop  takes  not  upon  him  ju- 
rifdidion  though  in  a  caufe  of  herefy,  hut  the  king  direSs 

fa'u  writ  to  the  chancellor  of  the  uoiveriiiy  to  remove  him  : 

In 
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In  which  writ  the  words  arc  very  remarkablct  That  this 
Lachlade  did  publicare,  communirare  (^  docere  opimones  nefa^ 
riaSf  ac  conchtjiones  detefiahiles  in  fid$i  CathoUca  Istjiorum^  (^ 
Umverfttatis  pradi^a  fuhverfimem,  mfi  bracUo  Regi^  Ma- 
jeftatit  (not  the  vtfitation  of  the  ordinary)  cittp  rejifiatut\ 
and  then  commands  that  they  (hall  examine  per  InqujJHionan 
'Uel  alio  modo  kgitimo  ft  ipfum  talem  imjeniri  contigerit :  Per 
Ihquijitionem  according  to  the  common  law,  and  not  by  ec- 
cWiiaftical  procefs.  50  E.  3.  pars  2,  mentirana  8.  JiJm 
fVvherton*s,  cafe.  A  Mandamus  to  reflore  a  fellow  in  Cam- 
bridge, who  was  turned  out  of  the  univcrfity ;  and  F.  Co- 
rody  6.  the  very  fending  the  writ  (hewed  a  right  to  the  ju- 
rifdiaion  till  the  contrary  be  (hewed.  21  E.  i".  C  5.  Rvt. 
318.  Marck  i8i.  Habeas  Corpus  for  a  fcholar  imprifqned 
%y  the  vice-chancellor,  no  application  to  the  btfhop  whiclj 
had  been  proper,  if  oppre(red  by  falfe  accufation  for  herefy, 
yr.  All  which  precedents  Ihew  that  the  colleges  were  o? 
temporal  conufance,  or  at  leaft  not  fubjeS  to  the  vifitation 
of  the  ordinary.  5  Mar,  A  commiflTiop  iflijed  to  yifit  the 
univerfily  of  Cambridge^  amongd  which  visitors  wefc  feme 
bilhops,  viz.  Cfujler  an(l  Chicrjler,  byt  the  bifhop  of  ^ 
was  none.  ThpJfctters  patent  in  the  return  do  imply  that 
the  bi(hop  had  nothing  to  do  with  this  matter. 
M.  j4  H.  6.  I  will  not  repeat  the  anfwers  which  have  been  made  to 
Ex  rdfc  in  k  ^^^  objeSions,  as  \Jt,  That  an  impropriation  may  be  to  a 
point  que  collcgc,  which  i/?,  hath  not  been  refoived  ;  for  none  have 
poet.  fo  been.     All  the  impropriations  they  now  have  being  here- 

tofore impropriated  to  religious  houfes  before  the  diflTohi- 
tion.  2.  It  was  not  refolycd,  whether  an  appropriation 
*  P.  Ill  ^^y  "°^  be  to  a  lay  •  corporation,  there  being  no  judgoient 
'  in  Aldm  and  T'othiPs  cafe,  2.  .That  the  aS  to  be  done  is 
temporal,  and  no  more  than  the  writ  De  admittendp  Clerico^ 
F.  N,  B.  38.  and  induftion  \i  a  temporal  thing.  8  Jac,  Bulftr. 
I.  I.  179.  Holth  cafe.  And  an  adion  lies  againft  the  arch- 
deacon for  not  inducing,  F,  N.  5.  47  H.  3.  51.  b.  and  then 
Coke  fur  Lit,'  96.  b.  if  there  be  remedy  in  foro  feeculari, 
then  none  in  Ecclejiajlico,  As  for  Dr.  Lewes^s  cafe  it  was 
rot  refoived  judicially,  and  if  it  had,  this  point  was  not  in 
quefllon.  As  for  Dr.  fViddrington^i  cafe,  \  conceive  though 
the  conclufion  of  that  cafe  do  not,  yet  the  reafon  given  by 
the  court  upon  granting  the  Mandamus  wilj  make  for  me  ; 
for  then  the  writ  was  oppofed  with  the  argument,  that 
there  were  fpecial  vifitors,  the  court  ruled,  th^t  a  writ 
(liould  go,  becaufe  it  appeared  not  to  them  till  the  return, 
that  there  were  fuch.  So  that  they  took  110  notice  that  the 
bifhop  (hould  vifit  j  who  is  notorious. 

As 


Term.  Hill.  i6  &  17  Car.  2.  B.  R. 

As  for  precedents.  Hob.  270.  tantum  habent  de  Uge^  quan-  L^  5  E.  4. 112. 
turn  hahtfit  de  Jujlitiaj  and  they  are  built  upon  reafon  and  ^^["^ff"^ 
jufttce;  now  though  I  am  npt  able  to  produce  any  other  ^!!i!tUUym 
precedents^  than  what  \  have  before  n^entioned ;  yet  (as  \^ra  tux.  Dyer 
hath  been  by  ihofe  who  have  argued  orfiipy  fide  already  oi^-  *°5-  »•  P*-  M- 
fcrvcd)  there  is  as  much  res^fon  for  this  writ  (if  not  much 
iDore)  as  to  fwear  a  town-clerk,  churcltwarden,  conflable, 
mayor  or  head  of  fomc  corporation  ;  nay  for  a  fcavenger, 
to  command  hinn  to  take  upon  him  that  office.  Mich.  1652. 
Tfhc  cafe  pf  the  inhabitants  of  ClerkenweU  and  in  Ba^^s 
cafe,  and  4  Injf,  71.  In  any  <;afe  where  there  is  opprelFioq, 
AV'hich  I  conceive  extends  to  this  cafe,  it  appearing  to  the 
court  that  my  client  bath  right  to  this  place,  but  held  out 
by  a  dilatory  return.  Laftly,  This  writ  will  not  conclude 
the  right  of  cither  party  ;  but  duly  cleQed  or  not  elected 
will  be  tried  in  an  aflize,  or  orher  aflion,  as  in  the  c^fc  of 
the  abbot  of  Fountain^  9  H,  6.  32  b.  And  this  very  argu- 
inept  was  prevalent  with  Bryan  chief  juftice  in  6  //.  7.  14. 
where  the  cafe  was,  A  free-chapel  was  annexed  by  licence  ro 
Magdalen  coXU^t  in  Oxford^  the  mafter  avows  for  rent  by 
the  name  of  mader  of  the  college  and  Cujlos  CapelJa  ;  and 
it  was  objected,  that  whereas  it  was  fet  forth,  that  the 
union  was  by  the  licence  of  the  ordinary,  it  did  not  appear 
whether  the  ordinary  had  any  jurifdidion  or  no ;  and  no 
refblutton  as  to  that  point :  But  ruled  by  Bryan  that  it  was 
all  one  to  the  tenant,  whether  it  was  a  free  chapel  or  vifita- 
blc ;  for  the  rent  was  due,  and  no  prejudice  could  be  to  the 
tenant  by  determining  either  way.  The  prejudice  was. the 
thing  cpnfidered  •  by  the  court.  So  here  no  prejudice  In  #  p^  il2» 
granting,  but  much  by  not  granting ;  and  fo  I  pray  the  writ 
to  fwear  Mr.  Patrick, 

Baldwin  contra.  There  are  4  things  inquirahle  in  this 
cafe.  I.  Whether  this  college  be  a  fpiritual  or  a  temporal 
foundation.  2.  Whether  by  this  return  it  appears,  that 
there  arc  any  fpecial  vifitors  for  this  college.  3.  Whether 
this  court  may  intermeddle  with  the  government  of  the  col- 
lege. 4.  Admitting  it  may,  whether  it  may  do  it  per 
Salfum,  or  whether  Mr.  Patrick  ought  not  firil  to  have  ap- 
pealed to  the  biihop.  i.  'Tis  a  fpiritual  foundation,  the 
felloes  are  called  clerks,  and  (ergo)  their  ftudy  is  theology, 
9nd  ihe  ftatutes  of  the  college  are,  Thar  they  muft  enter 
into  orders,  and  every  college  is  of  a  fpiritual  foundation. 
I.  From  the  end,  for  the  advancement  of  leirning,  1 1  H. 
4-  47.  f>er  Thirrung,  A  grangmar  fchool  is  fpiritual.  Seld, 
Hiji-Jk  Dipnes^  J2i.  Hofpitalers  and  tcmplers  are  reli- 
giousi  and  yet  no  part  of  the  clergy.  Linwood  de  RcUgiofts 

118. 
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ixS*  2.  Colleges  are  governed  as  other  ecclefiaftical  cor- 
porations. 8  Aff-  pL  29,  anrf  31.  3.  A  ihiiig  of  an  ccdcr 
fiaftical  nature  may  be  annexed  to  a  college.  6  H.  7.  15. 
X'o  H.  7.  19.  II  H.  6.  26,  and  27.  G?.  Li^.  5.  10. 
Caudryh  cafe.  7  £.  3.  ^.  Itnpedit  19.  D^^r  255.  i^//r« 
Clerk's  C9k.  2.  It  appears  there  arc  no  vifitors.  3.  This 
couft  cannot  intermeddle,  i.  Becaufe  a  college  is  a  fpiri- 
tual  foundation,  and  haih  a  proper  vifitor.  Spelmi^^s  Gloff, 
verb.  Vyitator,  I'rifi,  1 3  Car.  i .  ///?«  verfus  Najb.  Ejcd- 
inent  of  the  demife  ot  Huntley,  The  defendant  gave  ip 
evidence  a  deprivation  pf  the  leflbr  by  the  high  comniif- 
(ioners  ;  but  refolved,  That  if  he  had  beep  deprived  by  the 
ordinary,  the  court  ^ould  not  have  interpieddled.  2.  Ab 
inconvenienti*  For  if  a  Mandamus  fliould  He  fof  putting  in  a 
iPellovtr^  it  would  lie  for  a  fellovtr  that  is  turned  out ;  and  fo 
It  would  be  a  charge  to  the  fciiolars^  and  it  would  be  againft 
the  dignity  of  this  court  to  talce  notice  of  every  trivial  of- 
fence arifing  between  the  fchol^rs  in  ilie  univerfities^  3. 
This  court  did  never  intermeddle  in  this  kind.  So  Dyer 
37$.  Error  of  a  judgment  in  the  cinque  ports. 
Obje^.  Dyer  209.  Cgveny/s  cafe,  • 
Rejp,  That  cafe- makes  for  Brycfn  mv  client, 
^  Obje^,  flern\  cafe,  who  was  a  fellow,  and  had  a  ^<w- 
dqmut  to  r^ftore  him,  being  turned  outr 

Refp.  The  vifitor  of  that  cbllege  was  then  the  archbifliop 
of  Canterbury^  and  that  fee  was  then  vacant,  and  fo  there 
was  no  proper  vifitor  in  being.     As  to   Crayford*s  cafe, 
•f  ?•    113.  Rrfp,  *  Hobart  Rep.  t  7.  James* %  cafe.     The  king  is  foun- 
tain of  juftice  and  diftributes  it   acc6rdingly.     4.  Admiit- 

Thecafefo-      ting  that  rcfort  might  be  made  to  thiscouit,  yet  it  ought 

\tmn\y  argued  not  to  have  hctn  per  fait um.     5  E.  3.     Fstz.  Error.     Curia 

Norton  and       advtjare  yult.  '        y 

KciliDg  for  the  ' 

Maniamut,      '  Twifden  and  Wyndham  ctnt. 

The  King  agawjl  The  City  of  Canterbury. 

'••«••.  •     .     .  .    ,     '.  * 

Privilege.  '  A  ^  information  was  exhibited  againft  Joki  Percival, 
I  Lev.. 59.  jr\  Thomas  Godfry  and  tValter  Wilfordy  Lfq;  for  a  riot 
»nd  afTauli  by  thfem  made  upon  one  Baker j  a  meflenger  of 
the  king,  at  the  three  Kin^s  Inn  in  Canterbury.  To  which 
the  defendants  pleaded  Not  guilty,  and  a  Venire  facias  it- 
fued  to  the  Iheriff  of  the  city  of  Canterbury  (which  is  a 
county  of  it  felfj  and  the  ihcriff  returned  a  Venire  feti 
duodecimo  i^c.     Then  there  went  out   a  Difiringas,   and 

upoh 
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-upon  that  the  ftieriff  returns.  That  the  city  of  Canterbury 
IS  an  ancient  corporation,  i^c.  known  by  fuch  name ;  ap4 
ibat  by  letters  patent  ibearing  date  the  fixth  of  his  rcign,  ^  . 
king  James  granted  to  the  (kid  city,  Etfc.  that  they  ihould 
not  be  compelled  to  gojout  of  the  faid  city  upon  any  f^qfp 
whatfoevcr,  Wr.  the  fufBciency  of  which  return  was  very  i 

much  queftioned  by  the  court, 

Hardres  counrel  for  the  (herlfft  to  make  it  good,  argued^ 
That  the  grant  of  exemption  is  good  in  point  of  crearion. 
for  which  he  cited  18  H.  8.   5.     j^zAJf.pi  5.     39  £.  3. 
15,     But  the  queftion  ('^  yi/rf^  would  be.  Whether  the 
words  are  fofficient  in  the  king's  cafe;  and  he  conceived 
they  were,  becaufc  they  are,  that  the  citizens,  tfr.  fliall 
notl^  compelled  to  appear  before  the  king,  or  any  judge 
in  any  jury,  affife,  recognition,  Off.   (excepting  high  irpa- 
ifon,)  and  the  occafion  of  the  granting  this  patfpt  hf  hoped 
would  make  it  apparent,  that  it  was  the  king's  intention 
they  Ibootd  be  exempted ;  for  23  H.  6.  Exemption  was 
granted  to  the  citizens^  and  yet  they  went  out  of  the  city 
to  aflifes,  notwithftanding  the  firft  charter  was  confirmed 
1  £.  4.     But  4  Jac.  a  queftion  arofe  upon  a  claufe  of  this 
charter,  when  one  Robert  l^ad  w^s  indtded  for  murder,  and 
it  was  referred  to  the  lord  chief  juflice  Hohart  and  the 
attorney 'general,  and  they  certified  that  the  charter  was  not 
foffictent,  becaufe  the  B,  R.  was  not  comprifcd  in  it,  ac- 
cording to  8  H.  6.  ai.     ai  B.  3.  64.     ji  Co.  Rep.  64. 
tlr.  Fofter^s  cafe  coram  Rege ;  then  comes  this  charier  of 
6  Joe.  and  if  this  does  not  aid  in  cafes  where  the  king  is 
concerned,  the  patent  will  ferve  for  nothing,  for  the  *  pre-  ♦  P.    1 14. 
cedent  charters  have  all  the  otiier  ckufes  included  in  them. 
He  confeffcd  exemption  did  liot  extend  to  the  king,  unlefs 
he  be  named,  and  the  vtoxii  licet  tangat  nos.  4a  A£'.  pi   5. 
8  JET  6.  ai.     39  £.  3-  15-     But  here  the  words  are  equi- 
valent, and  that  is  well  enough.     8  H.  6.  19.     Then  as 
to  the  time  of  pleading  this  charter,  it  comes  foon  enough 
upon  the  return  of  the  Dijlringas^  for  it  .can't  come  upon 
the  return  of  the  Vemre  fac.  becaufe  no  man  is  mentioned 
in  It  till  it  is  returned.  18  ff.  8.  5.     Citizens  (hall  not  have 
advantage  of  a  charier  upon  an  appearance,  but  upon  the 
ireturn.  27  H   6.  5.     34  H-  6-  as-     35  H.  6.  42.     And 
if  the  return  is  naught  an  aSion  will  lie  againft  the  (heriflF, 
becaufc  he  did  not  obey  the  writ  of  allowance,  which  is 
airo  returned,  a  Inji.  130.     18  H.  8.  5.     2a  E.  3.  ao. 
Debt  againft  a  Greciani  The  defendant  prays  to  be  tried 
per  medietatem  lingua  upen  the  Diftringasy  and  it  was  al- 
lowed, becaufe  it  appeared  upon  the  dedaratipii  be  was  an 

alien. 
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alien.  And  it  differs  fromj  th?  cafe  in  Dyer  J57.  Aii^ 
Sg.  becaufe  there  it  ^td  not  appear  in  the  declaration  tfa^t 
^e  defendant  «ras  an  alien»  for  which  reafon  he  prayed  the 
return  might  be  allowed.  But  at  another  day  in  Eajler^ 
Iferm  17  Car,  2.  the  court  was  of  opinion  th^t  the  return 
was  naught.  ift^  Becaufe  the  (heriff  having  returned 
upon  the  Venire  fac,  that  thjerc  were  probi  y  legales  homipes^ 
and  now  upon  the  Diftringat  returning,  that  they  ought 
not  to  appear,,  lie.  contradiSs  himfetf,  and  is  eflppped  by 
his  firft  return.  ^.  The  flierifl[  ought  not  to  claim  this 
privilege,  h\\t  every  fingul?ir  jjerfop  that  is  deficous  to  have 
the  bene6t  of  it.  3.  He  ought  to  ti^ve  averred  that  theije 
are  no  inhabitants  in  the  city  befides  meA  of  the  corpora* 
tion ;  for  which  re^fons  the  return  was  quaflied,  and  the 
fherifjf  fined  a  hundred  pounds;^  and  an  Alias  Difiringas 
was  iflTueid  put. 


Term, 


♦  Term.  Pafch.    y;  Car-  2.  B..  R-    *?•  ^'5. 


Sir  Rob^i>  Hide.  Chief  Juftke. 

Sir  ffTadham  Wyndbam^  [  Juftioffi* 
Sir  Johi  Keeling,  ^        J 


Ward  w;yi(j  Marfli/ 

IN  aiDi,  s|dv(}n^  upm 'the  cafe  for  fpeftking  thef^^  worcjs  of  Words. 
the  pi^iiit^  /itt  are  a  baud,  and  I  will  prove  y^u  a  baud,  ?  ?^*°^'  ^**'' 
iyy^  jwfl  ipqk  $S'foK  a  clion  pair  of  Jbcett  for  two  whores  and  i  Sid.  141. 
Uufi  rallies.    And  at  another  day,  fie  is  a  baud,  and  I  will  >  ^^^-  ^^^ 
^f;9«f  ^  baud,  ifnd  Mfill  have  hfr.  carted  for  a  baud.     Upon 
N^  fPi^Kl  Pk^^»  ^^  ^up4  f^f  the  plaintiff  for  all,  and     ' 
^tire  dani^g^a  given ;  it  was  moved  in  arreft  of  ju^gmient, 
^t^X  the  firft  WQrda^  ^i;e  not  ^jQioMbJe ;  for  it  is  one  thing 
to  cal^  anoth^  baud^  and  apqthcr  thing  to  fay  ihe  keeps  a 
^j|ii^-houre.    But  by  Aif^n^Juftice^  an  adion  lies  for  caU 
Icqg  qne  bas^  becaufe  a  baud  is  pupi(bable  in  the  fpirituaj 
^purt  by  ecclefiafiical  cenfures;   but  judg^c^nt  i^ra^;  £tai^ 

The  King  agai^fi  Middletoa 

MIDDLETON  was  indidcd  at  Guild'HaUvix  London^  Error. 
and  the  feffions  there  were  adjourned  to  the  i^fijons  '  ^^^'  ^^7f 
at  Jmfiice-Hall,  and  there  he  was  tried,  and  judgmi^nt  gi-   ^^' 
ven  agsiinft  him  for  afiault,  battery  and  wounding  of  J,  S. 
And  now  he  brought  his  writ  of  errors  and  aligned  for  er- 
ror, that  all  the  adjournments  of  the  icilions  a^e  in  the 
preter-tcnfe.     But  by  the  court  ^is  the  ufual  courfe  in  in- 
^Kdoaents,  and  therefore  *^  well  enough,  and  all  the  p^ece^  ^  V.  1 1 6. 
ikntt  are  ib,  and  therefore  judgment  was  aferaed. 

WilKamfiDfl 
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Williamfon  verfus  Bolton  and  others. 

Coftoijtt.  TM  trcrpafs   and  imprjfonmcnt,    The  defendant  juQifies 

3ia.p^3.  -^  ^^^^  London  is  an  ancient  ciiy,  {«ff.  and  in  it  there  is^ 
1  Lev.  1 6a.  and  has  been  time  out  of  mind,  a  court  of  orphans  which 
*  ^**u*g''  h^^h  governed  ihcm,  and  granted  the  cuftody  of  them  ; 
869^895.  '  ^i^d  that  there  is,  and  time  out  of  mind  has  been  fuch  a 
puftom,  that  if  any  takes  away  and  eloigns  an  orphan,  the 
*  court  may  commit  the  eloignor  to  Newgate  till  he  difcovers 

v/here  the  eloignee  is,  and  that  one  Aims  Pain^  a  citizen, 
idied  1  Jan,  14  Car,  %,  leaving  ifTue  an  infant  named  Mary 
of  the  age  of  thirteen  years,  who  was  committed  by  the 
faid  court  to  the  defendant  Bolton^  ^e,  and  that  the  plain- 
tiff took  her  away  out  of  the  defendant's  cuftody  and  eloigned 
her,  and  that  upon  this  the  defendant  was  fummoned  to  the 
^  faid  court,  and  appeared,  and  there  refufed  to  difcover 
where  the  infant  was ;  upon  which  the  court  adjudged  that 
he  (hould  he  imprifoned ;  and  this  is  the  fame  imprifon- 
ment.  To  this  plea  the  plaintiff  demurred.  And  JViliiams 
ioT  the  plaintiff  argued,'  i.  That  the  cuftom  of  it  fcif  is 
naught.  2.  That  it  is  not  well  pleaded.  As  to  the  firft, 
•  That  the  cuftody  of  orphans  appertains  to  the  mayor  and 
aldermen,  and  that  they  may  commit  without  fummons. 
By  Baggh  cafe  there  ought  to  be  notice  and  fummons  to  the 
party,  a  Infl.  46.  2.  There  is  no  lawful  trial  for  the  party  * 
CO  acquit  himfelf,  but  only  the  difcretion  pf  the  mayor  and 
aldermen,  confeftion  of  the  p^rty  and  examination  of  wit- 
neffes.  3.  The  duration  of  the  imprifonnnrent,  becaufis 
the  party  may  be  innocent ;  and  the  words,  till  he  be  dif" 
charged  by -due  cwrfe  of  Idw^  do  not  aid  him,  becaufe  there 
jis  no  remedy  by  Habeas  Corpus  nor  by  appeal.  4.  The 
extent  of  the  cuftom  is  to  all  manner  of  perfons,  and  fo 
may  extend  <o  peers,  and  others  not  citizens ;  befides  the 
party  has  an  ordinary  remedy,  viz,  Ravijbment  de  Gard.  F. 
iV.  142.  g*  ' 

Obje&.  The  cuftom  is  confirmed  by  zQl  of  parliament. 
Refp.  That  is  of  no  value,  if  the  cuftom  is  unreafonable. 
.2  Injf.  142.  Dyer  245.  b.  22  Car.  i.  B.  R.  EJlwick^s 
cafe.  As  to  the  fecond,  the  cuftom  is  not  well  pleaded. 
They  ought  to  ftiew  how  this  appears  that  he  is  guiltj^, 
Specot's  cafe.  3.  l*his  cafe  is  oiit  of  the  cuftom,  becaufe 
•  P.  117.  it- appears  that  •  Mary  Pain  was  not  married  at  the  time 
of  the  commitment.  4.  The  cuftom  is  to  have  all  her 
FUz.  Card.  cftate,  though  it  be  in  any  part  of  the  realm,  and  out  of 
.the  liberty  of  the  city. 

mid 


166, 
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Wild  ttcoxAtr  contrdf  for  the  defendant,  i.  This  crime 
of  eloignment  of  a  child  is  io  the  nature  dL\  theft,  and  he 
called  it  a  plagiary.  As  to  the  2</,  It  is  in  Vain  to  plead 
fummons  for  him  that  is  prefent  in  court.  As  to  the  3^, 
There  is  a  difference  betwixt  a  plea  and  a  return,  for  a 
plea  (hall  be  taken  according  to  common  intendment.  As 
to  the  4th,  Thi^  is  a  court  of  record,  and  a  court  of  the 
city  of  London^  and  grounded  upon  the  cuftom  of  London, 
Huft.  30.  Andrew* %  cafe.  Hob.  247.  Ijuckh  cafe. 

As  to  the  1/7  Obje^ion,  Here  is  a  convidion  without 
trial. 

Refp,  The  court  hath  no  other  courfe  by  cuflom  than 
examination,  which  (hall  be  intended  legal  examination. 

As  to  the  ctdObje^iony  Duration  of  imprifonment,  that 
is  grounded  upon  the  reafon  of  the  common  law,  as  in  a 
Homine  repiegiandOf  Reg.  79. 

As  10  the  4/A  Objeffsortf  (vtx  )  The  extent  of  this  cuf- 
tom to  peers. 

Refp.  I.  Perfon  (hall  be  intended  fuch  which  (hall  be 
fubjed  to  imprifonment.  2.  Peers  are  not  exempt  from 
contempts.     11  H.  4.  15. 

As  to  the  5/A  Obje^ioHf  That  there  is  an  ordinary  re- 
medy, F.  N.  B.  142. 

Refp,  This  is  only  for  damages,  but  here  it  it  for  the 
perfon  it  felf. 

As  to  the  6ti  ObjeShn,  He  ought  to  have  (hewn  how 
this  appears. 

Refp.  This  appears  upon  examination,  and  the  offmce 
appears,  (viz.)  The  taking  away  the  orphan. 

As  to  the  ^tk  Obje^ien,  That  the  cafe  is  not  made  ac- 
cording  to  the  cuftom,  becaufe  it  does  not  appear  that 
Mary  Pain  was  unmarried. 

Refp.  Conlider  the  time  in  the*  plea,  (viz.)  i  Jan. 
14  Car.  2.  Anus  the  father  died  leaving  Mary  within  the 
age  of  fourteen,  and  the  twenty*<eventh  of  the  fanoe  month 
the  cuftody  was  committed  to  the  defendant,  and  the  twen- 
ty*mnth  of  the  fame  month  (be  was  eloigned,  and  Ihe  (ball 
not  be  intended  to  be  married  without  making  it  appear  i 
iand  the  plaintiff  ought  to  have  (hewn  this ;  and  the  whole 
court  was  for  the  defendant ;  and  judgment  was  given  ac- 
cordingly for  the  defendant. 


Amcots 
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♦  p.  I J  8.  ♦  Amcots  "u&Jiis  Amcots. 

'°D?^   Abr    TiP  ^^^^  "P®"  ■  judgment  in  C.  B.  In  «  Formethn  hi 

773-  p^  3-    '    *   -^  remainder.     The  plaintiflF  coants  of  a  feofitnenr,  38 

I  Lev.  163.      H.  8.  by  Akxartder  Ancotf^  and  makes  title  to  himfelf ;  the 

I  Keb.*8otf      tcnanf  beii>g  ah  infant,  by  guardian  pleads.  That  Johi  Am- 

900, 934.  '     cots  was  feifed  in  fee,  and  prays  that  the'pardl  may  demtnr; 

the  guardian  dies,  the  demandant  cbUbttr-pleads  the  age, 

and  traverfes  the  feiiin  in  fee  and  difcent ;  and  upon  this 

was  a  fpecial  verdid^  and  judgment  for  the  dtjifmalidant ; 

the  tenant  brings  a  writ  of  error,  and  afllgns  for  error  i[\ 

the  manner  of  the  judgnrfent,  (viz,)  That  it  is  final  where 

it  ought  not  to  be  To. 

Newdigate  ferjeant  for  the  ptaintifF.  In  the  writ  of 
error  the  judgment  ought  not  to  be  fin^l>  but  only  a  r^- 
fpondes  oujler. 

Here  are  four  things  to  be  prettliC^d.  t.  That  it  is  all 
ene  in  a  fpecial  verdid  as  In  a  general  verdid.  2.  The 
nature  of  the  plea  is  conilderable.  3.  The  infant  had  no 
difadvantHge.  4.  There  is  a  difference  ^hen  there  is  a  de- 
murrer upon  fuch  plea,  and  when  a  fpecial  verdid,  and 
when^a  denlurrer  is  in  the  feme  term,  and  wheo  in  ancfther 
term.  i.  In  refped  of  the  nature  of  dilatories  in  gerftral, 
I  hjl.  134,  In  all  fleas  by  th^  tenatrt,  in  difability,  tKe 
law  giveth  liberty  to  pray  in  aid  and  voucher.  9  C0.  8l|:. 
Confe^%  cafe/  In  a  Ceffavit  againft  an  infaht,  the  ]larol 
Ihall  demur,  z  /«t/7.  291.    Infancy  ispreferred  before dower» 

Obje&.  Httt  is  a  verdi£t. 

Refp:  It  is  the  fame  as  if  verdtd^  and  no  difference  fn 
Fe2fon>;  for  the  plaintiff  n»ight  have  demorred,  and  a  de- 
murrer is  more  tedious  than  a  verdid.  2.  When  it  b  an* 
jfffue  tipcMi  a  cdllatieral- (joint,  the  judgnient  fliall  not  be 
final,  but  a  Refponiei  miflef.  A|^peal  18  £.  3.  FitSL  Out- 
I  hary  47.  Br^o.  Ph^mptory.  28  Affe,  pi.  52.  6  Affi/e, 
pL  I.  40  Afl^fft  pLm.  X.  5  £.  4.  $0.  Br0.  Peren^hry 
44.  Piizi.  ijue  ^4.  Bro.  Phempiory  69.  i  Inft.  135. 
C5f.  Entries. ^i. 

Objeh.  Delay. 

Refp,  We  muft  diftinguifli  between  delays,  for  dilatories 
are  allowed  in  real  adions.  If  it  he  a  delay  that  an  infant  (hall 
not  be  prejudiced  but  with  a  contempt,  it  (hall  be  one.  Cro. 
Eliz-  467.  Holford  verfus  Platy  8  H.  7.  8.  It  is  error  to  deny 
a  dilatory ;  this  plea  is  not  found  to  be  falfe,  (viz.)  minority. 

Objea. 
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•  Obje^.  .24  £.  3,  76.     JBro.  Peremptory  22.  by  /*7%,  •   p.  XM. 
25  £.  3.  80.  pi.  2. 

Refp.  Tht  rearoh  of  that  cafe  Is,  If  he  had  been  of  full 
age  ii  Ihould  be  peremptory ;  but  here  the  plea  is  not 
falfe. 

Objeff,  rf  a  dehitirrcr  hi  Another  terno.  F//2:.  Voucher 
17  and  1 1^.  • 

Refp.  It  is  the  fkhie  reafon,  for  n6ne  (hall  be  prejudiced 
by  tfie  a&  of  court ;  as  adjournment,  continuance,  lie. 
Voudter  i^  in  flead  of  a  plea  in  bar ;  it  is  not  a  delay  with 
contempt  ho  vMtt  than  8  H.  7.  5.  Plow.  364.  Fitz.  Ajjife^ 
43.  The  delay  is  by  the  demandant  himfelf,  for  he  im- 
parled four  terms. 

Ohje A.  Latch  t IT.  CademanS cz{c. 

Refi.  The  conclufion  Was  ndt  good;  the  demandant 
himfelf  prayed  only  that  the  tenant  (hall  be  bu({ed  of  bia 
age,  and  therefore  rto  other  judgment  (hail  be  ^iveh  ih  a 
^ki  zfier  Darrein  CMirtudnce.  Tel  18.  HawktnS  cafe. 

Jonis  for  the  defendant.  As  to  the  praybr  of  (He  de- 
mtodant,  it  is  tb  in  1^11  ()leas  to  the  writ,  quod  Breve  cajfc 
tur.  It  is  a  general  rule  L.  5  M.  4.  90.  b.  in  every  aSion^ 
if  ifTtle  b^  joined  and  fourid,  it  is  [Peremptory  for  the  tenant 
or  def^tidant ;  and  n6  diflVfence  betwixt  an  infant  and  ailo- 
ther,  if  the  books  and  kuthorities  do  not  cofitradi^  this. 
In  (he  dife  of  a  corunterplea  of  a  voucher,  this  is  Aot  in  na- 
ture of  a  piea  in  bar,  beci^ufe  it  is  not  peremptory  after  de- 
murrer, before  ^thc  ftatute  of  Wejlm.  2.  cap.  6.  Excommu" 
filedtm,  3  H.  4.  3.  50  E.  3.  20.  But  thefc  differences 
aretb  be  ob(brved,  i.  In  every  dilatory  plea,  after  ilFue 
igainft  the  renaht,  it  is  peremptory.  2.  UpOn  dilatory  de« 
ftiarrer  It  h  not  pereniptory  in  one  cafe,  (viz.)  after  the 
D^rein  Continuance^  L.  ^  E.  4.  139.  2  E.  4.  10.  Teh. 
iia.  Fitz»  Iffue  14  and  Age  122.  by  infpedion  it  is  not 
peremptory,  becstiife  by  the  jadges.  The  reafon  is.  i. 
Upon  a  verdia  the  delay  is  greater.  2:  The  matter  of 
fad  lies  more  m  the  intelligence  of  the  plataiiflF. 

Twifden  juAice.  This  is  a  ground.  If  a  dilatory  be 
pleaded  and  found  againft  him,  it  is  peremptory.  Ad- 
jowmatur. 


•  ..J 
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Patrliament, 
I  Lev.  165. 
I  Sid,  14$. 
%  Kcb.  87 1 » 
884,  887. 
«$<S  5*5- 


*  P.  120.  ♦  PritcharcTj  Cafe. 

TH  E  Houfe  of  Lords  in  parliament  made  an  order 
for  the  apprehending  of  Pritchard  to  commie  him  to 
prifon.  Before  the  order  executed  the  parliament  was  pro- 
rogued.  The  ferjeant  at  arms  five  days  afier  the  proroga- 
tion of  the  parliament  arrefled  the  faid  Pritchard^  and  had 
him  in  cuftody,  and  now  he  brings  h\i Habeas  Corpus. 

Cokman  for  the  defendant,  i^  The  return  htvt  is  infuf* 
flcient,  becaufe  it  is  not  (hewn  that  he  was  committed  by 
virtue  of  an  order  of  the  Houfe  of  Lords.  2.  Becaufe  the 
commitment  is  not  lawful,  for  every  prorogation  is  quafi  a 
new  parliameut,  3.  He  is  committed  for  not  payment  of 
fees ;  and  it  doth  not  appear  what. 

KeJyng  juflice.  If  a  man  be  committed  by  parliament 
which  is  prorogued,  the  court  may  bail  him.  Here  the 
return  is  not  fufficient,  becaufe  no  day  is  mentioned  when 
the  warrant  came  to  the  ferjeant  at  arms^  and  therefore  |jbe 
^?  ty  ought  to  be  difcharged. 

^'  WytMam  juflice  to  the  fame  intent,  becaufe  it  (hall  be 
prefumed  that  the  party  was  taken  after  the  parliament  pro- 
rogued. Bro,  Parliament  86.  Fvery  feflions  is  a  new  parlia- 
ment. I  fl.  7.  20.  Flowerdew^s  cafe.  Judgment  given  in 
parliament  may  be  executed  by  the  chancellor  fuia  tran/k  in 
rem  judicatam. 

Twifden  jiliftice  accordingly :  Be  the  perfon  taken  before 
or  after  the  parliament  prorogued  he  is  to  be  difcharged. 

Hide  chief  juftice  of  the  fame  opinion.  22  E.  3.  23.  A 
writ  came  to  the  chief  juAice  of  this  court  to  remove  a 
record.     By  the  court  he  was  difcharged. 


Whaley  vtrjus  Anderfbn. 
Mich.  14  Car*  2.     Rot  3^ 

IN  ejedroent  of  a  demife  from  Sfiringate  and  Stapley,  On 
Not  guilty  pleaded,  the  jury  found  a  fpecial  verdid. 
That  William  hiarquefs  of  New-caftk  being  fcifcd  in  fee  the 
I  gth  of  May  1 6  Car.  i .  demifed  to  More^  Wohrich  and  Altftrj 
for  ninety-nine  years,  upon  condition  to  pay  2500/.  in  the 
•  P.  121.  y^r  *  ^  700>  3"^  200/.  per  amasm  in  the  mean  time ;  Mere 
dies,  and  then  fVohrich  and  Alefiry  12  Fehr>  17  Car*  i. 
affign  to  Warren  and  Lanyon,  Edward  Whaley  porcbafes 
the  reverfion.      Warren  and  Lanyon  i   November  1656. 

ai&gn 


Trealbn. 
I  Sid.  %6o, 
I  Kcb.  319, 
«74t  905, 
y>9f  933- 
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adign  to  §Ir  Chgrks  'Harbord,  and  agree^  that  if  tf^Aaley 
pay  half  a  year's  interefl  and  principal  upon  the  17M  cf 
Novemb.  then  the  afllgnee  (hall  be  in  ti  uft  for  him.  Edward  . 
IT^/f^r  dorh  not  pav  the  principal  in  1658.  by  indenture 
betwixt  Sprmgatfj  t^c,  for  the  ufe  of  his  daughter  upon 
marriage  with  John  fVkaky.  Harbord  afligns  to  Springate 
in  truu  by  the  direfiion  of  Edward  Whaley  to  permit  Jthn 
TVhciej  lo  take  the  profits  of  lool  per  annum,  the  remain- 
der to  the  wife  for  life,  and  the  rcfidue  for  the  charges  of 
The  truftces,  and  after  to  Edward  JVhaky.  The  25Q0/. 
was  paid  by  Springate  to  Sir  Charles  Harbord'^  the  marriage 
took  effca;  the  laft  indenture  was  not  in  truft  for  Edward 
Whaley.  The  2$th  of  April  12  Car.  2.  by  the  aS  of  at- 
tainder Edward  Whaley  was  attainted,  and  all  manors,  C*fr. 
of  which  he  was  feifed  were  forfeit ;  and  upon  the  whole 
niatrer.  If  for  the  plaintifF,  Idc.  and  the  main  queftion  was. 
If  this  truft  (hall  be  forfeit  to  the  king  by  the  ad  of 
attainder. 

Jones  for  the  plaintiff.  The  king  hath  no  title  in  taw  to 
ihefc  lands,  i.  What  right  or  intereft  Edward  Whaley  had 
by  thefe  indentures.  2.  What  may  accrue  by  this  forfei- 
ture. As  to  the  iy7.  There  are  three  indentures,  and  (b 
many  pretences,  i.  A  reverfion  upon  payment  of  ajooA 
2.  Edward  Whaley  had  a  contingent  truft  by  the  fecond  in- 
denture. 3.  The  refidue  of  the  profits  was  to  him.  t. 
He  cannot  have  a  right  by  the  redemption,  becaufe  the 
king  (hall  not  be  in  a  better  plight  than  Whaley  himfelf. 
As  to  the  zdf  touching  the  intereft  upon  the  contingent. 
This  ts  pafTed,  and  depends  upon  an  ad  to  be  done^  which 
was  Hot  done,  (viz.)  payment  upon  November  following. 
The  third  upon  the  third  indenture.  If  by  this  limitation 
of  the  refidue  of  the  profits,  the  king  hath  a  title  to  th^ 
land  ?  And  he  conceived  not.  ijl.  The  verdid  finds  th^t 
the  tnift  was  to  John  Whaley  for  200/.  a  year,  and  to  the 
truRees  for  their  expences,  and  then  to  Edward  Whaley. 
The  jury  doth  not  find  that  any  refidue  remains,  nor  that 
the  land  is  of  any  value,  and  then  no  furplus  (hall  be  in- 
tended. To  the  2d,  If  the  intereft  of  the  king  (hall  fwal- 
low  the  whole  land  7  And  he  conceived  not.  i.  I  a^ree, 
that  in  cafe  of  forfeiture  upon  attainder  the  king  is  intitled 
to  perfonal  things  inttrely  ;  as  in  the  cafe  of  an  obtigafion^ 
a  horfe,  6fr.  thii  attainder  *  of  one  jointenant  (hall  forfeit  •  p^  ^^s. 
all,  but  not  of  things  in  pofTeflion,  which  may  be  divided. 
3  Jnft.  55.  Chattel  real  in  poITefrtoo^  and  Plow.  243. 
intimates  fo  muchy  becaufe*  he  inibnces  only  10  intir^ 
chattels. 

I  Obfea. 
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Obje^.  Dame  iisie's  cafe,  LeaCc  for  years  forfeit,  bj^  a 
-  Jointcnant. 

Refp.  The  pleadings  of  this  cafe  iKew  the  cafe  lo  be  ^f 
it  leafe  afliigned  to  baron  an^  fenne  after  marriage,  and  fo 
no  moieties  betwixt  them.     2.  The  reafon  of  this  cafe  is 
the  relation  from  the  friTie  of  the  ibrfeittiiFe,  which  is  there 
si  difpciitton  v  h^t  in  €al^  of  jiointeitancy  the  one  may  grant 
only  a  ttio'mf ;  bur  i-n  oor  cafe  there  is  no  jointure,  mud 
they  cannot  take  ihe  prpfiia  together;  bvt  there  is  a  prior- 
ity of  time  between  them,  they  may  be  tenants  io  common 
by  perception  of  the  profits.     The  words  of  the  ad  of 
.parliamtnt.  are,  JI!  lands^  &c.  af  which  Fdward  Whalcy 
had  any  ejfate^  or  any  in  irvji  for  him^  JbaU  be  vrfled  in  tie 
king,  &c.     But  there  is  alio  a  faving  to  all  Grangers ;  the 
king  /ball  have  the  t'anre  eflate  in  law  as  the  party  had  ia 
equity,  and  not  more  v  and  therefore  if  the  truft  had  been 
for  yohn  {or  life,  the  remainder  to  Ed<vard,  the  king  (hall 
bave  only  the  remainder,    and  not  the  poffefton.     Here 
Edward  C2Ln  never  have  the  poffeflion  of  the  land.    If  Ed^ 
ward  had  broiight  his  Subpaeriaf  he  (houM  never  have  the 
poflefiion,  for  there  are  precedent  eAate^ ;  hut  the  truftees 
(hall  deliver  the  furplus  to  Edward.    It  is  like  to  the  fiatute 
of  ufes,  for  this  (latute  of  attainder  executes  trufts.     If  the 
truft  had  been,  that, the  truftees  (bati  permit  ihc  Cejluy  qur 
Trufl  to  perceive  and  take  fucK  annual  fum,  it  fliall  be 
yefted  in  the  king. 
^  *   B/^/tf«// for  the  defendant.     Confidcr  the  cafe,  i.  With- 

out reference  to  the  deed  of  (ettlement,  and  then  the  cafe 
is,  ].  V^hen  Edward  Whaley  purchafesthe  revertion  he  hatb 
a  right  of  redemption.  2.  When  the  mortgagee  and  the 
reverfioner  join  in  an  attignment ;  ahhough  the  money  was 
not  paid  at  the  {{ay,  yet  the  tfuft  remains.  Where  an  ef- 
tate  is  once  vefled  m  the  king,  nothing  (hall  deveft  it.  1  /ij/f. 
^18.  Cro*  Jac,  82.  '*'  verfus  Wyndham.  Moor  196,  815. 
Palmer''^  cafe.  If  the  irufl  had  been,  that  Edward  WhaJey 
(hall  have  all  the  profits,  then  the  term  it  felf  (hall  be  in 
the  king,  Adam  and  LamberC^  cafe ;  The  king  (hs^ll  have 
all  becaiife  a  mixt  intereft.  Plow.  423.  Here  the  king  hath 
fomething,  and  if  it  do  not  appear  what  Jpart  he  (hall  have^ 
he  (halt  have  all. 

JVyndh(m  juftice.     A  leafe  upon  condition  ;o  pay  at  a 
day  to  come,  abd  then  the  leffor  makes  another  leafe  bj 
iP.    1^3.  ^'^oppclf  •  *nd  then  procures  another  to  pay  the  money  ; 
*'  the  leafe  by  eftoppel  (halt  take  place. 
Kclyng  juftice  for  the  plaintiff. 

7w//<fen' juftice.     The  qu^ftion  is.  If  the  equity  of  the 

trufi 
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truft  be  forfeitt  and  it  fcems  not ;  aqd  it  was  adjourned  % 
and  after  juclgment  was  given  for  the  plaintiff* 

Willan  verfus  GUI. 

GEORGE  ALUNGTON  makes  his  will,  and  GiU  ptMntim^ 
ham  and  Denhurft  his  executors ;  Denkurji  aiakes  his 
'WiUy  and^  executorsi  and  dies;  Gil/um  dies  inteflate^  hit 
adminiftrator  fues  the  executor  of  benhurjl  for  a  legacy 
due  from  AlSngton^     Simpfon  moved  for  a  prohibition. 

Twifden  juftice.  Here  by  the  fpiritual  law  the  plaintiff 
may  fuethe  executor  of  DerAurJt  as  executor  de  fin  tort, 

Kelyng  juftice.  The  execufor  of  Denhufji  may  be  fued 
as  executor  of  his  own  wrong,  but  then  he  cannot  be  fued 
as  executor  of  Denkarfi^  but  as  execufor  of  JlSngton, 

Twifden  juftice.  In  our  law  it  is  fo ;  but  in  the  eccle-. 
£aftical  law  perhaps  it  is  otherwife. 

Wyndham  judtce  accords  with  TwJUen,  it  is  more  proper 
for  an  appeal  than  a  prohibition. 

Trvitien  accords,  and  a  prohibition  denied  by  three 
againft  A^/jfrtif. 

Buck  verfus  AngcL 

T^HE  plaintiff  counts,  that  whereas  he  had  procured  one  Affumtyfit. 
-^    Woodward  at  the  rec}ueft  of  the  defendant  to  furrender  1  Oanv.  Abr^ 
aieafe,  the  defendant  would  pay,  tic.  On  Non  Alfumpftt  1^^^- 
pleaded,  and  vcrdift  for  the  plaintiff,  it  was  moved  in  ar-  \  sid.'alis^ 
refl  of  judgment,  hecaufe  it  is  not  faid^  that  the  defendant  1  Kcb.  Sya* 
affumed  and  promifed.     And  to  Twifden  juftice  it  feemed  , 
not  to  be  a  good  declaration,  and  fo  it  was  ruled  in  the  firlt 
cafe  that  he  ever  moved  in  this  court.     But  it  feemed  to 
kelyng  juftice  to  be  only  matter  of  form.    But  judgment 
was  ftayed  until,  C!fr. 

•  Burton  'Qerfus  Robinibn*  ♦  P.  m^ 

DETINUE  for  a  deed,  and  vcrdia  for  ihe  plaintiff^  lapiry*  > 
that  the  defendant  detained  the  deed^  and  ao/.  da-  \  ^^•J^ 
mages  ;  and  then  iffued  out  a  Diflringas  to  deliver  the  deed 
or  the  value,  and  after  that  a  writ  of  inquiry  iffued  for  the 
value,  and  found  a  different  value  from  the  itrft  verdid  ; 
and  it  was  movedjhat  the  laft  damages  found  on  the  writ  of 
inquiry  (ball  ftaod.  Raft.  Entf.  214,  219.  tit.  JudgmM  in 

1 2  Detitm 
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DeHnue  t.  3.     And  Ottnje\  cafe  htre  doth  not  oppofe  tbii# 

bccaule  here  tttaitit  dpth  not  lie. 

Kelyng  juftice.  There  cannot  be  damages  and  a  writ  of 
inquiry  alfo. 

TCwiftUn  jafttce.  There  ought  to  be  boti ;  and  ir  waJ 
a^JQuroed)  and  after  adjudged  for  the  plaintiff. 

Errington  verfus  JEjirft. 
Intr.  Trin.  16  Gar.  2.   R6t  505. 

tthi,  ir^EBT  npoir  an  obligation  againft  sin  executor.     Tht 

%  y  dtfendaAt  pleads  AW  ejl^a^um ;  -and  upon  this  the 
jury  found  a  fpecial  terdiS,  Wz.  That  the  teftafor  of  tfie 
defendant  fealed  and  delivered  the  obligation,  ind  that  the 
i^iteb.  J83.  plaintiff  was  a  conrnrviiTion  ofEcer,  and  Retained  the  faid 
tefiatoir  in  prilbn  luitii  he  bad  ept^red  into  this  obligation. 
And  they  found  the  a3  of  oblivion  that  pardons  all  s(ds  of 
liofiility^  and  all  appeals  and  perfodal  anions  by  reafon  0/ 
them  maU  bedifcharged^  and  that  ail  perfons  nnay  piea4 
the  general  iffue,  thi^t  the  defendant  nor  telbtor  are  not 
eicepted. 

Tumor  for  the  ptarnriff.  There  are  two  points,  i.  If 
this  obligation  be  nulled  by  this  a£l ;  and  it  feerns  that  it 
h  fiOt,  2-  If  the  defendant  vnij  plead  N(tn  ejf  foAumf 
And  it  feems  he  cannot. 

To  the  I/?,  it  is  not  \*fthin  the  words  of  the  aft,  bc- 
caufe  there  is  no  mention  of  an  obligation  given  to  another.' 

2.  It  is  not  within   the  meaning,  becaufe  it  is  not   a 
trime  of  offence.  Plowd,  1 73*  tiill  vtrfus  Grange.    Wor<fc 
«  ought  to  anfwer  the  fenf^  of  a  f!atute  *,  the  ad  was  intend- 
ed for  tlie  benefit  of  the  plaintiff,  who  was  a  commiflicit 
officer. 
4ip     J  2  •  Obje^.  Or  relating  thcreiihtov 

•  **  Refp.  This  obligation  is  collateral  to  the  offence,  and  not 
relating ;  for  relating  ought  to  be  preceding  and  not  fubfe-' 
qucnt,  and  therefore  it  was  adjudged,  Dyer  14  j.  Tutic  is 
extended  ilntiU  1 64  and  286.  5  Co.  Clayion^%  cafe,  2  Inji. 
tl2.  A  ftatiite  ofight  to  be  expounded  to  prevent  preju- 
dice to  a  third  perfon. 

As  to  the  Idt  He  canKot  plead  Nm  eft  faSwHf  but  the 
fpecial  moittr,  and  conclude  IJfira  menl  fonfuL  i  H.  7. 1 5. 
$  Co.  119.  ^^i^ilr^s  caie^  FAb.  72. 

Linley  tqr  the  defendant.  As  to  the  ift^  h  is  within  the 
wordtof  the  a^  lA  a  l^al  feafe.    Ferfonal  a&ions  include 

the 
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tbeiPHifcs  of  aajon.  i.  Injl.  aSj.  8  G>.  153.  LUiletott 
feif.  5 1 2.  it  extends  to  obllgatiohs.  There  is  another  claure^ 
wip.  Tidt  all  Jtfferenfes  betwixt  the  fubje^Sy  &c.  and  all 
that  had  followed  ypon  ir.  Here  this  a£t  of  hoflility  which 
ocaUioned  the  obligation.  2.  T^^is  iswUhin  the  intent, 
whiph  wf s  to  take  away  all  thofe  things  which  might  be 
die  caufe  of  future  difturbance. 

As  to  the  2dy  If  {he  ad  had  H^ld  that  the  obligation  ftiall 
be  difchargedy  t^en  it  ought  to  be  pleaded ;  but  here  it  is 
t|ijit  the  obligation  (hail  be  void,  and  that  the  defendant  may 
plead  the  general  iiTue. 

Kelyng  juflice.  The  a3  enuren  between  man  and  man^ 
4S  a  releafe;  that  the  imprifonment  is  difchafged  is  dtearj 
then  it  feems  the  obfijgation  ftiall  be  difcbarged. 

As  to  the  ;u/.  The  general  ilTue  aids  where  the  d^feh* 
daat  cannot  jufiify  at  commuu  law ;  he^e  may  be  a  Ju(li6^« 
cation  at  common  law. 

WpMam  juftii^e.  A  contra^  feems  not  to  be  difchargcd 
^7  this  a^,  altbough  many  of  them  were  forced  by  a^s  of 
hioftility.  A  man  takes  a  horfe  in  thoCe  times,  trefpafs  doth 
ix>t  lie,  but  upon  demand  trover  lies. 

Ttuifitm.  ASU  of  hoftitUy  ihall  be  intended  niatters  of 
force.         . 

A|  to  the  aJ  point.  The  a^  gives  a  latitude  to  tb^  party. 
And  it  was  adjourned. 

♦  MeiTcl  verfui  Rumfcy,  •  P.  126. 

Intr.  Hill.     14  Car.  s.    Rot.  68^. 

EJECTMENT  for  land  in  in  the  county  Qf  Remainder. 

IdotanQii^h.  Upon  Not  guilty  the  jury  found  a  fpectal  i  sid.  147- 
verdia,  viz.  That  Edmnd  Williams  feifed  in  fee  20  Aug^  '  ^^^'  ^*?- 
1 5  Car.  X.  by  indenture  covenanted  jn  confideration  of  mar- 
riage^ and  600/.  portion  tp  levy  a  fine  lo  the  ufe  of  tfap 
conufees  till  a  recovery  had,  and  then  the  recoverors  (hould 
be  (eifed  10  the  ufe  of  Edmund  and  Dorothy  for  tKeir  joint 
lives,  the  remainder  to  the  heirs  of  the  body  of  Dorotlfy  by 
Bdmund  ingeoderedy  remainder  (Dorothy  furvivins  Edmund) 
M  Dor$tiy  for  life,  remainder  to  the  right  heirs  of  Edmund  ; 
the  mitrriage  take^  eBFeS,  a  fine  is  levied,  but  fio  recovery 
was  had ;  and  there  is  a  claufe  in  the  d^ed,  That  if  therfs 
was  not  any  recovery,  that  then  the  conufees  (bould  ftand 
leiCad  to  the  ufes  before  mentioned.  Edmund  and  Dorothy 
btvt  iflve  two  d^ughters^  Rachel  and  EUzabefii  Edmund 

dies. 


Term.  Pafch.  17  Car.  2.  B.R. 

dies,  his  widow  marries  JVilHam  If^atfm,  the  daughters  are 
leflbrs  of  the  plaintiff. 

JVifmingtm  for  the  plainti(|^  The  defigti  of  this  con- 
veyance was,  that  if  the  buiband  died  before  his  wife,  that 
his  iflue  (hould  have  it ;  here  Dorothy  hath  no  title,  but  the 
daughters. 

1.  When  the  freehold  determines. 

^.  If  it  determines  upon  the  death  of 

3.  If  the  contingent  remainder  fail,  if  the  other  takes. 

As  to  the  ijfy  This  freehold  upon  which  all  the  remain^^ 
ders  depend,  determines  upon  the  death  of  the  hufband* 
becaufe  it  is  for  their  joint  lives ;  although  a  joint  eftate  to 
two  (hall  be  intended  to  the  furvivor,  5  Co.  9.  PrudneFs 
C$le ;  but  if  a  p;irticular  limitation  be,  it  is  otherwife. 
*  To  the  %J,  Remainder  to  the  heirs  of  the  feme  ingen- 
dered  by  the  baron,  tbefe  are  words  of  purchafe  and  not  of 
limitation,  and  then  contingent,  fo  they  cannot  take,  as  r 
Jnfl.  22.  t.  Where  the  ancefior  takes  an  cftate  for  life,  th^ 
reqoainder  over  to  him  and  his  heirs,  it  fh^H  be  by  liti\ita- 
tion  and  not  by  purchafe.  There  is  a  difference  where  the 
freehold  is  ahfolute  and  intire  determinable  upon^ife,  and 
not  upon  a  determinable  eftate  for  life,  where  by  poffibtlirf 
P<  1274  U  may  *  continue  and  copfolidatet  An  eftate  to  J.  (or  life, 
the  remainder  to  B,  for  life,  renAainder  to  the  right  heirs  of 
»  jt.  they  are  words  of  limitation.     But  not  when  a  detef^ 

minable  freehold,  as  an  eftate  during  widowhood,  remain* 
der  to  his  right  heirs;  henp  they  aVe.  words  6f  purchafe.  iq 
Co.  85.  LoviVs  cafe.  Lands  given  to  A.  for  life,  remain- 
der to  B.  for  life,'  remainder  "after  the  death  of  A,  to  B.. 
and  his  heirs. 

To  the  3(/,  Then  the  contingent  remainder  is  del^royed. 
3  Co.  20-  Bora/lon*s  cafe.  •      ' 

Powh  for  the  defendant.  Here  is  an  efiate-tail  executed 
m  the  wife  ;  it  had  b^eri  clear  if  the  wti^  had  died  iirft. 

2.  If  the  eftate  b^  limited  to  A.  for  life,  the  reiVtainder  to 
the  he'rs  of  his  body,  it  is  an- eftate-tail  executed,  1  Cd. 
204.  arid  there  is  no  difference  irt  this  cafe. 

1.  It  is  within  the  words  of  Shellieh  cafe,  i  Co.  104. 
becaufe  an  eftate  limited  to  one  for  life  is  a  freehold  indefi^ 
nitely.  21  H.  6.  54.  a,  33  H.  6.  5.  4.  40  E.  3.  20.  Gf 
21.  It  behoveth  not  that  the  freehold  continue ;  and  Lmjte^z 
cafe  cited  on  the  contrary  part  is  not  to  the  purpofe ;  the 
cafe  in  point  is  in  Perkins  feB.  337. 

2.  The  wife  hath  a  freehold  for  life.  And  it  i)»  like  the 
cafe  where  land  is  grven  to  baron  and  feme,  and  to  the  heirs  of 
the.  body  of  the  feme,  and  flie  dies.  Z>yfr  99;  Fitzh.  Br.  9t. 

Kiljng 
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fjifyxg  ^iiftice  for  the  defendant.  Thiseftate  is  an  eftater 
tail  executed  ful  modo,  (viz.)  not  as  todivifion  of  the  join- 
ture ;  but  it  is  to  other  purpofes ;  and  fo  all  the  other  judices 
i^ld«  and  judgment  was^ven  for  the  defendants 

I 

Hunt  ver/us  Swain, 

THE  plaiatiff  declares  that  the  father  of  the  defen-  ^^"'^^:. 
dant  was  obliged  to  the  plaintiflF.in  an  obligation,  and  \^^'^j,  ^' 
ikat  tbe  defendant  is  bis  (on  and  heir;  and  tbat  the  plain-  i  i>v,  i6^ 
liflF  notified  to  the  defendant,  that  he  intended  to  fue  him  ;  '  S^u^^^'  - 
fad  upon  this  the  defendant,  in  confideration  that  the  plain-  ^oo!     ^* 
tiff  would  forbear  the  defendant,  promibd  to  pay  the  money  %  K.eb.  61. 
due  upon  the  obligation.     The  defendant  pleads  Nen  AJfumfh-, 
fit^  and  found  for  the  plaintiff.    And  it  was  moved  in  arreft 
of  judgment,  that  it  is  not  faid  that  the  heir  was  obliged  ia 
ibe  faid  obligation  with  his  father^  «  p^    ^^o< 

•  Wili  ferjeant  for  the  plaintiff.     Tbajt  it  (hall  be  fo^^j^ ',^jg^ 
intended ;  and  he  cited  the  cafe  of  feignior  St,  Paul  and  his  B.  R.  •$/.  Pad 
wife  againft  the  earl  of  Riven.  and  Hs  wife 

^  *  againd  tbe  Earl 

of  Ri'vtrs, 
The  plaiAtlffk^claTe.  That  whereas  the  father  «f  the  defendant  ebliged  himfelf  to  the 
^lamtiff*s  wiSe,  iam  j§la  fiut^  in  the  fum  pf  400/.  for  the  payment  of  too/,  which  fiither 
K  now  dead,  and  the  defendant  is  bis  Ton  and  heir,  to  whom  the  plaintiiT  repaired,  and  ini* 
limated  ihat  4e  intended  to  fue  the  defendant  as  fon  and  heir  for  the  (aid  d^bt ;  the  defen- 
dant upon  ponfidfration  of  forbearance  aflfamed  to  pay,  ^c.  And  upon  Ntn  Affkmfft 
f^ttded,  and  a  verdia  for  the  plaintiff,  ferjeant  TwifJen  moved  in  arrcd  of  jodgment^  b&- 
cavfe  iti*  not  faid,  that  the  father  obliged  him  and  hit  hejrs,  and  therefore  it  does  not  ap» 
pear  the  defendant  was  liable  to  an  a£tioo,  and  fo  tbe  cpnfidexation  i<  void.  Bat  adjudged 
that  it  (honld  be  intended,  it  being  found  by  the  jury,  according  to  BiJwel  ifld  Cuttvit't  cafe. 
2M.  a  1 6.  and  the  plaintiff  had  judgment  upon  my  own  argument ;  but  qtfacrwife  adjudge^ 
between  M»htr  and  IV^r.    Trio.  %%  Cat.  a.  B.  R. 

7W/2biE  Judice.  By  this  way  prefumption  ihali  aid  any 
thing;  but  I  confefs  tW  Rolls ^  when  he  was  chief  jufticct 
was  of  the  opinion^  that  it  was  good  in  this  cafe  after  ver- 
did  ;  but  I  conceive  the  material  thing  is  omitted. 

Wyndhmn  juftice.  The  defendant  hath  admuied  himfelf 
to  be  bound,  by  the  defire  to  give  time  to  pay,  and  there- 
fore it  (hall  be  prefumed  that  he  was  bound,  and  fo  the 
plaintiff  (hall  have  judgment. 

Kelyng  juftice.  ^  The  forbearance  only  will  not  maintain 
the  adion ;  for  in  the  a£tibn  againd  ao  ei^ecutor  he  ought 
to  ihew  that  he  is  ^cutor,  but  here  it  is  laid  that  he  is 
heir;  as  if  I  lay  a  man  (o  be  executor^  although  be  hath 
|io  afletSy  it  is  good. 

Hi4e  chiff  juftice.  .  There  is  a  grand  difference  be* 
twccn'anheir  and  esiecutor ;  iind  it  was,  adjourned.    Vid* 
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Hob.  18.  Woollaflm  verfus  Wch^  i  Lem.  1x4.  Grrj^N  Clife 
pted  in  ^^oif^  and  fyitiyfooPs  cafe,  a  Cro.  6o2«  f^rif 
verfu^  ^iirJj  ron^rj  JTelv.  56.     F//lb  verfua  RichqrJfifu 

Rogers  verfus  MafcaL 

^roceff.  np^RESPASS  in  aflautt  and  imprifonment,     The  defea- 

I  Si4.  %4t^f  J^  dam  pleads  that  the  26th  of  Efk.  in  the  IVilace  coqrt 
I  Keb.  Soo  ^"^  levies  a  plaint  againft  the  platntifF,  and  the  defendantas 
^8.  '  '  '  fcrjeant  of  the  faid  court  takes  him  bj  virtue  of  (fx>cefs 
*  Keb.  7»  17,  upon  this  plaint.     The  plaintiff  demurs* 

Offiey  for  the  plaintiff.     The  JufttiicatioD  is  by   leyeral 

procefs  out  of  the  palace  courts  and  doth  not  lay  it  is  by 

prefirription  or  letters  patent. 

2.  It  is  faid  that  Cage  levied  a  plaim  in  the  nature  of  m 
aSion  upon  the  cafe,  and  upon  this  a  Capitts  ifiiied,  and  the 

t  R  139;  *  officer  returned  it.     The  immediate  procels  here  is  attadn 
ment  by  the  goods,  where  it  ouj^ht  to  be  a  fummons*    34 

H*  6.  49-  «• 

3.  Capias  is  not  a  procefs  within  an  inferior  courf,  be* 
caufe  the  ftatute  which  gives  a  Catiai  doth  not  extend  to 
Tt.  P.  N.  B-  92.  G.  100.  D.  Tlie  ftatute  of  19  H.  7. 
cap.  9.  gives  a  Capias  in  J3.  JS.  apd  C  iS|.  M  pot  ptb^^ife^ 
and  there  19  a  difference  where  the  jurifdi&ion  is  «eoei«l^ 
erroneous  or  void,  procefs  do|h  not  e^pofe  the  p^cer  tq 
fdlfe  imprifonment.  10  C«.  76.  But  othcrwife  it  is  in  aQinfe? 
rior  jur}rdi€Hon.     Cro.  Car.  394.  and  395.  Nrc/i^bs  ^trfyz 

4.  It  doth  not  appear  the  court  had  juriftli&toft.  k  it 
faid  generally,  that  the  plaint  was  in  nature  of  an  afiiim 
upon  the  cafe,  and  it  may  be  fuch  at^  adion  as  cannot  be 
brought  in  an  inferior  jurifdiSion.  Mtci.  17  Car.  i.  Bye 
verfus  Offw,  Rot.  545.  or  548. 

Pemhertm  for  the  defendaint.'  •  As  to -the  irf,  Ft  is  «  court 
of  record  #bich  Ought  to  have  fuch' procefs.  2.  Summons 
doth  not  lie  in  an  aSion  upon  the  cafe,  but  a  Capias  lies  ia 
treipafs  in  any  caft»,  and  it  is  a  general  entry  in  aH  courts  ; 
and  the  cafe  of  Dye  and  Olive  is  not  to  ^he  piirpofe.  To 
the  3</,  Summons  is  not  a  procefs  in  an  adion  upon  the  cafe, 
but  a  Pone,  P.  N.  B.  92,  and  93.  *•    •   • 

Obje^f.  h  is  not  faid,  quod profirt  Ht  in  Curia  the  letters 
patent  by  virtue  of  which  the  court  Is  field. 

Re/p.  The  defendant  is  only  n  bailiff,  and  d^nnot  ^ave 
them,  epon  the  reafon  in  Le^e]t%  cafe;  and  Dyer  29.  Sub- 
lease ought  to Ihew  the  Itaft/ but  fubcolleadi  and  under- 
^  '  Ihcriff 
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iberiff  not.  36  H.  6.  14.    aa  H.  6.  42.    An'  incumbest 
ihall  not  (hew  the  title  of  hit  patron.  36  H.  6.  14. 

ObjeM,  U  is  not  bid  of  whi^t  fqm  or  place  tlje  fouri  had 
jurifdiAioD. 

it^.  It  is  a  coun  of  record,  and  fo  bath  conufance  of 
flU  fums;  and  ib  is  the  plea  of  conufance  of  pleas,  the  plaint 
is  not  levied  of  any  fum  bpt  generally.  As  to  the  pl%pe,  it 
is  faid  to  be  within  the  jorifdidion,  and  cannot  be  tr^verfed 
how  tnatiy  miles  it  e^itoidsj  but  only  that  it  is  not  within 
the  jurifdiAion. 

ObjeS.  A  Capias  doth  not  lie  within  an  inferior  jurifdidion. 

Refp.  I.  Admit  this  procefs  doth  not  lie  in  an  inferuM* 
coort,  yet  the  court  having  jurifdidion  the  officer  is  not  to 
be  puniflaed.  10  Co.  76.    2.  By  the  equitable  interpreta^ 
tion  of  the  flatute  of  igH.  7.  cap.  9.  it  will  extend  to  other 
courts.     As  the  ftatute  that  gives  debt  agatnft  the  warden  of 
the  fleet  •  extends  to  the  flieriff.    This  ftatute  of  19  H.  7.  ♦  P.    130. 
^h  not  fi^  the  Captas  alone,  but  at  the  common,  law  %  inft.  434-  ^« 
where  originally  there  was  not  fummons,  but  a  Pone^  and  ^\^f!^^^ 
then  a  Ca^as.     Capias  is  not  the  procefs  by  this  fiatu|e,  if  tt  the  pm. 
but  the  exigent.  35  a  6.  6.  a.  pi  9.  Capias  ififitiin  was  be-  m^  ^T"^^^ 
fore,  and  not  the  exigent.     Experience  (hews  that  before  Jj^^JJ^'^^/^^ 
the  ftatute  a  Capias  iflued  in  thefe  courts.  Raft,  Entr.  293.  a,  atu^hfx^^ot 
^  mtmorasidutn  made  that  the  procefs  given  by  this  ftatute  is 
an  exigent. 

Tvufden  juftice.  This  exception  has  been  taken,  but  it 
is  cured  by  appearance. 

Wjndham  juftice.  It  feems  procefs  in  an  afiion  upon  tbc 
caie  was  a  Capias  infimti.  But  after  it  was  adjudged  for 
the  defendant  by  all  the  judges  befides  Hide  chief  juftice, 
who  was  then  dead. 

Mmdrandum,  The  firft  day  of  this  term  died  Sir  Robtri 
Wdi.  lord  chief  juftice,  who  was  a  man  expert  in  the  pleas 
of  the  crown,  but  efpecially  in  thofe  which  concenyed  « 
juftice  of  peace. 
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There  being  then  only  three  Judges,  wz. 


^yndbam^   V 


Sir  Thomas  Twifde 

Sir  fFadham  tVyndbam^   ^Jiiftice^^ 

Sir  John  Kelyn^^ 


y    ■■  I    i     r 


Worral  v^r/«j  Brand  and  other  two  Executors. 

I>Mith.  A  SSUMPSIT  agatnft  two  executors.    After  iffue  joinedj 

*'^/'a^^'  xjL  one  of  the  executors  dies,  and  then  the  plaintiff  fug- 
1  K^b.  961,  gcfls  upon  |he  roll  that  the  other  was  deacj^  and  upon  this 
jo«,  $45.-       there  is  a  trial  againft  the  other. 

Efcapeagftinft  And  now  Jories  for  the  defendant  moved  in  arrcft  of 
two  (beriffs,     judgiTient,  and  the  quedjon  was.  If  the  death  of  the  one 

di^  %^^%    ^^^^^  ^^^  ^'^^^  *^  ^°  ^^^  »  *"^  ^'  feemed  to  him  that  it  did^ 

Cro!  ml.  6t\,      I'  in  all  anions  of  ^efpafs,  which  are  grounded  upon  a 

Banoion wr/i/  to^t^  the  death  of  one  (hall  not  abate  the  writ  of  the  other; 

Watfon,lec.     ^^^  jf  1^  ^g  founded  upon  coniraQj  as  tfikilieffet  or  Ne  wir 

ques  receiver^  iSc,  there  by  the  death  of  one  the  writ  is 

abated  againft  the  other.     In  debt.  4  £.  3.  26.  5.     50  E.  3. 

J.  In  accompt.  FitzJk.  Br,  263,  344.  Authorities  in  ihe 

cafe  it  felf.  PIpwd.  186.  b.  JV'iodward  verfus  Darcy,  37  H. 

6.  16.  are  cafes  in  point.'  10  H.  4.  iS-  In  detinue.  2  ^.  4* 

18.*.  ' 

Pemberion  for  the  plaintiff.  There  is  no  reafon  for  this 
difierence  put  by  Jones  ;  in  50  E,  3.  7.  there  it  was,  that 
he  was  dead  before  the  a£lion  brought,  and  the  writ  was 
falfe.  37  H.  6.  16.  A  writ  of  error  was  brought,  and  it 
was  moved  for  the  plaintiff,  but  it  was  never  argued;  there 
is  cited  the  14  £.  3.  but  there  is  no  fuch  cafe.  As  to  Plowd. 
nothing  was  done,  and  no  judgment  there  given  ;  Cro.  Car, 
426.  Tiffen^s  cafe,  an  adion  againft  two  and  one  dies,  and 
no  fuggeftion  before  the  Venire  Fac.  and  yet  good.  41  E. 
3.  3.  Account  againft  two,  and  one  dies,  the  other  (haU 
anfwfer  over.  Bro.  tit.  Refpondes  tufter  pi  4.  No  reafon  for 

one 
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cue  more  than  another,  as  in  outlawry.     Here  *  is  no  other  *  p^    122, 
adioD  or  better  brief,  and  the  abatement  ihail  be  a  mifchief 
to  the  plaintiff,  but  none  to  the  defendant  by  the  allowance ; 
for  the  defendant  may  plead  Plenement  adminijler,  and  the 
promife  furvives.     And  there  is  a  difference  where  there  with  this 
are  tw©  plaintiflfs  and  where  two  defendants.     Refolved  by  Judgnaenia* 
the  court  that  the  writ  is  abated;  and  they  relied  upon  |]j^"j^,^°' 
IVoodward  and  Darcy*%  cafe,  and  37  H.  6.     But  fee  Hern^t  Cafe,  but  Cro. 
precedents  102,  139.  to  the  contrary.  ^ll' &^*' '**" 

Opcy  virfus  Thomafiua, 

UPON  a  fpecial  verdiS  in  an  Eje^ione  firma  of  Und  Eftatc. 
in  Devm^  the  cafe  was  to  this  effeS.     Rous  feifed  of  3  ^anv.  Aln. 
lands  in  fee,  by  indenture  makes  a  leaf*  to  Thomafsus  for  \\\\  p'  p.* 
99  years,  if  three  lives  live  To  long.     And  ihcn  fettles  the  »  Uv.  167. 
reverfion  upon  himfelf  in  tail,  with  a  power  to  m^ke  leafes  J  ^^5*^^ 
for  one,  two  or  three  lives,  or  for  ai  years  in  poffeflion  ;  910.  *  '^  ' 
and  t|ien  he  leafes  for  21  years  to  commence  after  the  fir(t 
leafe,  and  then  conveys  over  the  reverfion  by  fine  \  th^ 
firft  leafe  determines;  and  the  queftion  was  if  the  conufee 
may  avoid  this  feCond  leafe,  which^  as  was  admitted,  was 
not  within  the  power,  becaufe  it  was  not  in  pofleflion. 

Jones  for  the  plaintiflF.  There  are  two  points,  i.  If  the 
fecond  leafe  be  purfuant  to  the  power  in  the  (irft  indenture, 
^.  Admitting  that  \X  is  not,  then  if  the  conufee  (hall  avoid 
(his  leafe  made  by  the  tenant  in  tail. 

As  to  the  \Jif  There  be  two  parts  of  powers:  i.  To 
make  leafes  in  pofleflion.  %.  Leafes  in  reverfion.  It  doth 
not  come  within  the  power  to  make  leafes  in  reverfion,  be- 
caufe they  are  tied  up  to  fpecial  particulars  for  any  number 
of  years  determinable,  lie.  6  Co.  33..  Leper  and  Wr^tVt 
cafe,  Cro.  EJiz.  5. 

ObjeB.  It  is  a  leafe  in  pofleflion,  becaufe  there  fliall  not 
be  two  leafes  extended  by  one  and  the  fame  power,  and  it  is 
qmji  a  poflfeflTion. 

Refp.  1.  Obferve  the  intent  of  the  deed,  2,  In  pleading, 
pofleflion  may  be  of  a  reverfion,  \}ut  not  in  a  conveyance; 
for  there  it  ought  to  be  according  to  ordinary  parlance,  and 
the  fubjed  matter  guides  the  thing.  Cro.  Jac.  318.  i£iw 
iwf*s  cafe. 

As  to  the  %4»  Tenant  in  tail  of  a  reverfion  makes  a  fe- 
cond leafe  after  the  expiration  of  the  (irft,  and  then  levies  a 


fine  to  a  ilranger,  if  the  coiiufed  (hall  avoid  the  fecond 
^  leafe;  and  it  feemed  to  him  he  (houtd.     i.  If  this  fecond  « 


leafe 


P.   133- 


Tcnp.  Trin.  17  Car.  1.  B.  8. 

ieafe  be  void  or  voidable ;  and  be  held  it  was  void.     a.  If 
the  conufee  mayavpid  it. 

As  to  the  ijl.  It  18  void,  tVefim  z*  cftp.  i*  Tenant  in 
tail  (hall  not* have  power  to  alien  to  the  prejudice  of  his 
iflue,  but  otherwife  it  is  voidable.  Tenant  in  tail  grants  a 
rent-charge>  it  is  void  sgaind  the  iflTue^  tenant  io  tail  makes 
a  leafe  withotit  referving  a  rent,  it  is  void.  JP&tM.  436.  la 
Ji'  8.  9.  The  reafon  oT  there  cafes  is,  befsaufe  it  is  an  wf^ 
parent  prejudice  to  the  ifTue ;  and  the  ftatfite  doth  not  mea- 
Aire  the  ads  which  the  (enant  in  tail  doth  by  hiseftate,  but 
virith  the  confequence  of  the  prejudice  that  n^ay  coroe  to 
the  ifTue  by  them  ;  and  here  is  an  apparent  prejudiciK  \  for 
if  he  may  make  a  leafe  in  fufuro  he  will  deprive  his  ilfue  of 
the  liberty  f>f  alienation  according  to  the  Astute^  and  aUo 
to  levy  a  fine,  /  This  upon  the  reafon  fince  .the  ftatuies  cf 
32  H.  8.  4  ft  7.  $Ce?.  41.  I  InJI.  223.  TbiMeafeUa 
clog.  a.  This  leafe  being  by  way  of  future  intcreft,  thr 
iflue  is  in  paramount  this  future  intcreft^  fof  it  1.9  not  an  eP- 
jtate  until  it  is  executed,  for  a  furrender  may  be  notwitb«> 
(landing  it.  When  tenant  in  tail  makes  a  leafe  ii^  fiituro  the 
ftatute  preferves  the  iflue,  Cro.  Jac.  445*  Griffiths  cafe.  A 
leafe  after  death  is  voidj  alihough  a  rent  hfe  referved.  Djir 
T-Tg- p^r  Mantvood. 

As  to  the  2</,  The  f:onufee  (hall  have  the  C^mt  power, 
Plov^^.  ^3T.  SmitAycTUxsStfpIit9n.  Feoffee  may  enter  9poo 
lefleef  1  Jnji.  46.  ^«  and  no  difference  betwixt  poQulce  and 
feoffee. 

Obje^.  Dyer  51.  Tenant  in  tail  m^es  f  feoffment^  an4 
makes  a  leafe  for  years. 

Refi.  No  referoblance,  for  when  tenant  in  tail  makes  a 
feoffment  the  tail  is  di(continued>'  and  then  the  jpiniog  with 
the  feoffee  is  good. 

OhjeS.  Cro.  Jac.  69a.  Croker  verfus  |&^j^. 

Re/p,  The  iffue  there  had  barred  the  intail  and  himfelf^ 
and  therefore  the  conufee  (hall  not  have  more  power  tbao 
the  tenant  in  tail  himfelf. 

JVimungton  for  the  defendant,  ^his  leafe  is  purfuaot  to 
the  power,  which  js  to  be  regarded  at  the  time  of  the  crea- 
tion ;  ppffeffion  may  be  fpplied  when  it  is  to  take  effe^  in 
poffeffion.  Intent  of  the  parties,  Iconfefs,  HawlitC%<Mit 
in  Cro.  Joe.  318.  to  be  againft  this  opinion,  but  the  record 
of  that  cafe  doth  not  warrant  it.  And  Teh*  22a.  reports 
the  fame  cafe  wholly  different  from  CrwA ;  bat  admit  that 
the  power  is  not  purfued,  yet  i.  This  leafe  is  only  voida- 
ble.    2.  Not  voidable  by  the  conufee. 

As 
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*  As  to  tht  tjl,  Teoant  in  tmil  makes  a  leafe  infiiimvi  •  p.  19^. 
rendering  rem,  this  leare  is  only  voidable,    fkw.  434*  is  a 
(ak  in  point,     i  Infl.  46. 

Rifp,  CatUn  there  denies  the  opinion  of  Manwwd.  It 
lad  been  good  although  no  rent  had  been  reftrved,  till 
avoided.     Hutt.  102. 

To  the  oJ,  The  connree  cannot  avoid  this  leafe.  Jfeftm, 
2.  ii  Amy.  The  ifTue  bath  power  to  eie£l  pojl  prolempifci- 
MoMf  tenant  in  tail  hath  power  by  the  common  law^^ 
The  conufee  doth  not  come  in  in  privity  of  the  edate-raiL 
Dyer  51.  &«  j  Co,  9.  Cotmt  ds  Bedfotd^s  cafe.  Tenant  in 
tail  mkes  a  leafe  in  fuiuro^  apd  then  levies  a  fine,  the  * 
lefliBe  etitersy  the  conufee  enters  upon  him,  and  the  fine  is 
rcvcrfed.     Dyer  26$. 

Kehjtng  jtiftice.  The  firft  point  concerning  the  power  is 
tk  principal  pdnt ;  tenant  in  tail  aiakes  a  leafe  in  fufvf^ 
it  is  not  void,  but  voidable  only,  and  the  conufee  fhail  here 
have  advantage  Of  eledion  as  well  as  (he  ifTue. 

Wyndham  Juftice^  If  the  leafe  be  m  Effe  at  the  tioie  of 
the  fettiement.  A  leafe  made  by  ^the  power  to  commence 
after  the  leafe  in  being  is  determined,  is  good.  Dyer  357. 
There  is  a  difference  when  the  land  is  in  pofleflion^  and. 
when  it  is  in  leafe.  Tenant  in  tail  makes  a  leafe  without 
rent,  it  is  not  void,  but  vokiabie.  becaufe  there  may  beco- 
vttiadts  Ift  it,  and  ther^  is  alfo  fealty,  lie. 

fwifden  juftice.  Powers  are  to  be  expounded  acc6rdin^ 
to  (be  intent  of  the  parties.  Tenant  in  tail  makes  a  leale« 
it  is  only  voidable,  the  conufee  (haH  not  avoid  it,  beetfufe 
the  cffate-tail  is  barred,  and  he  cannot  come  in  in  privity ; 
sod  iQatter  of  eledion  is  transferable.  Latchf  Arnold  and 
tl^itHi^^  cafe*    And  it  was  adjourned. 

Wiftne  verfus  Uoyd.    See  before. 

A  WRIT  of  error  was  brought  to  reverfe  a  common  Efw. 
recciVery  in  JV^s^  and  judgment  in  the  connnion  rt-  Antet  i4,  ^ 
••very  is  affirmed }  and  now  IViUiMns  moved  for  cods  fot  ^^^t  ^ 
the  defendant  in  the  writ  of  error,  according  to  3  It.  7* 
C9p%  10.  he  cited  Or.  Inft.  i6a.    Cro.  Elix.  GrtveU  cafe, 
and  Cr0.  ££2.  Pinruddock*^  cafe  \  and  although  there  is  not  • 
any  delay  here  according  to  the  words  of  the  ftatute,  y^ t 
this  is  fca  be  intended  where  erecution  may  be ;  but  here  is 
ne^cKccutidA  to  be  bid.    But  the  court  denied  to  givt«  p  {a^^ 
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cods,  becaufe  there  is  tm  any  delay  of  execution  ;  and  at 
the  common  law  there  was  no  cofts  in  a  writ  of  error^ 

Low  verfus  Beaidmore. 

AN  adion  upon  the  cafe  sgatnft  the  defendant  for  fatfeif 
and  malicioufly  indiding  the  plaintiff  for  a  refcous. 
And  on  Not  gtiiity  found  for  the  plaintvff^ 

Pott;//  for  the  defendant  moved  in  arreft  of  judgment, 
that  fuch  adion  upon  the  cafe  doth  not  lie  for  indtding  one 
for  a  bare  trefpafsy  and  this  tndidment  was  but  a  trefjpab. 

And  as  to  the  dkje^ion.  That  the  plaintiff  declared,  that 
the  defendant yriVn/^  indiAed  him, 

Refp.  It  is  the  conAnon  declaration  which  is  falfo  bf  md- 
litiefe. 

Wyndham  juftice.  The  cafe  of  Langfy  and  Clark  was 
debated  for  an  adion  for  an  indiftment  for  tdting  his  wif^ 
with  an  intent  to  ravilh  he^;  arid  it  feemed  there  for  the 
defendant. 

Twifden  jttftice.    In  Chamberlain  and  Prefcof%  cafe,   it 
was  refoived  in  this  court,  that  the  adion  lies  for  fuch 
indidment^  but  the  judgment  was  after  reverfed  in  the 
exchequer  chamber ;  but  it  feemed  a  bard  cafe  if  the  ac- 
upon  the*  c^fc  tion  fliould  uot  lie. 
for  malidoufly  / 

iodl6Hng  him  npMi  8  £/fs.  cap.  i.  for  procuriog  the  dcilcadant  to  beanefted  in  taothcr  aiaa*f 
name,  who  dirowocd  the  Toit^  and  the  platntiflT  declares  that  he  being  a  freeman  of  LmJmy 
and  a  merchant,  aol  reciting  the  ftatnte,  the  defendant  canfed  him  falfelyand  malidbvQv 
to  be  indi£ted  upon  that  ilatnte.  And  upon  Not  guilty  pleaded,  and  a  verdi6k  for  the  plain* 
tiff,  AUtu  movod  in  amft  of  jndgment  that  this  aftion  would  not  lie,  it  being  only  a  tref- 
pafs  in  its  nature ;  and  if  it  fliould  be  allowed,  it  wonld  difcourage  profecutors :  But  not- 
vithfianding  the  piain^ff  had  his  judgment. 

Kelpig  for  the  defendant.  Such  adions  would  deter  men 
from  profecuting,  and  he  feemed  to  be  for  the  defendant; 
bat  it  was  adjourned.    Vii.  poflta  Henfy  verfus  Burjial  i8o. 

Jcmot  verfus  C00I7. 

EJECTMENT  of  the  demife  of  fir  Ralph  Btntf  of 
lands  in  Amerjbam  in  the  county  of  Bucks ;  on  Not 
guilty  pleaded,  the  jury  found  a  fpecial  verdifi,  viis.  That 
Francis  Drake  20  July  1651.  for  6000/. « granted  a  rent- 
charge  to  the  leffor  of  the  plaintiff  of  420/.  a  year^  and  ta 
the  deed  was  •  this  claufe ;  And  the  fatd  Drakt  doth  gntt 
that  if  the  fatd  rent  (hall  be  in  arrear  at  any  of  the 'days  of 
payntent  above  twenty  days,  that  then  it  (hall  be  lawful  to 
and  for  the  faid  Bovey  to  enter  into  the  faid  lands^  and  the 
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fflfBC  to  retain  until  be  be  fatisfied  the  faid  arrears.  The 
tent  1$  behind  at  one  of  the  dajs,  and  the  leflbr  enters  and 
demifes  to  the  plaintiff. 

Jones  for  the  plaintiff.  The  fole  queAion  is,  if  the  Icf- 
for  of  the  plaimifF  hath  any  inured  in  the  land  it  feif  by 
the(e  words.  Here  it  is  not  any  queftion.  If  the  inteteft. 
be  an  inheritance^  freehold  or  chattel^  becaufe  (ir  Ralph 
Bo^ty  is  alive ;  but  that  this  efiate  rs  an  intered.  Littleton 
fe/f.  327.  There  it  is  not  a  coqditicn^  becaufe  then  he 
ought  to  avoid  the  whole  eftate  by  his  entry,  i  Infi.  21 7. 
This  intereft  is  a  chattel  created  by  the  agreement  of  the 
parties.  Littleton  doth  not  put  it  by  deed  indented,  but  it 
ought  to  be  fo  intended  ;  for  a  feoflFment  in  fee  rendering 
rent  cannot  be  without. deed,  becaufe  not  good  by  way  of 
refervalion.  i  Injf,  143.  It  hath  been  held  that  a  rent 
upon  a  feoGfraent  may  be  by  deed  poll.  Doff,  ij  Stud.  74. 
1 1  H.  7.  22.  14/7.  7.  36.  This  intereft  is  a  chattel,  be- 
caufe It  is  a  penalty  annexed  to  the  rent.  Cro.  Jac.  510. 
Havergil  verfus  Hare. 

Objeff.  It  is  a  fee,  becaufe  heirs  is  in,  and  then  it  doth 
not  pafs  without  1i very. 

'     Refp.  Thefe  words  do  not  defign  what  eftate,  but  who 
flnll  have  the  remedy. 

Authorities  in  the  point,  HilL  13  Jac.  C.  B.  Rot.  868. 
Brown  verfus  Hagger,  cited  in  Price  and  Faughm^B  cafe. 
If  tenant  by  Elegit  make  a  leafe  to  try  a  title,  it  is  good, 
although  he  hath  an  incertain  intereft.  1657.  B.  R.  Harri-^ 
fri%  cafe,  the  cafe  of  a  tenant- right. 

Tkurjby  for  the  defendant.  It  cannot  be  a  chattel-inte- 
reft  i)ccaufe  tnceitain.  L/V.  Seff,  380.  Braffon^  Britton,  (Jc. 
do  not  mention  any  fuch  incertain  intereft.  37  H.  6.  26. 
^as  tenuit  dum  fola  fuit^  quamdiu  fe  bene  gejferit.  4  Of, 
30.  Durante  viduitate.  Bro.  Leafes  67.  Pet.  Bro.  feff.  462, 
&  463.  ibid,  df  468.  But  it  doth  not  appear  that  livery 
was  made.  14  H.  8.  10.  i^  14.  8  Co.  96.  CordePi  cafe. 
It  cannot  be  raifed  by  grant,  i  Injl.  42.  and  the  reafon  is 
becaufe  fuppofe  the  land  will  not  anfwer  the  debt,  then  it 
(hall  be  a  perpetual  chattel,  yet  238.  Green  verfus  Edwards^ 
at  fome  times  it  may  be  created,  i«  By  parliament,  as  te* 
nancy  by  Elegit.  2.  Things  in  a  grant  may  b^  fo,  as  a 
rent.  1 1  AJf.  pi  8.  Common  17  Aff.  pi  7.  In  the  cafe  of 
the  king.  8  H.  4.  17.  ^amdiu  in  propriis  *  numibus,  be-  ♦  p^  |-y^ 
caafe  no  other  ceremony  is  requifite,  but  here  it  is  in  the 
cafe  of  land.  3.  In  cafe  of  a  will  it  may  be  fo  granted. 
Cro,  Eliz.  313.  CordePs  cafe,  3.  H.  7.  13.  4  Co.,Bz, 
^^  la  a  feoAnent  upon  condition  to  hold  till  the  feoffee  be 

fatisfied. 
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htUfiti f  fft.  tJtt.  fia.  ^ij.  44-4^.//.  3.  /2wi.  524. 
//r;si!.  B4ry  280.  C^  Z7ofi^  210.  bot  this  is  onty  as  a  f^l^ge, 
and  not  an  eftate.  In  cafie  of  a  reptevin,  a  condition  maj 
be  fo.  I  Injl,  146.  Fort  lor  ejf  obligath  homitds  quaM  bgii. 
\t  is  not  in  eftate  for  years,  nor  a  freehold.  Not  a  free- 
Bold,  I.  Becaufe  it  commences  infuluro.  2.  It  is  without 
livery,  and  therefore  it  is  only  an  eftate  at  will,  and  it  is 
not  found  that  it  is  not  determined.  Tenant  at  ^ill  cannot 
make  a  leafe  to  try  his  title  againft  his  leflbry  Shniel  and 
BaugJf^  cafe ;  and  here  the  defendant  enters  by  commatKf  of 
tfaeleflbr. 

Twtfilert  juftice.    The  cafe  cited  of  Brown  and  Bagger 
is  material. 

ft^ymOafit  juftice.    The  lefTor  hath  only  ai)  eftate  at 
win. 
\  Kdyng  jaftice.    The  cafe  of  LiUleton  cannot  be  tnain- 

rainctf  by  reafon,  but  only  by  the  authority  of  the  ittcbor. 
aMd  it  was  tidjourneA.    Vid,  pofiea. 

Mafkc  virfus  Johnfon. 

Office.  Y^K   an   ejedment.    On  not  guilty  pleaded,   the  jury 

I  Keb.  a^s,     J[  gjypj  ^  f^gj^j  ^rdia,f  which  was  in  eflfca.  That  a 

leafe  is  made  by  the  king  for  years,  provided  that  upon 

non-payment  of  the  rent  the  leafe  (hall  be  void.     And  the 

Steftion  was.  If  the  rent  is  arrear,  the  king  may  grant 
is  terim  de  no^,  without  finding  by  office  that  the  rent 
was  unpaid  at  the  day. 
SI  J«c.c  15.  S^eijng  juftice.  The  flatute  of  at-  Jac.  cap.  2$*  naafce9 
an  aheralion  of  the  common  law ;  for  now  a  leafe  ihall  not 
be  void,  as  before  ;  but  now  an  office  ought  to  be  found, 
that  (he  rent  is  not  paid,  and  here  is  no  office  found:  but 
upon  this  fpecial  verdid  there  is  a  fpecial  coackifion^  and 
tnercfore  good  enough*    But  it  was  adjourned. 

Thatcher  ver/uf  Uliocke* 

Pleading.        TN  iTerpafi  ^oTe  tim/um  /regit.    The  defendant  pf«ads^ 
1  Keb.  ,to..    1  ihjrt  H.  8.  was  fcir<!d  in  fee,  and  fo  the  lands  *defceiidW 

t6  the  king  that  rioW  is,  and  that  he  ift  fervant,  f^t,    Thd 

plaintiff^  ref>Kes,  that  /£  8.  granted  to  the  plaintiff,  and 
^  P.   138.  <ioth  •  not  tfayerfe  the  dying  feized  of  king  CM'kf  fht 

Pitjij  «nd  it  mtf^t  come  to  tfie  king  Olheni^ife.    Dfe^ 

170. 
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Tvnfden  juftice.  A.traveriis  'needs  oot,  and  if  it  came 
to  the  king  agatn^  this  ought  to  be  (hewn  in  the  rejoinder  ; 
the  laft  feifin  (ball  be  traverfedy  if  it  might  be  gained  by- 
diflTeifin.     Adjourned, 

The  King  verfus  Wagftaffc  and  others. 

WAGSTAFFE  and  others,  citizens  oF  London^  ht-utw^ 
ing  fworn  upon  a  petty  jury  at  the  feflions  at  the  mrd.4or. 
Old-Baify^  to  try  Gofe  and -divers  others,  indided  upon  the  J  Keb-Vt^J, 
Itte  flatute  oi  conformity,  refufed  to  find  the  parties  in*  938. 
diOcd  guilty,  contrary  to  their  evidence*  which  in  the  opi-  tJ?'^^' 
nbn  of  the  judge  was  full  and  pregnant ;  and  upon  this  i4m6««t  oOc. 
the  coun  fined  them  100  marks  a-piece,  and  ordered  them 
to  be  imprtfoned  till  they  paid  the  faid  fine.    And  now  they 
bring  a  Habeas  Corpus^  and  upon  the  return  of  this*  all 
this  whole  matter  appeared*  and  upon  mature  cohfideration 
they  were  remanded. 

And  by  juftice  I^elyng  (who  was  in  the  fame  court,  and  u  Co.  %%. 
gave  the  rule  at  the  fame  feffions  for  the  fame  fine  and  im-  ^SSbkbSte 
prifonment)    It  is  clear  that  the  law  is  Yo ;  yet  fee  Hottitf^  atar-Gham- 
head  Chrm.  par,  i.  Ub.  2.  cap.  4.  /q.  155.  and  part  a.b«r- 
1405,  and  1126.     TkyckmortofC%  cafe,   and  Leeche^t  cafe 
before. 

And  by  Twi/den  juftice.  The  judge  is  intrufted  with 
the  liberties  of  the  people,  and  his  faying  is  the  law,  and  a 
msn  could  not  have  a  bill  of  exceptions  at  the  common  law» 
tin  Wefim.  2.  And  now  this  doth  not  lie  in  nutters  of  the 
crown.  And  fo  it  was  adjudged,  that  the  returq  was  fufi* 
cient,  and  the  prifoners  were  remanded.  ' 
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THIS  term  was  aJdJQurneil  to  Oxford  l^y  rearpn  of  the 
plague  in  Loruhn  ;  iumI  in  this  term  no Tpeciai  verdiA 
was  argued,  Hot  judgment  given  upon  any  demurrer,  or 
fpccial  verdifi^  l^y  ord^  and  procUpnatton.  And  only  two 
returns  pf  the  xpfqii^U  ^h^O^  to  fay#  O^ahit  (s  M^r^ 
tinf*  An4  this  term  ju(^ic.e  Keljfigf  why  was  puifiu  judge, 
W|i8  made;  now  Iqfd  qhicf  juftice^  ^od  fir  fVillum  MarOan 
knighti  t|^e  king's  pt^  ferjeantf  was  made  a  judge  in  ihf 
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Thomas  Corbet  Pkutuiffi  Przska%  Siobt  Dtfendmu 

Htrtforrf.  TN  Eje^ime  Firroa.-  The  plaintiff  declares  upon  a  dc- 
Kcmwnder.  J[  ^jj;^  ^f  ^^j^^  iS/iVi^/iy  Efquire,  of  one  meffuage,  aoo 
acres  of  land,  6o  acres  of  padure,  40  acr^s  of  meadow, 
20  acres  of  wood  in  Barkeway,  dated  the  i  iM  of  Augujl 
1 65 1.  Habendum  for  feven  years  from  the  10/^  of  Augufl 
aforefaid.  The  defendant  pleads  Mot  guilty.  And  the  jury 
at  the  bar  gave  a  fpecial  verdid. 

.  As  to  the  houfe  and  60  acres  of  land,  tsfr.  Thzi  Frances 
Duthefs  of  Rschmtmd  was  feifed  thereof  in^fee,  and  being 
fo  feifed,  June  1632.  8  Car.  i.  By  indenture  made  be- 
tween her  of  the  one  part,  and  John  lord  Powkt^  fir  Ed^ 
ward  Gourdon,  (ir  Edward  Hungerford^  and  (ir  Richard 
Tmmgj  of  the  other  part,  in  confideration  that  Henry 
PrampI,  bcr  late  hufband,  dnj  out  of  his  affefHon  convey 

(amoo^ft 
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{aihdrfrgft  others^  the  Finds  iii  qacftbn  to  her  and  Fier  lieirs^ 
and  that  (he  had  nd  iflue  of  her  own  to  inherit,  (he  by 
way  of  loving  contribution  thought  fit  to  convey  the  fame 
to  his  next  heirs,  and  for  execution  thereof  did  demife  the 
famrto  the  faid  John  lord  Pawlet  and  the  reft;  To  hav(i 
and  to  hold  to  them  from  thenceforth  for  40  years,  if  (he 
lived  fo  fongy  in  truft  that  (be  might  receive  the  profits 
dtiring  h^r  life ;  And  after  her  deceafe,  then  the  one  moiety 
thereof  (ball  be,  remain  and  com6  unto  Mary  Clark,  wife 
of  Join  Clark  Efquire^  cideft  fifter  of  the  faid  Henry  Pran'^ 
hel,  zhd  the  other  nioiety  i/dto  Jodn  Br^ok  Widow,  feme 
time  the  wife  of  Robert  Bfook  Efquire  deceafed,  ^nd  to 
their  executors,  admirtiftrators  and  alligns  feverally  and 
refpedivety,  for  and  during  the  term  of  looo  years  front 
the  death  of  the  faid  Prances. 

Trin.  10  Car.  i.  after  a  certain  fine  was  levied  with 
proctarfiafions,  (^c.  by  the  faid  Jo/in  Clark  and  Mary  hii 
wife,  and  find  it  in  kac  verba. 

•  And  It  is  of  the  moiety  of  the  manor  of  N^wJsU^&c^  #  p^   l^^j^ 
atid  Other  Unds. 

That  afterwards  the  aiy?  of  February  1634.  .  By  inden- 
ture between  ihe  faid  Joan  Brook  of  the  one  pdrt,  and 
Fraitef  Srdok  and  Katharine  Brook  of  the  other  part,  the 
faid  Joan  Brook  did  thereby  recite  the  faid  indenture  mad^ 
by  the  faid  duch^R  and  the  grounds  thereof;  And  did  grant 
unto  the  faid  Frances  Ai^ook  and  Katharini  Brook  her  two 
daughters  the  faid  teriA  and  intereftof  1000  years  in  the 
faid  rtioiety. 

That  the  ^d  of  June  1637.  Thie  faid  duchefs  and 
Henfy  Brook  did  feal  and  deliver  an  indenture  made  between 
her  and  one  Denzil  HottiSf  and  Dorothy  his  wife,  and  the 
faid  tiem^  Brook  of  the  one  part,  and  fir  RtchanfTouhg  and 
Edward  Savage  of  the  other  part.  Whereby  in  coftfidefa- 
(ioh  of  her  near  alfiance  to  the  noble  and  princely' family  of 
the  Howards,  and  iKe  fuppoft  of  the  high  titles  and  dighi* 
ties  that  may  cohie  and  defcend  to  Thomas  Howard,  graild^ 
chil(f  arid  heir  apparent  of  the  ti\eh  earl  of  Arundel,  (he* 
covenants  with  (ir  Richard  Toung  arid  Savhge,  that  (he  will 
.before  St.  Andrew^s  day  next  levy  a  fini  of  all  ihofe  ma- 
nors of  Newjtts,  atld  of  all  other  her  lands  in  th^  county 
of  FTarffird,  to  the'  ufe  of  her  felf  for  life,  'afterwards  td 
fknias  Howard  aforcfaid  for  life,  rtrtaindef*  to  his  fii'll 
foh,  i^c.  iff  tail  niale,^  E^r.  with  divers  remaitideri  over. 

TVm.  i^  dor.  1.   The  fine'  was  levied,  £iff. 

That  the'  duchefs  at  the  making  ot  the  deed,  21  f^lfi 
1634.  ^°^  ^  t1ie*fihe  levied  cohtiriufd^  pbfl^lTioo. 

K:^  And 
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And  that  fir  Richard  Taimg  in  the  firft  deed»  jod  fir 
ttichard  Tmmg  in  the  fine»  is  the  fame  perfon. 

Ult.  OBobris  1639.    The  duchcfs  died. 

3  Nov.  1639.  The  faid  Thomas  Howard  the  yoanger, 
now  earl  of  Arundel,  entered,  claiming  by  the  fame  fine 
and  indenture. 

That  after  the  fiiid  fine  levied  and  before  the  ejedment 
leafe,  the  intereft  of  the  faid  Mary  Clark,  and  of  the  faid 
Francis  Brook  and  Katharine  Brook,  to  the  lands  in  queftion, 
came  to  the  leffor,  Robert  Slingsby. 

Afterwards  and  before  the  ejedment  leafe  the  faid  Jaam 
DTOok  diedintefiate. 

Afterwards,  Cffr.  50  Junii  1 65 1,  adminifiration  was  com* 
^iijted  to  the  faid  Robert  Slingsby,  who  afterwards  upon  the 
|>o(rt(rion  of  the  faid  earl  did  enter  and  was  pofleflfed  praui, 
&fr.  who  the  faid  iiMof  Augufl  (651.  made  the  leafe  to 
the  platntifF  prout  in  the  declaraticm,  who  was  poflcfled  on- 
tilths  defendant  ffoftf  did  by  command  of  the  faid  now 
P.  I42«  ^arl  of  •  Antmlei  enter  upon  him,  and  a6biatiy  ejed  him. 
And  if  ibr  the  plaintiff,  for  the  ptaimiff;  and  if  for  the 
deiisndant^  for  the  defendant. 

GJyn  (erjeaht.     I  pray  judgment  for  the  ptaintiflF. 

The  points.are,  i.  Whether  the  eftate  limited  to  i.  Mssj 
Clark,  2.  JoM  Srook^  be  good,  and  what  kind  of  eftate  ? 

2.  Whether  the  fine  levied  by  Mary  Clark,  and  her  buf* 
bandy  10  Car.  i.  do  operate  any  thing  upon  her  intereft  } 

3*  Whether  the  fine  levied  by  the  duchefa  doth  tarn  the 
eftate  of  the  fillers  to  a  right,  fo  that  they  can  any  way  be 
barred  thereby  by  that  fine  and  non-claim? 

4.  Whether  a  good  title  be  fbund  by  the  jury  for  the  leT- 
•  for  Mr,  Slingshy  f 

I.  Point.  I  conceive  the  limitation  to  Mary  Clark  and 
yoan  Brook  is  a  gocd  remainder  for,  1000  years. 

Every  deed  (hall  be  taken  mod  flridly  againft  hiro  that 
makes  it.  And  if  it  cannot  take  efieS  as  the  parties  exprefs  ; 
yei  it  iliall  take  eflPed  as  it  may,  rather  th?.n  the  deed  (hall 
be  void.  BredsnC%  cafe,  i  Cv.  76.  If  tenant  for  life,  the 
remainder  in  tail,  the  reniainder  over,  tenant  for  life  and 
he  in  the  firft  rerpainder  levy  a  fine  fur  conufance,  iic.  to 
another  in  fee,  who  renders  a  rent  •charge  to  the  tenant  for 
life;  refovcd  this  is  no  forfeiture  or  difcontinuance ;  ut  res 
magis  valeat  quam  pereat.  And  the  law  confirues  thb,  the 
grant  of  the  remainder  itian  firft,  and  after  the  grant  of  te- 
nant for  life.  38  H.  8.  Bro.  Fine  f  i8i  there  cited.  If  te- 
nant in  tail,  and  A.  levy  a  fine  to  a  ftranger,  who  grants 
and  rtpders  to  A.  for  yean»  rendering  rent,  and  by  the  fame 

fine 
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fine  grants  llie  reverfion  to  tenant  in  tail  and  (lis  heira,  thif 
is  gem.  And  although  all  be  by  one  fine  in  an  inftant*  yet 
in  jtidgment  of  law  the  leafe  precedes  the  grant  of  the  re- 
verfioiif  itf  m  imgis  vakat. 

y>  JJf-fL  4T.  If  tenant  for  lifey-^nd  he  ip  reverHop 
in  fee  noake  a  feoffment,  by  parol,  it  (hall  be  the  furreoder 
of  tenant  for  life^  and.  the  feoflFmeot  of  the  reverfioner. 
But  if  by  deed,  otherwife.   Fid.  6  Co.  14.  15.    Tr£port'$. 
cafe  applied. 

In  this  cafe  it  appears,  that  the  intention  of  the  duchefs 
was  to  give  an  eftate  fen*  1000  years,'  and  ^h'e  words  are^ 
And  i^er  her  decaft,  then  iike  me  fmetyfiaU  ie^  remmn  ^nd 
eume,  iic.  And  the  fcope  of  the  deed  was  that  (bt  would 
advance  her  nieces,  being  the  fifters  of  Prmmel  her  former 
huiband. 

I.  Obje&.  That  no  eftate  paffed  hecaufe  it  is  by  tnden- 
tnre^  and  the  fifters  not  parties,  and*  fo  they  cAonot  take. 
HA,  31 1.  IVififmerf%QzX^f  314.  GreenwM^ 

*  Reff.  The  difference  will' bebetween  a  prefent eftate  and  •  p,  ^^^^ 
an  eftate  ioremaiDder.  It's  true,  he  that  ifi  not  party  to  the  '  '  *" 
indenture^  cannot  thereby  take  a  prefent  eftate,  but  may 
take  by  way  of  remainder.  Lit.  feA.  374.  proves  this, 
where  be  puts  the  cafe.  If  a  man  by  indenture  grant  an  ef*^ 
tate  to  H.  iot  life,  the  remainder  to  another  in  fee,  upon 
conditton,  this  is  a  good  reniaindeV,  an<|  he  Ihall  be  bound 
to  perforin  the  condition  though  he  wai  no  party. '  i  InJI^ 
131.  Cote  on  this  fedion  takes  this  very  difference  that  I 
have  takten.  And  Hoi.  313,  314.  ar^  judgments'  in  tbe 
very  point,  with  that  difference.  Greenwood?.^  cafe  was, 
lord  Sturion  feifed  in  fee,  by  indenture  demifed  io  Tkomas 
Hobart^  Hatend.  to  the  faid  Thomas  Hobart  and  Michael  Ho^ 
iartf  and  to  one  John  Hobart  and  Henry  Hohartf  the  fons 
of  9%iMtf/,  fi>r  term  of  their  lives,  and  the  life  of  the 
longer  liver  of  themjiiccejivi.  Refolved  by  the  covrt  upon 
great  debate,  that  none  could  take  immediately,  but  Thmae 
Hehart^  becanfe  be  is  only  party  to  the  deed,  and  the  reft 
not  named  hot  by  the  Habendum,  then  they  cannot  take  but 
by  way  of  remainder ;  yet  in  this  cafe  they  could  not  fo, « 
becaufe  of  tbe  incertainty  who  fliould  take  firft,  according 
to  the  book  of  zo  Eliz.  Dyer,  the  words  being  omitted 
prwt  nemtnatur  in  Charta,  and  the  fame  difference  agreed  in 
Greenwood's  cafe,  JoL  314. 

a.  ObjeH.  ThoK  the  fifters  were  not  nanoed  in  the  pre- 
mtfles. 

Refp.  That  is  not  material ;  and  iii  truth  when  a  remaiii- 
der  is  limited  it  ia  moft  proper  to  come  in  the  Habtnd.  and 

it 
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^  it  caiioot  be  otherwife ;  and  the  cafes  before  tiled  grant  tfie 
eftates-io  the  Habefid*  The  comiDcm  cooveyaptcs  of  Ettg^ 
land  prove  it ;  A  leaie  for  life  10  J.  reffuinder  to  tbe  rifa# 
lietrsof  J.  S.  2  Co.  81.  Bredon'sezb^  Uc  Phw*  166:  «• 
Tracy  and  NicholfotC^  cafe  93.  An  eflate  xQf  j  be^ant^  in 
the  Hahetid,  to  whom  nonp  13  in  the  premiffes.  &»  I  fion«- 
.  elude  this  point  that  Mary  Qark  and  Joob  firjo^kbtLVC  a  goocl 
remainder  for  1000  years^ 

I.  Becaufe  the  grant  (hall  be  ezpofinded  beft  i^  du; 
grantees. 
^      %.  Becaufe  of  the  intentiopl 

.  3.  It  hath  a  prefent  eftate  to  fopport  it. 

Now  the  next  queflion  upon  this  point  will  bey  ^bnl 
kind  of  remainder  this  is,  vi%*  Whether  a  rcmaindef  veft- 
iog  prefentiy  or  a  contingent  ? 

It  is  a  contingent  remainder.    For  the  kafe  naa^e  by  the 

dubhefs  to  the  lord  Pawlety  iic.  is  for  forty  yearat  if  (he 

^  P.   144.  *  live  fo  long  ^  and  after  her  d^ath,  to  coiipa,  fcvajn  and 

^  be  as  to  one  iiiojety  to,  ifc.  To  the  remainder  is  i^ot  aftef 

the  en4  of  the  term,  but  after  the  death  of  the  duchtfii, . 

which  may  be  within  the  forty  years,  or  after  |hfi  fcsty 

yesLTS ;  fo  that  it^  doubtfgl  whether  the  remaimkc  wtU  nft 

CO  infianii  that  the  precedent  particular  eftate  fiiaU  ^nd  or  not. 

In  which  cafe  by  the  rule  of  oqr  boo]u  the  remaimke  ia 

contingent.  3  Co.  20.  in  BtnraflorCa  cafe.    If  one  giraat  Uk 

y.  j^.  for  life,  remainder  to  the  right  heirs  of  3^.  j^L  ^ia 

16  a  contingent  remainder,  viz.  ItV  a  good  reraaitideff  t( 

-     J.  D.  dies  in  the  life  of  ^.  S.  but  othe^wtfe  if  %  S.  diea 

before  this  veft. 

10,  p.  17.  tampefi  cafe.  A  termor  A^vifka  his  teoa  to 
A.  for  1i£b,  remainder  to  B*  It  is  there  agreed  that  thia  tk 
a  contingent  poffibiJtty.  Upon  the  fame  rea&m,  if  A.  fludl 
live  after  the  term,  tbe  remainder  ihaU  never  ve&;'hiit  \i 
din-ing  the  term  be  dies,  it  {ball  ve(L 

In  PJowd.  the  cafe  put  in  CobkurJPt  cafe,  A  lea(e  ia  mndc 
to  A.  for  life,  the  reimiinder  to  R^  for  life  ;  i£  A  dioHse* 
.  fore  A.  the  remainder  to  C.  for  life,  this  is  a  good  eeaiaia- 
der  upon  a  contingency,  viz.  if  £«  dies  before  A. 

So  in  our  cafe  the  leafe  is  made  to  the  ford  PawlctaxA 
others  for  forty  years,  if  the  duchefs  live  fo  long,  and 
after  her  death  the  remainder  to  Mary  Clark  and  Jaat^^ 
Brook  for  1000  years;  this  is  a  contingent  remainder^  for 
the  particular  eftate  on  which  ir  depends  is  the.  eftate  for 
forty  years,  which  may  or  not  determine  before  her  death  ; 
if  it  determine  before,  then  the  remainder^  as  a  lenoainder, 
IS  gone. 

Objea^ 
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djeff,  lAj  brother  Etrnari  would  feem  to  objed  that 
tfais  remaiindtr  ftittx\d  not  be  good  becaufe  of  that  mai^ner 
of  limttarion ;  for  it  is  not  to  begin  after  the  forty  years, 
bat  after  the  death;  iand  fo  the  life  of  the  duchefs  inter - 
pofed,  and  compares  it  to  the  c^fe  ptit  in  ColtAurJI^s  cafe, 
Pb^d.  25.  If  thtf  eftate  be  litnited  to  A.  for  life,  and  af- 
ter the  death  of  A,  and  one  day  after,  to  remain  to  D.  for 
life,  that  is  a  void  remainder,  whkh  is  law. 

J&^.  Bot  the  reaibn  is  bMiOfe  thei*e  is  no  prbbabllity  for 
the  reoiainder  to  veft  wh^  the  partititlsir  edate  ends,  whid^ 
ha  necefikry  inctdetit  to  every  remainder-:  but  there  is  4 
poiGbilitv  in  om  cafe;  for  if  the  duchefs  die  within  the  forty  ^ 
years,  then  the  particular  eftate  ends  wheii  the  remainder 
commenceth.  This  is  exptefly  Agreed  in  3  C$.  20.  Bo^ 
raftmf%  cafe.  If  a  leafe  be  made  to  A.  for  twenty  years,  if 
B.  (hall  fo  longlive*  and  after  the  death  of  E.  a  remainder 
over  iff  fee,  this  reitiainder  is  void,  becaijfe  if  the  rennain- 
der  fhadl  *  be  gbod,  then  (hall  the  fee-limple  be  in  abeiance,  f  p,  i^r 
t^hicfa  the  law  #iB  not  fuffer.  But  if  the  remainder  had 
been  for  years  it  had  been  good,  ferthatmay  be  in  abeiance; 
add  ib  he  concluded  the  firft  point. 

i.  Fdhtt.  Wow  the  eftate  being  thus  fettled  (vtn,)  % 
renlSEaiikler  <br  1606  years  to  Mary  Chrl  aJFter  the  death  of 
the  duchefs,  the  jury  (ind  that  afterwards  TV/n.  10  Car.  a 
certain  fine  with  pfoclbniations  thereof  made  according  to 
the  (brm  of  the  ({atute  by  the  faid  JtJm  Clarke  and  the 
faid  Mary  Clark  his  wife,  in  C.  B-  the  tenor  whereof  fol* 
loweth,  and  recites  m  hac  verbal  lie,  whereby  it  appears^ 
that  Ttofkat  Roper,  Efq)  ixA  Robert  FtckriHg  were  phintifFs, 
fekn  Clark  and  Mary  his  wife  deforciants.  The  fine  was 
of  the  moiety  of  the  nui^or  of  Ifevifilt  Rookey^  WaHer 
Andres  And  B^rttn'ek,  eight  meflTuages,  (but'  cottages,  $nd 
three  toffs,  and  divers  numbers  of  acres  in  Barkway^  Barley 
and  Royjfoni  fo  the  point  is  whether  Mary  Clark  by  this 
fine  hath  pa(red  away  her  intereft,  or  ettinguithed  it  in  the  . 
lands  id  queilion :  And  he  held  (he  had  not. 

r.  Becaufe  it  is  not  found  that  the  fine  was  levied  of  the 
lands  in  queftion,  and  if  it  be  not  found,  being  matter  of 
fad,  the  court  will  not  prefume  it. 

Olijeff:  That  it  appears  that  the  fine  is  levied  of  lands  of 
the  fame  dame,  and  id  the  fame  place,  as  are  mentioned  10 
the  indenture  oif  ytme  1632. 

R^.  If  it  v^ttt  fa,  unlefs  the  jury  find  it  to  be  the  fame 
lamh;  the  oourt  caix&ot  prefume  it ;  for  it  may  be  of  lands 
of  the  (kme  natne  and'  in  the  fame  place,  and  yet  not  the 

fame 
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fame  Itnds ;  and  the  prefutnption  is  agatpft  it ;  for  if  t(  bad 
been  the  fame,  the  jury  would  have  found  it  fo :  i^nd  ii 
were  dangerous  for  the  court  to  fupply  it  by  tntendoieai^ 
for  thereby  they  might  fubjed  the  jury  to  tn  attaint- 

2.  But  in  truth  it  doth  not  appear  the  fine  was  levied  of 
lands  in  the  fame  place  or  name,  as  in  the  indenture  of 
June  1632, 
'  For  the  lands  given  Mary  Clark  by  the  indenture  are  the 
moiety  of  the  manor  of  Newjils,  ife.  fituate  in  the  pariflies 
of  Biff-iey,  Riod  and  Royjltm  in  the  counti^  oi  Hartford  and 
Cambridge^  or  one  of  them  ;  and  the  fine  is  of  lands  in  tb^ 
county  of  Hartford,  and  fo  mn  amflot  whether  the  fame. 
P«  14$,  «  %.  Admit  the  fine  were  of  the  fame  lands ;  yet  I  con^ 
ceive  the  eftatc  of  Morj  Clark  is  neit|;)er  given  away  Qr  ext 
linguiflied, 

.The  cafi^  for  that  is. 

The  lord  Pawlel  i$  leffee  for  foi^y  years,  if  the  dvchel^ 
live  fo  long  ;  this  is  in  truft  that  the  duchefs  might  receive 
the  profits,  the  remainder  after  the  death  of  the  duchefs  t'Q 
Mary  Cl^i  for  lOpQ  year^.  The  duchefs  being  »n  poffef-r 
fion,  Mary  Clark  levies  a  fine  tp  a  firanger  fitr.  crnmfaiice  da 
droit  come  ceo,  bf^. 

1.  Nothing  pafleth  from  Mary  Clark \  for  Mary  during 
the  life  of  the  duchefs,  hath  no.t  any  intereft  in  her  to  grant ; 
for  the  remainder  being  contingent  is  pot  grantable  ovcr» 
10  Co,  47.  lumpet\  ^afe,  refolved,  Devjfe  of  a  term  to  A. 
for  life,  and  after  his  death  to  B.  this  being  but  a  poflibility 
is  not  grantable  during  the  life  of  ^.  and.  yet  this  is  an  exe- 
cutory devife,  which  is  much  favoured,  4  Co.  60.  b*  in  FmI^ 
wo^iTs  cafe  accordingly,  and  8  Co.  M^tievfMatfmnghcMfi^. 
One  devifes  a  term  to  baron  and  ^^^-^  f<^r  oqf  and  twenty 
years,  remainder  to  the  furvivur  of  them ;  neither  baroq 
nor  feme  during  their  joint  lives  niay  grat\t  ihi^  pv^r ;  fo 
that  with  fome  clearnefs  he^  held  that  the  fine  doth  oot  giv^ 
the  eftate  of  Mary  Clark,  bccaufe  it  is  not  grantable. 

2.  This  contingent  remainder  is  not  by  the  fine  either 
releafed  or  extinguiibed,  10  Co.  48.  in  Lampefs  cafe,  it  is 
faid,  that  a  right  or  title  to  a  freehold  or  inheritance,  whe- 
ther it  be  prefent  or  future,  may  be  releafed  in  five  man* 
ners«  i.  To  the  tenant  of  the  freehold  in  deed  or  in  law 
without  privity.  2.  To  the  tenant  in  remainder.  3.  To 
him  in  reverfion  without  any^  privity ;  but  an  ellate  cannot 
be  enlarged  fo.  4.  To  him  that  hath  a  right  only  in  re- 
fpefi  of  privity,  as  if  a  tenant  be  difleifed,  and  the  lord 
jeleafe  the  ferviceii  to  the  diffeifee.  5^  In  refped  of  pri- 
vity without  right.    But  in  oar  €afip  the  conufe^  of  th^ 

fine 


Term.  Pafch.  1653.  C.  B 

fine  kf  icd  by  hUri  Clark  have  not  any  of  theft  qualities^ 
for  they  bafc  neither  eftate  in  the  land  in  queftk>n»  nor  pri- 
vity, or  rightj  lie*  therefore  the  fine  cannot  operate  by 
way  of  leleafe. 

3*  By  w%j  of  eztinguiflinient  or  efldppel  it  cannot  be ; 
(or  the  right  in  remainder  is  not  in  the  conufor;  and  it  is 
not  ap  eftoppel  to  any  but  thofe  who  claim  under  the  co- 
nufeca  of  the  fine ;  for  an.  efiradger  (hall  not  take  advantage 
of  it,  becaufe  it  it  not  reciprocal*  Fid-  2  Co,  Buckler'^ 
cafc. 

•  3.  Point.  If  the  fine  leficd  by  the  duchefs  to  fir  Rich-^  t  P,  147, 
ard  Tmmg  puta  the  renoaioder  to  a  right,  fo  that  for  default 
of  entry  within  five  y^rs,  this  is  a  bar^  or  the  remainder. 
is  deftroyed.  I  hold  that  t|ie  fine  doth  not  touch  either 
the  eflate  for  forty  years»  nor  thf  remainder  for  1000 
yeara. 

As  to  tbat»  the  cafe  is,  the  lord  P^twlet  and  fir  Richard 
Tmmg  are  leffees  for  forty  yean,  if  the  duchefs  live  fo  long, 
the  remainder  over  to  the  fifiers.  Now  the  cUufe  in  the 
indenture  is,  that  the  duchefi  (hall  take  the  profitS|  and  the 
continuance  in  pofleflion  makes  her  leQee  at  will  to  the  lord 
tamkt  and  fir  Richard  Twng. 

Now  that  (he  is  tenant  at  will,  Vid.  1  Inji.  171.0.  UH. 
enter  into  lands  by  the  confent  of  the  owner,  he  is  tenant 
at  win,  UuL  io8.  H.  makes  a  feoffment  in  fee  upon  con- 
dition to  perform  his  will,*  and  the  feoffor  enters,  Uttk^ 
Ut^  opinion  is,  that  he  is  tenant  at  will ;  Coke  is  of  that 
opinion,  and  fo  upon  debate  it  was  refolved,  HilL  i  i  Car.  i. 
jB.  R.  betwixt  Wilkinfm  and  Mcriam,  Cro.  Car.  323.  In 
cafe  of  a  mortgage  the  perception  of  the  profits  doth  make 
the  mortgagor  become  tenant  at  will  to  the  mortgagee,  and 
there  adjudged  that  the  mortgagee  might  devire  theUnds, 
Oa.  Jar.  P9wjiky  and  Blackman  ;  fo  that  the  duchefs  here 
hath  a  rightful  pofleflion,  and  a  fee-fimple  in  the  reverfioo. 
And  then  I  conceive  the  fine  doth  not  ffir  any  of  the  effatea 
for  years,  for  thefe  reafons. 

I.  Becaufeit  is  a  fine  which  works  by  way  of  grant, 
and  if  there  be  an  effate  large  enough  in  the  grantor  to  f^^ 
tisfy  the  grant,  the  law  will  never  expound  it  a  tort,  if  it 
may  be  otherwife.  Now  the  duchefs  by  fine  grants  a  fee- 
firople,  and  (be  hath  a  (ee-fimple  to  grant,  and  therefore 
no  wrong:  upon  this  reafon  it  is  in  i  Co.  76.  Bredorf^ 
cafe,  teiunt  for  life,  remainder  in  tail,  tenant  for  life  and 
be  in  the  firil  remainder  levy  a  fine  to  a  ftranger ;  adjudged 
there  that  it  is  not  any  forfeiture  of  the  eftate  for  life,  nei« 

ther 
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ther  ftn]f 'dl(b6n^inaaRcet>f  the  femsinddr,  i^caufe  H  is-^y 
fine ;  yet  in  this  cafe,  if  it  had  httn  by  ^boffmefit  wMibut 
deed,  it  is  there  agreed  to  be  a  fbrfetl»re  and  dflfiemimkaote. 
But  any  eftate  by  fine  that  operates  by  way  of  grint-,  the 
law  tb  avoid  wrong  expounds  it  Co,  Thkt  cftery  One  grtets 
that  that  he  may  tawf^tty  grant.  10  t^r  98.  'fir  Elmeird 
Seymour's  cafe.  Upon  the  fame  reafon,  if  tehan^  id  taif 
*  P.  148.  bargain  and  fell  in  fee,  lahd  then  levied  a  •  fittt,  tfaiafine 
'  fliall  work  no  dtrtn>ntintiance  or  wrong.  Bnt  the  la^  ta 
^void  a  tOrt  doth  expound  it  to  operate  upon  the  bafe*  fee 
that  was  formerly  granted,  which  wroueht  no  difconttnu* 
ance,  ai  it  js  there  adjudged  ;  anfl  yet  if  the  fine  had  been 
levied  before  the  bargain  and  Tale,  there  it  had  b(^  1^  A\t* 
continuance  ;  for  then  the  l$w  harf  had  lio  means  tb  iea- 
pound  it  otherwife. 

2.  Reafon.  Becaufe  the  duchefs  being  tenant  at  il^Sll 
continues  the  poflefiion,  as  well  at  the  time  of  the  fiA^ 
fevied,  as  after,  even  to  her  death ;  tni  tUe  pofliffiofi'  of 
the  tenant  at  will  is  the  poffeffion  of  him  in  rethatodery 
and  this  prefcryes  the  eftate  without  arty  "(v^ong  done  td 
it,  or  turning  it  to  a  right,  i  htji.  a^d.  The  pofldDoii  of 
the  particular  tenant  is  the  poflfeffion  bf  tde  feflbf^  t&A  the 
pofleflion  of  the  remainders.  The  poffifflion  of  *&  guafdiao 
in  chivalry  or  a  guardian  in  fbcage  is  Iffie  pofTeffioti  of  htm 
in  reverfion.  29  AJpfes  pi  l6l,  ^  4Pfi^  P^'  9'  **  ^' 
4.  14.  a.  tfc.  And  the  poflSefliori  of  a  tetnmtat  wiU  dbth 
much  more  intitle  him  in  reverfion  to  the  poffdfioit  thstit 
,  ^ny  other.  For  if  tenant  at  will  commit  any*  volunt^ 
^afte  amf  dies,  and  his  heir  enters,  in  fueh  cafe  the  teflbr 
may  have  ^n  aSion  of  trefpafs  vrC^Murr,  £#r.  ^tthottt 
any  entry.  Litt^feSi.  8I.  5  0>.  13.  16  B.  4.  18;  ai 
H.  7.  12.  But  indafe  of  tenant  at  fufierance  the  teflfoi^ 
cannot  have  trefpaft  without  entry.  Heike  follows  that 
the  pofleflion  of  the  duchefs  is  the  pofle'ffion  of  the  leflbr^ 
fo  long  as  the  wilt  continues;  The  levyii^  of  the  fine  hj 
the  duchefs  is  no  determination  of  the  will,  for  (he  confi* 
nues  her  pofleflion  ftill ;  and  tlie  levying  of  the  fine- by  bei^ 
is  a  lawful  ad,  and  a  lawfbl  ad  fliall  never  determine  the 
will.  I  Ifift.  85.  A  Icafe  at  will  referving  the  trees,  &Pr. 
If  the  will  be  determined  yet  her  continuance  in  poflRelfion 
makes  her  tenant  at  fufierance,  which  ftill  continues  the 
pofleflion  of  the  leflbr.  And  the  fitie  being  a  lawful  ad 
doth  not  turn  the  eftate  to  a  right.  9  Co.  X04.  Pod/^ef^t 
cafe,  10  O.  96.  Seymour^  cafe. 

The  3^,  and  main  rerfon.     Becaufe  the  ftrre  is  krled  to 
fir  Richard  JTottng,  who  is  one  of  the  lefiees  for  years^  and 

by 
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iijr  Ar  flatute  of  27  H.  8.  cap.  10.  the  tfbte  o(  fir  iliV^i^ 

Iflffif  it  €](prcfly  faved,  as  appears  by  7  Q.  UlUngfton^ 

oafe.    If  eberc  be  kfice  %  years  to  the  iiie  of  another,  and 

the  lefibr  iafieoff  the  leflee  for  years  to  ufcs,  ttic^  term  for 

yeare  is  &iwd  by  the  provifo  of  the  ftatute.     So  if  the 

*  lord  infaoff  a  eppyholder  to  the  ufe  of  aootber,  the  copy-  It  P«    14a* 

holder's eOate  is  preferved.    Then  M  the  cftat'e  of  Or  Rich-  ' 

ard  Tmng  by  exprefs/rsv^  of  the  ftatute  of  27  AT.  8.  ii 

faved^  and  no  wrong  done  to  it^  it  follows  that  the  remain* 

der  is  not  toocbed* 

^fhe  concbifioff.  If  by  the  fine  no  wron^  is  done,  and  th^ 
c^te  for  years  not  turned  to  a  right,  then  no  bar  can  be, 
tot  no  claim  is  neceflary ;  and  this  is  refoUed  5  Co.  124. 
8andm^%  cafe,  cited  to  be  adjudged  in  Saffine^s  cafe.  If  a 
man  hatli  a  future  inieirefl,  and  the  leffor  is  difTcifed,  and 
the  difleifisr  levies  a  fine,  the  future  intereft  is  not  touched^ 
and  becaafe  it  is  not  turned  to  a  right  he  is  not  bound '  to 
makecbiia.  A|i(|  the  cafe  put  out  cf  jRbwiJ.  373.  if/dw^rs 
cafer  If  H.  levy  a  fine  in  which  another  hath  title  oJFcen^ 
flBOB,  and  j^ve  years  pafo,  the  commoner  is  not  barred,  ber 
caafe  the  0ne  doth  not  do  ai^y  wrong  to  it. 

3  Co.  77.  Fantm'^s  cafe.  Agreed  that  a  fine  and  non^ 
elaim  doth  not  bind  the  eftate^  but  ihe  right ;  and  therefora^ 
v^en  the  fine  doth  apt  turn  the  eftate  to  a  right  there  needs 
no  chin).  9  Ck  105.  Margaret  Podgef^t  cafe^ 

a  Rs/iluikn.  That  no  fine  bars  any  eftate  in  pofleflion, 
rererfion  or  remainder,  which  is  not  devefted  and  pot  to  i 
V^  ;  and  there  it  is  alfo  faid,  that  he  that  at  the  lime  hath 
nei  way  title  of  entry  fliaB  not  be  barred,  fo  the  pofleilion 
cootinuiflg  tn  the  leiTces,  and  not  being  turned  to  a  rightj  « 
there  it  is  not  touched  nor  barred  by  the  fine. 

4<A  Re4^.  fiecaufe  the  remainder  limited  to  Mary 
Clari  and  Joan  Brook  is  eootingent»  fo  that  at  the  time  of 
the  fine  levied  it  ia  not  uefled  in  them,  but  in  the  cuftody  of 
the  law,  in  whichca(e  a  fine  levied  by  a  ftranger  doth  not 
bac  it,  9  Co.  Pbdgtr's  cafe.  It  is  fatd  when  the  eftate  is  fo 
fesikd)  that  he  who  clainn  the  intereft  of  it,  cannot  by  any 
poffibilaty  enter  >nd make  his  claim,  he  ftiall  not  be  barred 
by' the  ftatute ;  for  it  is  not  reafon  that  he  (hall  be  barred 
by  non-claim  who  is  not  guilty  of  any  laches ;  and  there- 
fore H.  who  had  a  future  intereft  at  the  time  of  the  fine 
levied  ftiaii  not  be  barred.  So  in  the  cafe. of  feoffee  upon 
condition,  if  he  levy  a  fine,  and  five  years  pafs,  and  then 
the  condition  is  brdten,  be  is  not  barred.  And  now  in  our 
cafe  at  the  timaof  the  fine  levied  the  fifters  could  not  enter, 

for 
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far  their  eftate  was  not  in  them,  smd  tbereibre  not  toiidiedy 
HilL  29  EBt.  Rot.  824a  C  ^.  GrMf'f  cafe.  7«fri  G^aT 
#  P.  150*  Teifed  of  lands  *  in  fee,  held  in  focage^  de?ires  them  to  hit 
jiepheW  Join  Grant  when  he  comes  to  his  age  of  twenty- 
five  years,  to  hold  to  him  and  the  heirs  of  bis  body;  J^ 
Grant  the  nephew,  after  his  age  of  tweoty-one  le? ies  a  fine 
.  of  'em  to  a  ftranger,  and  having  ifliie  after  attains  to  bis 
^e  of  twenty-five  years,  and  dies* 

Three  points  were  adjudg^. 

X.  That  the  gift  and  deviFe  to  Joht  Grant  the  nephew^ 
was  in  contingency  and  Jiituro  at   the  time  of  the  fint 
'  levied. 

a.  That  the  eftate- tail  iriicontingenpy  vas  not  barred  by 
th<  ftatyte  of  4  H.  7. 

3.  That  this  eflate  in  contingency  was  barred  by  the 
ftat.  of  3a  H.  8.  cap*  26.  And  this  by  force  of  the  words 
of  that  ftatute,  AH  fines  levied  by  proclamation^  fjc^ofattf 
mannorff  lands,  fJc,  before  the  time  of  the  fad  fine  levied^  im 
any  wife  int ailed  to  the  per/on  fo  levying  the  fine^  or  to  atq  of 
his  aneefiors :  And  this  is  a  refolution  for  us,  and  our  cafe 
is  more  ftrong ;  for  in  our  ca(e  the  fine  is  levied  by  a 
ftranger,  but  in  Granth  cafe  by  the  party  bimfelf,  and  yet 
not  tojjched  by  the  ftatute  of  4  /7.  7.  And  our  cafe  clearly 
is  not  within  the  fiatute  of  32  H.  8.  for  that  there  is  no 
intail  per  que,  (Jc.  And  admit  the  particular  eftate  of  40 
years  ftiould  be  turned  to  a  right,  and  difplaced,  this  right 
*  fupports  the  remainder.  1  Co.  Archer^  cafe,  Co.  Ckid" 
leigh\  cafe. 

ObjeSI.  The  laft  thing  objeded  was  to  the  verdift, 
which  found,  that  the  intereft  of  Mary  Clarkf  Katharina 
Brook  and  Frances  Brook  Came  \o  the  lefibr,  and  doth  not 
find  how. 

Refp.  It  is  good  enough ;  for  when  the  jury  finds  the 
intereft  to  come  to  the  leflor,  the.court  intends  allcircum- 
ftances  which  conduce  to  that  fad ;  for  the  court  does  not 
doubt  when  the  jury  doubts  not.  4  Co.  FtUkvoofi  cafe 
65.  The  jury  found^hat  Thomos  CafUe  came  before  the 
recorder  of  London^  and  mfiyor  of  the  ftaple,  and  acluiow- 
ledged  himfelf  to  owe  to  TThomas  Rivet  200/.  Exception 
was  taken,  that  there  was  no  finding  olr  any  ftatute  there, 
for  it  was  not  found  that  this  Was  fecwuT  formam  Stahtti^ 
and  that  it  was  by  writing. 

Rffp-  It  is  good  endugb,  for  all  circomftances  Audi  be 
intencied. 

The  court  did  objed  and  doubt  that  the  remainder  li- 
miied  by  the  two  fiflers  was  void,  becaufe,  i.  That  it' 

could 


Term,  Pafch.  i8  Cm.  2.  B.  R. 

£ouId  not  pafa  to  them  by  waj  of  prefent  e(late»  becaufe 
they  were  not  parties  to  the  indentare.  2.  It  could  not  be 
a  ^  contingent  remainder,  being  a  remainder  for,  years*  jP,  151. 
depending  on  an  eftate  for  years ;  and  there  cannot  be  a 
contingent  eftate  for  years ;  becaufe  a  leafe  for  years  ope- 
rates by  way  of  contrad,  and  therefore  the  particular  ef- 
tate and  the  remainder  eftate  operate  as  two  diftinSeftates 
grounded  upon  feveralcontrads;  but  ir  is  true,  fuch  a  re- 
mainder may  be  of  a  freehold,  as  upon  an  eftate  for  life, 
jjie  remainder  to  the  right  heirs  of  J.  S.  and  then  in  law 
the  paf  ticular.  eftate,  and  the  remainder,  is  but  as  one  eftate 
in  law,  aiHLis  created  by  the  livery. 

2.  The  courrTobjeaedjLthat-tbe-Yifters.wcre  barred  by 
the  fine  and  non-claim :  for  admit  it  be  by  way  of  contin- 
gent remainder,  when  the  remainder  vefts  the  f^fters  are 
bound  within  five  years  after  to  enter ;  as  in  cafe  where  te- 
nant in  tail,  remahld%r.  in  tail  doth  levy  «  fine,  and  tenant 
in  tail  dies  without  iflue,  he  in  remainder  is  bound  to  enter 
within  five  years  after  the  death  of  the  tenant  in  tail,  e|fe 
be  is  barred.    Judgment  for  the  plaintiff. 
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MILLS  had  a  Mandanms  to  reftore  him  to  the  place  Mandamiu. 
of  one  of  the  approved  men  of  GuiJfffrd ;  and  upon  i  Lev*  >6«- 
the  return  appeared  juft  caufe  of  reftitution,  and  upon  that  \^'  *^' 
the  parties  fubmitted  ^by  rule  of  this  court  to  Onflow  and  %  Keb.  1. 
Wejlan^  who  made  an  award  that  Mills  fliould  be  reftored, 
^  the  approved  men  refufed  to  reftore  him.    And  upon 
this  ferjeant  Wild  moved  for  an  attachment  againft  th^  ap- 
proved men.     But  by  the  court  aii  attachment  doth  not  lie 
againft  a  corporation:  but  if  it  be  granted  niji^  and  the 
;corporation  will  not  reftore  him,  the  court  will  grant  a 
.relUttttion. 

Dixm 
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BrivHege.  i)yxtff  b^  a  debt  dutf  td  hfal^  from  KilkgfHi;,  a*  gHAttd 

officer  of  ihtf  kifigV  bottftotd,  atld  fof  f hut  M  tcMSTd  flol 
«mft  bim^  he  imk  iV-M^  and  outlaWifcd  hiiA,  atH  gilli^ 
gnw  hesrifig  of  it,  caufed  tbe  plabtiff  t^  be  itnptifd^U, 
and  Dii»^  obtained  an  HiAeai  Corpus  of  t%e  cHiitf  jofltce 
it»  the  vacaiioo,  and  an  AUtu  {j?  Piutiei,  ahd  u(pori  f[^tech 
tritfa  the  king,  the  chief  jifftite  tnfortned  hi  A  iti  this  man- 
ner (as  the  chief  juftice  reported  in  open  couif ,  fifiz.) 
Tiat  Ks,  fem)anU  aft  free  of  artefisi  and  tlUtefrte  he  Jbould 
not  be  diprhed  f^  them  wtJhut  hts  "leitue^  but  this  {>rivilege 
is  for  the  advantage  of  the  klrtg,  but  not  for  his  fervadts, 
and  therefore  they  may  be  foed,  fd  as  he  be  not  deprived 
of  iheffi,  and  fo  may  be  outlawed.  But  notwtthftanding 
this  refolutiony  Dix^  was  arretted  again  and  imprifoned ; 
and  noir  Kelyng  mov^d  for  a  Phr.  Tlab^ak  Corpus,  and  the 
court  granted  a  Habeas  Corpus  btst  not  a  Pbsrieff  becaufe 
none  was  granted  before  in  open  court. 


P*  153- 


verfus  Harvey  Executrix  of  Sir  Job  Harvey^ 


Siirvivor.  XN  debt.  The  defendant  pleaded  a  joint  judgment  a- 
J.  gainft  the  teftator,  and  Erafmus  Harvey  who  is  now 
alivet  And  that  he  had  net  afl^»  beyond  the  faid  judgment 
to  fatisfy.  The  plaintiff  demurs ;  and  adjudged  for  the 
plaintiff,  becaufe  the  lien  furvives,  and  the  executrix  not 
liable*     Fide  antea  26.  Edfar  and  Smart. 

MaadamiiF.  A  Mandamus  was  granted  to  reftore  the  recorder  Sf  Bam'- 

ftahkj  direded  to  the  mayor  of  the  corporation ;  and  he  re- 
turned fuod  non  conftat  nobis,  that  he  was  ever  eleded  \  and 
the  return  adjudged  infuffictent,  and  reftitotion  awarded. 

Bretton  verfus  Prcttiman* 


Afliinffit. 
I  D^v.  Abr; 


rr  ASSUMPSIT.  The  pkhnllT  dcdarW,  that  the  de^ 
fendam  ptomifedv  that  in  confiderieition  that  the  plaintiff 
tsif'i^.  would  take  at<  oath  that  money  is  dac  to  him,  he  would 
a  Keb  ztf,'44«  pay  hfm ;  and  the  plaimiff  avers^  that  he  fi^ore  befbr^  a 
maftcr  lit  chancery.  The  dbfefldane  defnnrt ;  and  adjudged 
f6r  the  phintiff,  bee^rtift  ft  flian  be  ititendi&d  an  a($i4xiatidh 
upon  foiemn  proteftation,  and  nttt  fucb  an  oath  for  whicH 
he  maty  be  ifldJded,  Crtt.  Blit.  470;  Kfdgftt  vtif^s  J^JB- 
ivoffh,  Mith.  1658.  FirkMs  vertVxs  JStinti.  In  cdfttideratioii 
the  plaintiff  would  come  before  a  mafter  in  chah'cery  an^ 
fwear^  he  will  pay;  and  adjudged  for  the  plaintiff;  and 

here 


a''Std.  113. 
Perkins  vtr/ut 
Biack. 
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iicije  the  bki%&  iMtt^r  expovBds  tiie  thing.    Fiif  Mtd. 
R^  166.  4^  ?erAif  Andrews. 

A  we^  UfoTie  this  term  fir  Rottrt  BernMrd^  ierjcuit  tt 
iaw^  4ie4«  wh»  wa»  %  baronet^  and  of  the  county  of  Hui^ 
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This  term  was  very  defe6Kvc  in  bufincfs,  and 
therefore  I  did  not  attend  above  two  or  three 
days»  in  which  no  cafe  remarkable  occurred  i 
except  the  ca^  foUqwing. 


^^m 


PRESENTMENT  was  in  a  leet  inlVeftmnfter  againft  c<rar«i. 
divcfs  perfons  for  ufing  feveral  tra<tes«  having  cot 
ferved  as  apprentices  for  feven  years^  according  to  the  fia- 
tute  of  the  ^th  of  EUz.  and  upon  this  prefentmcni  Btnet 
chief  bailiff  of  this  liberty  would  have  levied  40/*  a  aionih 
upon  theai,  and  they  removed  the  pre/entments  by  Certiorari  ^ 
and  it  was  now  debatjcd  if  the  leet  had  coouCince  o£  fuoh 
thingiby  the  lad  claufe  of  31  EUz.  cap:  ^,  and  it  feems 
not|  becaufe  the  offences  ther^  mentioned,  and  the  courts, 
flun  be  expounded^  reddendo  Jfngula  finguUs. 

The  King  againft  The  Earl  of  Dorfet^  in  CbanMy* 

UPON  »  Seire  facias  agsinft  Kohard  earl  of  Dof^/,  sdre  (tcUt. 
and  ethers,  members  of  Sackvik  College  in  Eajt^^^^n- 
Greanftead  in  St^ex^  to  (hew  eaufe  why  the  letters  patent* 
wbi^b  incocporaMd  and  conftitated  the  (aid  hofpitaU  (hoiiM 
Ml  be  fcpeaiad  as  they  concerned  Edward  tzx\  of  D^rfst^^ 
aid  the  hf^ira  males  of  Robert  earl  of  Derfit  who  w«a  the 
bonder  ol'tJie,  £iid  faofpital,  and  canceBed^  and  the  inrot- 

^  laene 
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ment  of  them  vacated.  The  Scire  fadar  recites  the  will 
of  Rchertf  and  that  be  devifed  to  hisexeaitofKf-  by  vAskh  it 
was  provided,  that  bis  executors  ihould  found  and  eodov^ 
the  faid  hofpi^ai,  and  make  by-laws,  and  that  the  heirs  of 
Robmrt  Ihould  have  the  patroni^  and  vtiitation  of  the  hof- 
pital ;  and  the  king  by  letters  patent  intending  to  incorpo- 
rate the  faid  horpital  according  to  the  faid  will,  and  thai 
the  charitable  cure  might  be  performed  according  to  the  in- 
tent of  the  founder^  conftituted*  the  corporation,  and  grant* 
ed  licence  to  purchafe  the  endowment  intended.  And  he 
farther  granted,  that  EdwardtAri  of  Dorfetf  who  was  heir 
*  P*  155*  *  male  of  the  founder,  ihould  have  the  patronage  and  vifi« 
tatioo.  The  SHre  facias  recites.  That  the  lady  Tianet, 
and  the  lady  Compton  are  heirs  of  the  fonnder,  and  that 
Edward  earl  of  Dwfet  had  taken  upon  him  the  patronage 
and  •vtfitation  of  the  hofpital,  to  the  difinheriion  of  the 
faid  ladies ;  and  upon  this  Scire,  foe.  the  earl  of  Dorjii  de- 
murs in  Ikw. 

Finch  folicitor  general,  for  the  earl  of  D^fjit  \  and  bo 
faid  that  this  Scire  fac*  is  rather  Prncefs  in  the  name  of  the 
king,  thantfie  JPrdT^  of  the  king  himfelf ;  and  fach  Pf9- 
eefs  doth  not  confift  with  the  intereft  of  the  crown*;  and 
reduced  his  argument  into  five  heads,  i.  This  Scire  fac. 
need  not  to  be  brought  in  the  name  of  the  king.  a.  This 
Scire  fac.  doth  not  tie  at  the  fuit  of  a  fubjed.  3.  A  Stire 
fac.  doth  not  lie  to  repeal  part  of  a  patent.  4.  This  pa- 
tent is  good  in  toto.  5.  Admit  it  is  not  good  in  Mo,  yet  it 
is  not  fit  to  repeal  this  patent  at  this  time. 

if/  /s  $lie  firfi.  Becaufe  the  conclufion  of  the  Writ  is 
«J  dammm  of  a  particular  fubjed,  and  the  king  cannot  have 
a  Scixe  file,  but  where  the  thing  is  in  deceptiomm  Regis,  or 
ad  grafvamen  popuU,  10  Co.  Magdalen  Collegers  cafe.  The 
king  is  called  Sponfus  Regm^  and  the  writ  of  ad  juod  dam^ 
num  is,.  Ita  quod  pc^ria  non  graviaretur ;  but  if  the  writ  be 
not  brought  againft  a  publick  injury,  the  king  cannot  make 
a  private  quarrel  himfelf ;  ind  no  Scire  fiuias  lies  to  repeal 
a  patent  but  in  two  cafes,  i^.  A  Scire  fac,  to  repeal  a 
prior  patent  is  always  at  the  fuit  of  a  fubjed,  a  E.  3.  7.  h. 
Hill  16  £.  3.  jP//£.  Grant.  53.  the  caie  of  the  burgeffea 
of  IVelh,  17  £.  3.  Dyer  269.  a*  pi  18.  Lands  held  of 
the  bifliop  of  Winton  were  conveyed  to  the  king  by  covin 
to  make  the  bifiiop  lofe  his  feigniory,  and  the  king  fidi 
vaeanie  fjuiitA  them  to  the  brothers  Carmelites  %  and  tfaia 
grant  was  repealed  by  Scire  fac.  MicIL  21  £.  3.  47.  a.  pi. 
68.  and  in  the  prince's  cafe,  8  O.  the  kiiig  brought  the 
Sfirf  fac.    But  the  king  there  had  an  intereft^  and  the 
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fn^iQce  conid  iiot  have  4hofe  lands  without  the  king  by  fei« 
furci  al  Hercf  it  doth  not.  appear  tothe  coart  that  the  la* 
Aesever  petitioned  to  ihe4tngto  have  any  fach  writ  of' 
Scire  fdc.  Pifch.  27  fitf«.  ^x  Hmry  Nt^il'KXi  chancery 
brought  a  Scire  fac,  to  repeal  a  patent,  and  the  writ  was 
Hfide' nobis  fufpUco^it, 

Oijeft.  The  king  may  maintain  this  Sdre  fee.  becaufe 
<t  is  in  deceptionem  Dom.  Regis, 

*  il^.'Admk  that  it  is,  yet  nodeceipt  will  be  fufficient  *  P.    156. 
ground  for  any  fuch  writ,  if  it  be  not  to  his  damage,  or  \m 
the  damage  of  his  people. 

2.  The  king  here  is  not  deceived,  becaufe  h*  recites  the 
will,  and  yet  goes  contrary  to  it,  which  is  according  to  his 
prerogative  3  and  tliere  is  a  difference  where  the  king  takes 
notice  of  the  eAate  of  the  teftator,  and  where  he  hath  not 
notice,  but  only  by  tlie  fuggeftion  of  the  party. 

To  the  fectmd  toint.     Such  Scire  facias,  dtHh  not  lie  at  the 
fmt  6t  z  fubjed,.for  two  teafons.     i.  Becaufe  although 
the  \Ad^  may  brifig  a  Scire  facias  in  chancery  to  repeat  a 
patent ;  yet  when  a  fubjed  repeals  a  patent  of  another, 
not  upon  privity  but  grievance,  there  it  ought  to  be  repeal- 
ed in  parlianient.  /////.  16^.  3.    PHth.  Brief  6<^\,   Mich* 
ax  £.  3.  46.  i^.  pi  65.     It  ought  to  be  grounded  on  matter 
of  recdrd,'  and  not  upon  fuggeftion  of  matter  of  faft  only/ 
If  the  king  grams  two  patents  of  the  fame  thing,  the  fe- 
cond  patentee  canttot  have  a  Scire  facias  zf^\miht  firft. 
ifcf/V*.  7  £.  4.  22.  *.  by  Catefbj^  Dyer  176,  277.  a,  pi  54, 
Where  the  title  of  a  fubjeA  appears  upon  record, '  there  he 
may  "have  a   Scire  facias ^  othcrwife  not.     I't    H,  4.  67. 
Fiteil.      Scire  fac.   70.      12  /?.   2.  Fitzk,  Forfeiture   20. 
41  ^ffifcs  pi  25.     fitzh.  Scire  fae.  133.     Pafch.  4g'E.  3. 
II.     Fitz.  Traverfe  19. 

TV  tie  third  point.  A  Scire  facias  doth  not  lie  to  repeal 
pait  of  a  patent.  Letters  paitent  may  be  void  in  part,  and 
good  in  part^  but  they  cannot  be  repealed  in  part ;  1 .  Be«- 
caufe  the  record  of  the  patent  is  intire.  2.  The  form  of 
the  entry  of  the  judgment  in  a  Scire  facias  to  repeal  a  pa- 
lent,  is  ^yad  liters  Patentes  iMcentuf,  and  not  parr  of  tbem. 
Dyer  197.  In  the  prince's  cafe  jhey  are  repealed  quoad 
Maneria,  f^c,  but  it  doth  not  appear  there  we^  other 
hndf.  Atid  there  is  a  difierence  between  a  Scire  facias 
and  a  ^0  Warranto ^  M  a  fyo  tFarront&  may  be  good  for 
part^  and  tllfor  another  pan,  becaufe  rfae  record  is  not  to  ' 

be  touched  by  it';  but  upon  a  Stin  facias  the  record  is  io 

L  be 
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be  CAjicelted.  5  R.  2.  Rot.  ParliMmenii  %g.  the  caTc  of 
Ldyft9ffe.  Reverfal  of  records  in  pin»  Cra»  Joe.  303* 
King  verfus  Marborough^  and  Croker  in  Ej^Hmeni  againil  an 
/it/2ml  and  others,  rtverfed  againft  all.  Hill.  1653.  fi.  JL 
Symondf  verfus  &ri(/^. 
P.  157.  •  Objea.  EngUJb's  cafe.  Where  a  fine  is  reverfcd 
quo0d  an  infant,  and  good  for  the  other,  and  F.  N.  B.  98. 
i.  Fine  of  lands  in  ancient  demefne,  and  at  common  law, 
reverfed  as  to  the  Uods  in  ancient  denaefne,  and  flood  at  to 
she  others^ 

Rrfp,  Upon  the  Bcok  of  Entries  appears  a  rational  dif- 
ference ;  for  if  a  fine  be  reverfed^  generally  the  writ  ifliies 
to  the  CuJIos  Brevium  to  cancel  ihe  fine.  Cdie*i  Entriwi 
252.  Gage^i  cafe.  RaJlaPs  Entries  278.  a.  But  wbca 
there  is  a  reverfal  as  to  part,  there  is  no  fuch  writ.  Coke\ 
EnSries  257.  i.  Pein  and  Parmiter's  cafe^  So  a  fine  may 
be  reverfed  in  part,  but  not  cancelled  in  part ;  And  as  ta 
the  cafe  of  ancient  demefne  the  fine  nuy  be  reverfed  by 
writ  of  deceipt ;  but  the  judgment  is  only  fi^J  Dmumn 
rehabeat  Curiam  fuam.  RaJlaFs  Entries  lOO.  b.  7  /J.  4.  44. 
Pountefs  of  iCmX's  cafe.  la  cafe  of  an  obligation  for  per- 
formance of  covenants,  the  obligation  may  be  good  £or  part, 
and  not  good  for  the  other  part  ;  but  the  obligation  cannot 
be  cancelled  for  part,  ar)d  (land  good  iot  another  part ;  .and 
here  the  judgment  ought  to  be  qwd  Litfrse  Patentes  cm^el^ 
kntur.  There  are  precedents  in  point,  P^fch.  27  EU^. 
Priifit  verfu^  Ward,  In  a  ^cire  facias  \o  r^verfe  a  patent 
'  for  a  walk  in  Crmdmrn  chafe ;  the  judgment  otight  to  be 
given  in  B.  iv.  w^en  the  record  is  brought  rliere  to  try  the 
iflfue,  but  judgment  was  not  given.  28  £//:s.  The  cooo- 
tefs  of  Bath  brouaht  a  Seire  facias^  to  repeal  a  patent 
for  a  market;  Fid$  fuch  a  Scire  facias^  Mick.  11   /7.  4. 

5.^/.  13- 

Obje^.  Then  ail  the  patent  is  to  be  repealed  if  any  part 
bedefedive. 

Refp,  It  cannot  be  repealed  upon  this  wrir«  '  su  Then  the 
whole  corporation  is  diffolved,  and  all  the  revenue  retunia 
to  the  defendant. 

To  the  f9urth  point.  This  patent  is  good  m  the  wholep 
becaufe  although-  the  king  takes  notice  of  the  will  of  /{#• 
hertf  yet  he  is  not  tied  to  purfue  thofe  rules  in  the  eredion 
of  the  college  prefcribed  in  the  faid  will,  becaufe  a  corpo- 
raticon  is  a  creature  of  the  king,  xi  H.  7.  27.  b.  and  l8. 
21  £.  4.  7.  a.  by  Choke.  2.  Ab  inconvenientit  if  My  variance 
viU  dcftroy  corporations^  SuttotC^  hofpital  and  the  fchooL 

of 


I 

Tcnh.  Trim    18  Can  4*  B.  Ri 

of  SiveiMtk  in  Kenif  and  many  others  would  be  deftfojred. 
3.  I  will  go  over  the  defire  of  this  writ  of  Scife  fatidf. 

•  To  tie  fifth  ptifii.     It  is  not  fit  to  repeal  this  patent  at  ♦  P;    1 58^ 
this  time,  hccaufe  the  court  will  not  repeal  the  patent  wiih- 
out  calilng  thlE|:uafdians  and  aiTiftants  of  the  hofpital ;  And 
here  they  arc  not  parties.     Keilway  194.     Sir  Joki  Savage*^ 
cafe. 

Maynard    ferjeant  contra,  and  it  wa[S   adjourned.     Sei 


I 


Jcmot  verfui  Cooky,     See  before  1^5* 

N  ejeftment  of  the  demife  of  fir  RaJpA  Bovry.    Upon  Eftatej 
Not  guilty  the  jury  found  a  fpectal  verdid.     Francis  3  "^nv.  Aht^ 
Drake  ieifed  in  fee  of  the  land  in  queftiony  in  confideration  |  ^'^.^22^ 
of  6000/.  grants  a  rent-charge  of  420/.  per  annum  to  fir  itfx,  344., 
Ra!pi  Bovey  and  his  heirs,  and  in  the  deed  of  grant  is  this  '  ca^lJ^^' 
claufe;  And  the  faid  X^v^kt  doth  covenant  and  grant  to  /^  s  Vent.  193.' 
f aid  fir  Ralph  Bovey,  that  if  the  rent  he  arrear  above  twenty  « l^cb.  7'4< 
d^s  efter  any  day  of  payment ^  that  then  the  faid  fit  Ralph  J'^'^  ^^ 
Bovey  and  his  heirj^  Sec*  may  enter  into  the  lands  and  receive  184,  170^ 
tie  profits  until  he  ftfall  be  fatisfied  of  the  arrears  \  the  rent  is  *95' 
behind^  and  Bovey  enterj  and  makes  a  leafe  to  the  plaintiffs  ^ 
and  if  l^yty  hath  fuch  an  interefi  as  he  may  maintain  ah 
ejtSment,  was  the  queftion. 

hbrton  jaftice  for  the  plaintiff.  Here  an  inheritance 
pifles,  and  not  a  chattel  and  the  rent  is  the  principal^  ami 
the  power  to  enter  is  a  farther  remedy^  Littleton  feU.  327. 
it  is  more  than  a  penalty.  For  Oro.  jac.  511.  Hare  verfus 
HavergiL  This  grant  is  in  the  nature  of  a  common  aflu* 
r$fice,  and  therefore  ought  to  be  favoured  (  and  it  is  of 
more  antiquity  than  a  common  recovery.  19  £.  3.  FitJi. 
Bar.  28o»  13  R.  2.  Fit%.  Done  10.  Authorit/  in  point, 
HilL  13  Jac.  C  B.  Rot.  868.  Broivn  verfus  Hagger,  cited 
to  Price  and  P'aughan^s  cafe  ;  and  Trin.  14  Car*  2.  Rot 4 
2511.  C.  B,  Eger  verfus  Malin^  Ejc&nent  i\pon  a  leafe  of 
the  lord  Byron»  Special  verdid  was  found ;  fir  John  Byron 
feifed  in  fee^  by  indenture  grants  a  rent-charge  for  life  tor 
commence  after  the  death  of  the  grantor  ;  and  if  the  rent 
be  arrear,  that  the  grantee  may  enter  and  take  the  profita 
withottt  account  till  the  rent  and  arrears  (hall  be  paid ;  the 
rent  was  arrear,  and  the  grantee  enters  and  makes  a  leafe  tor 
the  plaintiff. 

•  And  by  Bridgman  chief  jufticc.  There  is  not  more  dif-  *  p.  i^jr, 
fcrence  betwiit  a  grant  and  feoffment^  than  betwixt  one 
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^  aod  another  ;  and  the  judices  agr^Md  for  tkcpUiptiff 
there*  befides  Brown'  jufiice. 

H^yndiam  }\}&kt  accordingly^  Here  the  thing  panted  is 
only  a  power,  and  not  the  term  it  felfyHndit  is  jsa  diftreb; 
)bur  this  power  prodoces  a  real  tStEtf  when  the  grantee 
Jiath  entered  he  hath  only  a  pernancy  of  the  prpfits  ;  for  he 
cannot  cut  trees,  or  poll  down  houfes,  and  if  he  doth,  tref«> 
f  afs  lies  againft  hiro,  as  agaioil  him  .w|io  abufes  a  diftrtfs  ; 
this  power  goes  to  the  heir»  but  the  inheritance  fobrequent 
goes  to  the  executors,  and  follows  the  arrears  of  rent. 

Twifden  juftice,  and  Kelyng  chief  juftice  accordingly^ 
and  judgment  was  given  for  the  pUtnliflF, 


♦  P.  1^0.*  Term.  Hill-  j8  &  19  Car.  2.  B.  R, 


Covenant, 
ft  Aeb.  139. 


kymes  wr/us  Baker.    ' 

rr  eiovtnant.  The  plamtiflF  counts  Hvat  he  >deniifed  to  tfie 
defendant  certain  hind  for  thirteen  years,  td  pay  to  bitiv 
40/.  quarterly,  and  doth  not  fay  mimafm:  The  defendant 
pletfds  fJHi  ejl  fA&ttm^  and  found  for  theptatntrff,  xtfid  after 
plea  pleaded,  the  plaintiff  amended  his  declaration^  and  ki« 
ierted  the  -word  mtkudtim. 

'  Ami  Po-ufis  moved  for  the  defendunt,  that  it  (heoM  be  e<^ 
afnined.  * 

But  by  Kelyng  chief  juftice,  and  WyndhmjntAc^j  The  «f- 
ditioki  oicfmuahn  is  no  more  tlian  what  wasitnplicd  before. 

And  by  Twfd€h]\xK\ct.  The  defendant  ought  to  have  de«> 
tfnanded  oyer  of  the  del^d,  and  now  he  having  pleaded  A^;r 
efi'fa^uki  he  is  tKA  prejudiced  by  the  amendment  (  and  tfaere<^ 
fore  iet  the  adttiendment  Aand» 


^reientmcAt.    '    Ayrei  was  prefented  at  the  feet  for  digging  cdny-^boiK>iigh«» 

t  Kcb.  f3o.     1^1)  breaking  the  foil  in  the  wafte, 

'    Winnfhgfm  moved  to  quafli  i r^  becaufe  it  is  not  ad  Ommme 

HocunUfntum.  Cru,  yar.  156.  Leicefter Pwnjlh  c^{t.  ^7  Aff*pl6. 

iT^/yff^chiefjuttice.^  A  leet  cannot  amerce,  for  things  done 

to  the  damage  of  the  lord ;  and  the  prefentment  was  qoaftied. 

Term. 
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Bilton  vcrfus  Jdmibn  and  ethers. 

TRESPASS  tnd  Mfe  imprifonment  in  Londm'.    The  d^t-  Faife  impn* 
fenckm  pleads  that  J.  S.  fucd  forth  a  writ  of  Latim  f^"*****- 
th«  hft  day  of  7rimty  tewn,  dircScd  to  the  fteriff  of  R.  \^C    '"' 
and  by  Tirtue  of  thai  the  flierifF  of  the  f«id  county  made  a 
wm-fMil  to  the  defendant^  and  he  upon  thin  took  the  plain-  SM.  271.  Bailf 
tiff,  which  18  the  fame  imprifonment,  aify\  ho^  that  he  is  ^^'  B^nninj. 
guilty  in  LondoHt  vtl  aUter  vel alio  mode..   And  the  plaintiff 
replies,  that  the  faid  writ  was  truly  profeciited  after  the  im- 
prifinunenr)  (viz.)  the  gti  of  Auguji.     And  upon  this  the 
defirndHit  demurs ;  and  adjudged  for  the  plaintiff,  becaufe 
tkfaougk  the  Tefie  of  the  writ  is  upon  record,  and  the 
plaiatsff  cannot  aver  againft  it ;  yet  he?e  great  inconvenient 
cies  will  be,  if  the  plaintiff  cannotTet  forth  the  very  ttroit 
of  the  purchafe  of  the  writ,  and  the  relation  of  the  T^eJIt 
is  only  to  prevent  fraud,  and  not  judify  a  Tort ;  and  judg? 
ment  was  given  for  the  plaintiff. 

The  flieriff  returns  a  refcoos  againft  SymSf  and  others ;  Refcow, 
and  the  return  is,  that  A.  being  incuftody  of  my  bailiffs, '  ^^•*'^' 
the  defendant  rcfcued  him  out  of  the  cuftody  of  the  bailiffs ; 
and  Stroud  moved  to  quaih  ir,  becaufe  it  ougi^t  to  be  out  of 
the  cuftody  of  the  flieriff. 

Tmfden  joftice.  This  hath  been  ruled  both  ways,  for 
it  is  good,  e  cujtodia  mea  fectmdum  veritatem  Legis,  and  good 
e  cuftodia  Ballivi  mei  fecundum  veritatem  fa^i  \  And  if  an  Hill.j^H.^. 
a6kion  of  the  cafe  be  brought  for  the  refcous,  it  ought  to  *°*  '^'^ 
be,  that  he  returned  the  prifoncr  being  in  cuftodia  Ballivi  ; 
but  the  other  juftices  ruled  ^hat  it  ought  to  be  ex  cuftodia 
Ficecomtif,  and  upoti  that  the  return  was  quafiied. 


Term. 
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Knight  verjiis  Buckley. 

Debtw  Tr\EBT  for  r<nt  by  the  tflignee  of  t  revfrffon.    The 

ft  Oaov.  Abr.  1  J  defendant  pleads.  That  before  any  rent  arrear  he 

iLcv^aiV  had  afligned  to  another.     The  pkinriflF  demurs ;  and  ad- 

k  Sid.  338.  judged  for  th^  plaintifiT,  by  fCelyng  and  fFynMam,  contraty 

\!^^'  *^®'  ^o  ^be  opinion  of  Twifikn ;  bccaufc  the  defendant  doth  not 

'  •  '  allcdge  that  be  gave  noNce  to  the  reyerfioncr  of  this  afl^go* 
fnent.  Fide  Cro.  Eh'z-  22.  Serjeant  and  Gihfonh  cafe. 

This  term  proclamation  was  made  in  court  for  the  coun- 
ty of  Middlefex,  for  the  rates  and  prices  of  ho(llerS|  viz.. 
hay  for  a  night  and  day  for  one  horfc  gd.  with  litter  ;  hay 
for  one  day  4^.  For  one  horfe  without  hay  td.  oats  id.  by 
the  peck,  and  not  more. 

Snow  ver/us  Cutler.     See  before. 

Herifc.         '  JN  ejcament  of  the  demife  of  Hanry  cXomeky  of  lands 
2  Danv.  Abr.    X  \n  Hackney.     A  fpecial  verdifit  found,  that  Sarai  th^ 

E^'^Ab  '188     ^*^^  ^^^^^^  '"  ^^  ^^  *  copyhold,  furrenders  to  the  ufc  of 

p/io.  *      '    htr  felf,  and  Robert  J aques  her  hulband,  and  the  heirs  of 

I  Uv.  135.      the  hufband ;  the  huAand  after  furrenders  to  the  ufc  of  hit 

I  Keb.'li;,     ^'"»  *"?'  m^\it%  his  will,  and  by  this  devifes  his  land  in 

751,  800,  s'si.  thefe  words ;  My  h^t  in  Hackney  wKch  were  my  nuif^f^ 

«  Keb.  M,       and  n6w  ier's  far  life,  I  give  to  tie  heirs  of  the  My  cf  my 

MS.  »P  .       y^y^  ^y^^  ^j  f^  ^^  ^^  ^i^j  j-^^  till  fourteen  years  of  age; 

and  for  wanf  offuch  heirs ,  then  /f  William  Jacob  and  his  heirs. 

10  yluguj},  I  Car.  I .  Robert  Jajues  dies,  Sarah  furvives  a»d 

marries  Henry  Chomeley,  by  whom  flic  had  iflue  the  leflbr  of 

the  plaintiff.     Henry  CXomeley  fuffers  a  recovery,  20  Fehr. 

1 5  Car.  2.     Sarah  dies,  and  the  leffor  of  the  (daintiff  enters 

•    and  the  heir  of  Robert  jaques,  the  devifor,  enters  upon 

him. 

*  P.    1 63/    •  The  points  were  two,  ^%.     i .  What  pafles  by  the  wHI. 

'  ?,  What  operation  the  recovery  hath. 

Moreton 
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fi^itm  jufttce.  ifif  If  this  devife  of  the  remiinder  in^ 
fee  be  good  to  the  heirs  of  the  body  of  the  wife,  by  way 
of  executory  devife.  2.  If  the  fecovei  y  be  a  good  bar  to 
the  executory  devife. 

As  to  the  (ccond  point  he  did  not  meddle ;  but  as  to  the 
firft,  he  held  it  is  a  void  devife.  Conveyances  at  common 
law  are  good  diredions  for  wills,  i  Cs.  85.  Perkins  97. 
There  ought  to  be  a  devifee,  i^s  weH  as  a  devifor  in  rerum 
natuTM  and  in  Effe  at  th«  time  of  the  devife.  2  // .  7.  13. 
9  H.  6.  23.  ikfeor  637.  To  an  infant  in  ventre  fa  mere.  > 
Djtr  303.  7r/«.  16  Car.  2.  C.  JB.  Wnodlej  verfus  Nightin^ 
gA.  There  was  a  good  executory  devife,  but  not  better 
for  being  a  forrender.    Cro,  EUz.Clamp*s  cafe. 

ObjeB.  It  paifes  by  way  of  reverfion,.  and  the  inheri- 
tance defcends  in  the  mean  time. 

R^jp.  It  caniK>t,  hecaufe  there  is  a  remainder  over.  9  H. 
6.  A  ufe  to  a  monk,  the  remainder  to  J.  S.  and  his  heirs« 
the  remainder  vefts  immedUtely,  and  cannot  pafs  as  an  ex« 
ecutory  devife,  hecaufe  there  ought  to  be  fuch  manifeft  in- 
tent, and  not  by  averment.  Shebon  verfus  Bine^  Pifch,  1 7 
Otr.  2.  A  devife  of  land  to  one  after  the  death  of  J.  S.  is 
a  prefent  devife;  and  a  devife  to  the  (irft  fon  of  J.  S,  when 
he  is  born,  is  void  without  an  eftate  of  freehold  precedent. 

Wyndham  juftice  accords  with  Moreton  juftice.  1  he 
queftions  are : 

1.  If  the^vife  to  the  heirs  of  J.  S.  (he  being  then  alive) 
begood? 

2.  The  feme  here  having  an  eftate  for  life,  if  this  al^er 
the  cafe  ? 

3.  If  the  recital  here  alter  the  cafe  ? 

4*  If  the  words  (viz.)  If  he  live  to  fourteen  yearj,  alter 
the  cafe  ? 

As  to  the  ijl.  It  is  a  ground,  that  judges  ought  to  keep 
within  bounds :  and  it  is  faid,  that  if  Matthew  Manning^ % 
cafe  bad  been  to  be  adjudged  now,  it  would  have  been  other- 
wife  determined.  A  devife  to  the  heirs  of  J.  S:  he  being 
alive,  is  a  void  devife.  Power  to  make  leafes  to  one,  two 
or  three  perfons,  he  cannot  make  a  leaf^  for  the  life  of  the 
firft  fon  of  J.  S.  hecaufe  the  perfoo  ought  to  be  in  EJfe,  per 
Hoy  attorney  general. 

As  to  the  2d.  The  eftate  for  life  of  the  wife  doth  not 
alter  the  cafe.  40  £•  3.  9.  Beverly*^  cafe.  A  leafe  for  the 
life  of  if.  remainder  to  his  right  heirs,  A.  hath  an  eftate  in 
fee  prefently. 

•  To  the  3</.    The  recital  doth  not  alter  the  cafe,  be-  *  p^    j^^ 
caufe  in  no  cafe  where  there  is  a  prefent  devife  there  ftiall        * 

not 
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not  be  a  contingent  eitculory  devife )  fFsJJ*9  cife  exjUtfs 
in  the  point. 

Ohje£i,  Devife  to  an  infant  in  vsnire  fa  mei^i  i»  fpood. 

Refp.y  The  greater  opinion  is,  that  fuchdcvife  is  veid^ 
yet  an  infant  in  vMre  fa  mere  is  iii  Effe^  ami  niaj  be  vcmdw 
cd  ;  the  earl  of  Bedford' i  cafe. 

To  the  4/^.   It  is  ii  oontii^ot  utxm  a.  tontm^eot. 

i'vjifden  jttftice  cnntira.  It  is  a  good  devife  to  the  heira  <>r 
&Ardh ;  and  he  took  a  difference  bet«feea  aAi  eiceoiited^  ee4 
devifes,  becaufe  a  devife  may  be  in  fiOnrii  asadetif^fo 
J.  S.  when  he  nuLtries  fudi  a  one,-  there  noeftate  vefts  in 
him  till  marri^ge^  11  if.  7.  17^  As  to  ihe  devife  to  to 
infant  in  ventre  fa  mere^  11  H»  7.  13.  it  is  frefpien^  Mvvr 
177.  Dyeir  34a.  This  is  a  comingeat  porfianf  to  the 
courfe  of  nature. 

To  the  tJ  ^oint  of  the  recovery  it  works  Rotfcin|}^  be- 
caufe  copyhold  ind  a  recovery  of  a  copjrhold  doth  tior  docfe 
the  remainder  without  cuftom. 

Kelyng  chief  juftice  agreed  with  Twifden^  mH  (^  ^ 
court  wtt  4tYt4ed. 
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John  Pemble  verfus  Sterne. 

Mr.  Hill.  |6  &  17  Car.  2.  Rot*  1521. 

Efttte.  /^^  ""  ejedtnent  a  fjpecial  v^tilift  founds  that  ttietindi 

*  Dtnv.  Ab.  \^  5„  tjueftion  were  pir<?el  of  the  iofaeritoiiGe  of  the  iaWi- 
a^oknv.  Abr.  ^»*^<*P  of  ^w'^*  «««*  ofually  and  anciently  danifed  by  leafc, 
•«44  p.  4.  For  12  Decemb,  1604.  the  ardibifhop  t)f  i'V*  Ott  futtMder 
1  sT/*  Vtf*"  ^^  *  former  leafe  demifes  tMs  to  Robert  N^l^t  %\  y«Ars 
4,6."^'  '  ^nder  the  oM  rfent.  N^/ -furreiideft  this  in  the  ycai- 
xKcb.  113,  1 5 JO.  to  Harfnet  archbiihop,  ea  intentitme  to  pU^cevt  tbik 
ilo*  45h'  4S4^  ^*^^  *^  ^*^«  maiiftenance  of  his  fi<c<;efier ;  <he  i^hbidiop 
595!      '      'enters,  knd  •dies  163 1.  after  whdfe  dearti  Ved  wfts  «lMdte 

archbifiiopy 
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nthUAtop^  who  died  in  1641.  and  IVillimn  was  nnade  artb-* 
biibdp^  daring  aU  which  lime  the  land  was  in  the  hands  of 
the  afCbbtfliopa.  In  164a.  an  ordinance  was  noade  for  fe- 
qutfterin^  the  lands  of  the  church  ;  and  aher  (viz.)  in 
1646.  there  was  a  fale  of  (he  laflds  of  the  church  ^  Wit'^ 
Jiams  dies  1646.  add  after,  (via.)  id  1660.  Fruyn  was  made 
archUfliopy  who  oaade  a  leafe  for  21  years  to  the  leflbr  of 
the  phunfifFf  Ffityn  dfes,  afjod  Stem  is  made  archbi(bop^ 
who  dcnifcs  the  land  to  the  defendant. 

Thcqueftion  isi  If  this  leafe  made  bj  Fmyn  be  good  ? 

Moreton  juftice  for  the  defendant.  Becaufe  the  verdiS* 
is infaffieient  and  void:  i.  Becaufe  here  is  a  demife  of  di^ 
vera  thhgsy  and  the  trerdid  finds  only  for  part,  and  nothing 
for  tfae  refidtie.  30  E.  3.  33.  i  Irijl.  227.  «•  2.  The 
jury  fidds  that  the  lands  in  queftion  are  part  of  the  inheri- 
tance of  ihedmrchof  Tcrk,  and  commonly  demifed^  and 
dotb  not  fay  for  what  time,  which  ought  to  be  for  the 
greater  part  of  20  years. 

As  to  the  matter  in  law,  the  leafe  is  not  good  by  32  ff.  8. 
And  to  this  point  it  is  to  be  coniidered,  what  the  law  was 
before  tbiafiaiute:  The  bi(bop  could  not  by  himfelf  do  any 
pnjudict  to  the  church,  he  could  not  difclatm,  releafe» 
giant  an  annuity*  i  Injl.  102.  He  m^ht  grant  the  inheri-* 
tance  with  *  the  confirmation  of  the  dean  and  chapter  $  and  *  P,  f  56* 
before  the  third  council  of  Nice  710.  without  fuch  confent, 
receipt  of  rent  by  the  fuc^sflbr  woirfd  bind  him.  In  this 
fiatute  the  provifb  is  conridcrable ;  the  ftttute  doth  not 
mention  biihops,  and  the  greater  mifchief  is  of  tenants  in 
tail ;  and  this  ftatute  aimed  at  the  benefit  of  the  fucceflbr  1 
kafes  ought  to  be  in  the  form  there  prefcribed.  Bridgmm*% 
Rep.  the  biAop  of  CMchefter  and  Fretdlan£i  cafe.  Here 
was  32  years  without  any  demife,  but  kept  in  demefne ; 
and  it  ought  to  be  demited  within  eleven  years  before,  i 
hft,  44.    Cfe.  EBz.  707. 

If  die  temporalities  continue  twenty  years  in  the  hands 
of  thekingi  this  doth  not  hilider  the  demife,  becaufe  the 
king  cannot  charge  the  church, 

A  bifbop  Is  n6i  compellable  to  demife  his  lands,  no  more 
than  another  lord  of  copyhdld.  If  tenant  in  tail  make  a 
ieafe  for  21  years,  which  expires,  and  then  the  land  conti* 
noes  tivelve  years'  underaifed,  and  tenant  in  tail  dies,  his 
iffae  caimot  demife  this  hind  by  the  fiatute. 

Wyndhstm  juftice  for  the  defendant.     He  took  the  like  According  ta 
eiception  i»  the  verdia  which  Mmtm  took ;  aAd  as  to  the  ^^'p^^\^^ 
matter  in  law,  this  part  of  the  provifo  ought  to  be  as  Rep.  176.  the 
ftriaiy  ohfisrved  as  atoy  other  part  of  it.    Sequeftration  ?Jf?P^[^^*" 

doth'' 
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<lodi  not  hinder  the  demife  ;  but  if  it  be  in  the  king's  binds 
it  is  a  great  doubt,  and  this  ftatute  being  an  enabling  kv, 
implies  a  ftrong  negative,  that  it  (hall  not  be  otherwife,  be» 
me  an  introdn6tive  law.  For  authorities,*  the  cafe  of  Cr9. 
Eliz.  is  a  Wronger  cafe,  Cro.  Eliz.  708.  Mallet  yerfos  Mai' 
let  J  and  fir  John  Maroin\  c^fe  in  Harpwr^^  Rep. 

Twifden  juAice  for  the  plaintiflF.  As  to  the  exception  to 
tJie  verdid,  the  (irft  he^  allowedy  but  not  the  latter.  As  to 
the  matter  in  law;  in  this  ftatute  there  is  aaeoafikiiig  part 
and  a  rcftridive  parf ;  this  cafe  is  of  a  new  nature,  and  ne- 
ver brought  in  queflion  before. 

Here  it  is  to  be  inquired,  i.  If  land  be  kept  in  the  hands 
of  the  bilhop,  if  it  may  be  after  demifed  by  the  fucoeflbr? 

2.  If  the  leffee  furrenders,  and  the  bifliop  keeps  the 
Und? 

3.  It  was  demifed  here  in  1604.  and  OSlob.  1650.  fur* 
rendered  to  Harfnet^  and  it  was  not  for  eleven  years  toge- 
ther in  the  hands  of  any  bifhop. 

The  Oatute  extends  dire3ly,  and  not  obliquely  to  bi(h- 
ops.  .Here  is  a  (hell  and  a  kernel,  words  and  meaning. 
Space,  and  term  of  twenty  years  is  not  all  one  here.  The 
preamble  is  the  key  for  reformation  thereof,  E*fr.  which  im* 
plies  a  mifchief  before.  They  were  to  pay  fir  (I  fruits,  and 
167.  y**  they  could  not  •  raife  money  without  the  chapter,  who 
would  have  money  alfo  to  confent.  The  meaning  •  arifes 
from  the  time  of  making  the  ftatute,  where  many  lands 
were  which  never  were  demifed,  as  palaces.  But  thofe 
which  were  then  demifed,  and  had  gained  a  cuftomaUe  rent, 
the  fuccelTor  could  not  deveft  this  power  after  by  not  demW 
fmg  it.  The  a3  doth  not  force  bi(hops  to  keep  laiKis  in 
their  hands.  A  biftiop  makes  a  leafe  of  a  reverfion  of  a 
copyhold,  it  is  a  demife  within  this  ftatute.  6  Co.  39.  Mmt 
719.  A  demife  for  years  of  tithes  is  good  within  this  fta- 
tute, Denton^ %  cafe.  As  to  Mattet  and  Matte f%  cafe,  the 
chief  gift  of  that  cafe  was  concerning  the  comprize  of  lands 
by  the  name  of  a  manor.  Whatfoever  comes  within  the 
body  of  the  ad  ought  to  be  averred,  but  not  when  it  comes 
in  by  theprovifo.  Phwd,  376.  As  to  Serog^  cafe,  Oro. 
Eliz.  that  makes  nothing  to  this  ca(e.  And  as  to  the  cak 
in  Harpur^s  Reports^  it  is  only,  M/tf,  diHum  JuH  per  CatSn 
•nd  his  companions. 

As  to  the  2^.  If  a  bi(hop  make  a  leafe  for  yean,  and 
the  le(Tee  furrenders,  and  the  bi(hop  keeps  the  land  in  his 
hands,  as  long  as  the  leafe  hath  exiftence,  the  fuoceflTor  not- 
wirhftanding  may  demife  the  land.  1.  Becaufe  thelea<c 
haih  exiftence  to  foroe  purpofe,  9  £.  4.  i8*  and  the  lord 

4lfergaioefff% 
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Ahergavetmy^s  znd  Davenport^ s  caft,  8  Cq*  140.  LiU.  fed.  ' 
636.  and  this  cafe  is  not  like  the  cafe  of  a  fine. 

If  the  words  fmoft  commonly)  extend,  to  eleven  yearS|  the'e 
mifchiefs  will  enfue  on  fuch  cooftruQion :  In  cafe  of  tenant 
in  tail  he  takes  a  wife  and  diet,  the  fenoe  lives  above  eleven 
years,  and  hath  this  land  in  her  hands :  So  of  an  infant 
tenant  in  tail.  Dyer  271.  and  Niruan  Motvile*$  cafe.  26 
EEiL.  Haines  verftis  HollanJ,  SiuieU  Rep.  Cox  biftiop  of  £//• 
cafe.  No  leafe  qoeftioned,  although  the  bifhoprick  was  in 
the  hands  of  the  queen  for  twenty  years.  ^ 

Kefyng  chief  juflice  for  the  plaintiff.  He  agreed  that  the 
firft  exception  to  the  verdid  is  good  ;  but  as  to  the  point  in 
law  he  concluded  for  the  plaintiff.  A  bifliop  makes  a  leafe 
for  one  and  twenty  years  of  lands  never  demifed,  and  dies, 
the  king  keeps  it  in  his  hands.  Dyer  261.  As  to  the  twenty 
years  before  this  leafe  made,  feventeen  years  of  it  the  land 
was  in  the  hands  of  a  difleifor.  Statutes  are  to  be  conftrued 
according  to  the  defign  of  the  makers  of  them.  Phwd,  106. 
Fyknerfton  Sierrardf  Magna  Ciarta,  cap.  11.  F»  Br.  661. 
Marlk,  tap.  4.  Literal  interpretations  are  not  neceflary- 
GtbTmi/  de  Jure  Belli  W  Pads.  Page  30.  The  defign  of 
this  (latute  was  for  the  benefit  of  the  leffees  in  one  degree, 
and  for  the  *  bifhop  in  another ;  it  was  to  avoid  long  leafes,  «  p^  |gg^ 
and  in  reverfion,  and  the  ancient  rent  ought  to  he  referved. 
If  this  ftatute  (ball  be  conftrued  for  the  defendant  thefe  in- 
oonveniencies  will  enfue. 

1.  A  leafe  expires,  and  then 'the  bifhop  is  difleifed  for 
tweWe  years,  then  he  recovers.  The  drift  of  the  ftatute 
was  only  to  reftrain  the  demifes  of  ancient  palaces  and  de* 
niefnes,  and  not  other  things. 

2.  It  fliall  be  in  the  power  of  a  biftiop  to  repeal  this 
ftatute. 

In  the  provifo  are  two  claufes  of  qualification,  viz.  Let 
to  farm.  2."  Or  occupied  by  farmers  by  the  fpace  of  twenty 
years  ;  the  words  by  the  fpac^of  twenty  years  extend  only 
to  the  fecond  part  of  the  disjundive,  and  not  to  let  to  farm. 
And  this  bath  been  the  expofition  of  this  ftatute  in  the  cafe 
of  the  biftiops  of  Winchefter  and  London  for  their  houfes 
lately.  And  as  to  the  cafes  of  Mallet  and  Mallet^  and 
Scrogh  cafe,  they  are  not  to  the  pdrpofe ;  and  fo  he  con* 
eluded  for  the  plaintiff.  And  for  that  the  court  was  di« 
vided,  no  judgment  was  given.  But  the  caufe  was  ad- 
journed.    Et  ffc  pendet. 


Term. 
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Barker  vcr/us  DurraaC 

Award.  T^EBT  upon  in  obltgatioa  to  perforti  an  arintfamate, 

I  1  Updo  no  arbitrament  pltaded,  the  (riaintift  tepKta 
ami  fets  fdrlh  the  awards  which  oonCfted  of  ti^o  'paftt 
(amongft  others)  To  which  exception  was  takan  ftit.) 
1.  That  the  defendant  fball  nuke  «  releafe  to  tbr  platnttff 
uoiil  the  time  of  the  Afbkf amenta  and  then  the  boil4  ot  the 
fobniflion  is  dtfchargcd.  Btit  ft  was  not  aliawfxl^  becaafc 
divers  things  are  to  be  done  together^  an4  if  aH  had  btaa 
done  thereieafe  (haU  be  ii«prrj>iidtc€;  and  fo  k  difftfs 
from  the  cafe  where  money  15  ro  be  paid  after  the  relaafeis 
to  be  giTea.  2.  The  award  was  to  part  of  fatisfaftioa» 
which  is  not  good.  Mici.  45  £.  3.  16.  a.  pL  18.  and  frin, 
^653.  B.  R.  Fenrof  verfiiB  TaM. .  Std  mn  oUoeMur^  beciittfe 
it  is  imt.  txtpeif  partfm  teddhut,  whkb  is  oaly  a  dckrip* 
tion  when  he  will  pay  it,  and  not  bj  way  of  dtidiarve  o( 
rent  in  controverfy :  And  jod^taient  was  for  the  plainlinl. 


Word?. 
1  Lev.  150. 
1  Keb.  404. 


♦P.  170. 

I  Venl.  5.  > 
Clift*c  Eotries 
»3. 


Smcdly  verfia  Hes^p. 

TH  E  platntifF  declares,  that  he  is  a  meroer,  and  the 
defendant  faid  to  him  thcTe  words^  viz*  Tiat  art  a 
cheating  knave  and  a  rogue,  Oa  Not  guiUy,  verdift  for 
the  plaintiff. 

Aqd  BigUmd  amoved  b  arreft  of  judgment,  becaufe  there 
wa^  not  any  conununicatioo  by  the  defendant  of  tb$  trade  • 
of  the  plaintiff :  And  therefore  ftay»  iSc* 

*  Taylor  verfus  Brown. 

A  PROHIBITION  was  granted  to  the  ecdefmftical 
court,  Sbcaufe  they  refufed  to  deliver  a  copy  of  "the 
articles ;  and  the  rule  was,  that  a  prohibition  go  until  they 
deliver  fuch  a  copy,  and  the  writ  of  prohibition  was  abfo- 
lute  without  a  qimfque. 

And 
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And  LitJ^  0H>v«d  for  «  coafolutioo ;  but  the  oouc t  wouU 
fiOtgntfU'acppfiiltAtiQn,  but  a  jfi^rr^ittix;  andimher.re^ 
folved  that  the  ftatute  of  2  i/..$*  r/^»'3»  cztends  where.the 
proceeding  in  the  eccleftaftical  court  is  ex  Ciffichf  as  well  as 
betwixt  party  a(id  party;  and  the  report  of  Moor  756.  is 
ill  reported ;  for  Cro,  Jac.  37.  is  conti-ary,  and  that  a  pro- 
hibition lies  for  not  delivering  the  copy  of.  a  U()el  \n  fucb 
cafe. 

Information  againft  Buchtvorth  and  others  for  perjury^  in  Pcijiut. 
ejedment.    The  defendants  juflify ;  upon  Not  guilty,  and  '  Si^^^'i 
now  upon  evidence  to  prove  the  perjury,  one  was  produced  *       ' 
to  prove  what  one,  that  is  fince  dead,  fwore  upon  the  fir(]b 
trial.  .         ' 

And  by  Kelyng  chief  juflice,  It  (Jiall  not  be  allowed,  be- 
canfe  betwixt  other  parties. 

But  Tvjifden  and  Morton  contra.    And  it  was  allowed. 

Ward  verfus  Culppcper.   , 

REPlitVlN.    The  defendant  avows  for  a  rent-thargp.  Inquiry. 
The.  plaintiff  pleads  in-  b^r  hkn,  soncejjti ;  and  upon  |  J^^^^T* 
this  iflue  is  taken  according  to  the  datutc  of  1 7  Car.  2.  c.  7«  \  si/.^geu 
And  cbe  jury  found  the  value  of  the  cattle,  but  not  the«Keb.  409, 
arrears.   .  ««' 53^* 

And  Winningtan  moved  in  arrell  of  judgment  upon  the 
faid  verdid ;  becaufe  perhaps  there  are  only  20/.  arrear, 
and  the  vahie  of  ttve  cattle  are  50/.  A^id  the  court  ruled 
that  judgment  flia44  not  be  entered  upon  this  findings  i)iit 
the  avowant  may  have  judgment  at  common  taw,  if  he 
will,  and  then  ihe  platntifF  is  put  to  a  fecond  deliverance. 

•  Rumfcy  verfuf  Rawfon.  *  P.   171. 

IN  replevin.     The  defendant  avowa  a#  a  camm^a^  ior  Common, 
taking  goods  dana^e-foafaflt  in  Jho  in  quo^  ^c     Tfcc  *  ^^°^*  ''• 
plalmiflF  pleads  io  bar  of  the  iaid  avowry,  that  the  parf<K)  a  iceb.  410, 
of  Dale  is  feifed  of  fucfa  glebe  land,  and  tj^at  he  h;4  cqoi-  493>  S^4* 
moo  in  loco  in  quoy  i^c.  lor  two  hundred  flieep  kvant  and 
coucbant  upon  the  fame  glebe  bod,  and  that  the  plaintiff 
by  thi^  licence  of  the  faid  pafioD  <put  in  his  cattle,  .and  fffue 
is  taken  4ipoxi  the  levant  and  qiMicbaut,  and  found  for  ih& 
plaintiff. 

And  fetjeant  Menard  moved  in  .arreff  cf  judgment  fof 
the  avowant,  becaufe  Uaenoe  cannot  be  given  by«  com- 
■poQcr  to  fttt  in  the  cat^^  of  «  ftrfti^r*  wd  hue  the 

plaintiff 


ketnrn. 
I  Sid.  407. 
t  ICeb.  410^ 
464. 

fb.  81. 

meot  in  B.  R. 
of  iandfi  in 
Lancafhire. 
Sec  after  fo. 
106.  Draper 
and  Bahc*c. 
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pkimiflF  was  only  a  trcfpafler'^upoiithe  par&Mi^  and  fuch 
jicenoe. cannot  be  without  deed,  2  Cro.  574.  M^nk  verfua 
Butkr:  And  ftay  unttl^  iic. 


Eftrepement. 
I  Sid.  369. 
3  Keb.  37tfy 

3««.  4i3» 
5«o. 


Nccdham  verfus  Bennet 

UPON  a  judgment  in  5.  R.  a  Fieri  facias  iffued  (afi 
ter  a  Tefiaium)  to  the  fheriff  of  Chefier^  who  returns 
^tfffi  yf^n  y^r/7  the  goo(is,  but  that  they  remain  in  his  l)and$ 
^r9  defe^u  Emptor* ^  and  upon  that  a  Venditioni  exponas  if- 
fues  to  him,  of  the  which  he  doth  make  no  return,  nor 
gives  fatisfadion  to  the  plaintiff;  and  upon  this  he  moves 
for  an  attachment. 

And  Williams  moved  to  ftay  the  attachment,  becaufe  a 
Fieri  Facias  cannot  iffuc  out  of  this  court  to  the  county 
palatine  of  Chefler^  and  made  a  difference  betwixt  a  judg« 
ment  originally  given  in  this  court,  and  when  a  judgment 
is  removed  hither  by  writ  of  error;  in  the  fecond  cafe  it 
lies,  but  not  in  the  firil.  Mich.  21  H.  7.  33.  ph  32.  Judg- 
ment in  Cailcas  or  Wales  cannot  be  here  reformed,  becaufe 
not  parcel  of  the  realm,  otherwife  of  Lancafier\  Sed  non 
allocatur^  and  an  attachment  was  granted. 


P.  172. 


♦  Danby  verfus  Palmes. 

A  WRIT  of  error  to  reverfe  a  judgment  given  in., 
C.  B.  in  a  writ  of  partition  upon  a  Nihil  dicit^  of 
divers  manors,  and  view  of  frankpledge,  and  free  warren, 
and  other  things  of  gieat  value.  Upon  In  nullo  efi  errahssm 
pleaded,  the  counfel  for  the  plaintiff  in  the  writ  of  error 
affigned  divers  errrors,  fome  in  form,  and  others  in  the 
fubftance  of  the  proceedings. 

And  as  to  the  form  Coleman  (hews,  i .  The  executory 
judgment  is  quod  partitio  faB,  and  not  Jit^  or  fiat^  and  fo. 
not  fenfe.  2.  The  precept  to  the  (heriff  after  the  execu- 
tory judgment  is  quod  per  facr amentum  proborom  hominum  in 
Comitatu,  ifc.  and  doth  not  fay,  de  Comitatu.  3.  Here  is  a 
difcontinuance,  becaufe  there  is  not  any  contimiance  for 
ibe  tenant  per  idem  dies,  when  the  partition  (hall  be  made. 

The  errors  in  fubftance  are :  i.  j^o  mention  is  of  the 
¥iew  of  frankpledge,  and  yet  in  the  writ  is  mention  of  the 
view  of  frankpledge,  not  zi  appurtenant  to  the  manon, 
but  dtftin£k ;  and  here  is  not  any  mention  of  it  in  the  paN 
tition  ;  and  cum  pertinent iis  (hall  not  fupply  it.  2.  The  (he- 
riff returns  wum  medietaiim  e^rwidem,  {viz,  the  premtffea 

before 
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befort)  to  be  delivered  to  Dsniy^  viz.  fuch  nmnors  per  par* 

€€tta  medietatis  fua^  and  other  manors  to  Palmes f  and  then 

agaio»  alteram  nudietaiem  to  Danbj  again,  and  fo  Danby  hath 

two  moietits.     3.  The  Ihenff  delivers  quartam  parte^oi 

fuch  a  thing,  and  doih  not  fay  per  met  as  £*f  bundas  \  and  if 

the  parties  have  a  fourth  part,  then  the  writ  ought  to  t^e 

fo.      4.  The    (heriflF  divides 'the   rents   without  (hewing 

which  (viz.)  copy  or  free,  or  upon  le^fes  for  lives,  years 

or  at  wiU.     5»  The  (heriff  delivers  to  Danby  and  Margaret 

his  wife,  whereas  it  appears  upon  the  writ,  that  Daiiby  was 

only  feifed  in  the  right  of  his  wife,  and  now  by  this  delivery 

he  hath  anintereft  in  his  own  right.     Sed  non  allocatur  per 

Curiam.     6.  By  Offly  upon  the  lecom  of  the  iherifF  he  dothr 

not  conclude  that  thofe  are  all  the  lands  comprehended 

within  the  writ  to  him  direded,  as  it  is  in  Co.  Entr.  412.  a. 

pL  2.  and  by  JVefion.  7.     The  demand  is  of  400  acres  of 

wood,  and  no  mention  of  that  in  the  partition,  hat  only  of 

a  park  una  cum  omnibui  arboribus  eidem  pertinent* ,  which  is 

not  the  wood  here.     8.  Divers  things  are  delivered  in  the 

partition^  which  are  not  demanded  m  mentioned  in  the 

writ,  and  yet  the  writ  of  •  p^irtition  lies  of  them,  viz**  P,  173. 

pafture  tor  fix  beafts,  Shopas^  i^c.    9.  The  (heriff  delivers 

three  acres  of  meadow  lying  in  the  meadow  of  Middlefiddp 

excepting  duobus  rodit,  and  there  is  not  any  difpofal  of  thofe 

two  rods  after  or  before.     10.  The  writ  is  that  the  (heriflF 

ihati  go  to  the  advowfon,  which  cannot  be,  becaufe  it  is 

incorporeal.     Et  adjournatur. 

Criipe  verfus  Mayor  and  Commonalty  of  Berwick. 
Trin.  20  Car.  2. 

ON  covenant  upon  an  indenture  the  plaihtt£f  counts  TritL 
that  the  defendants  at  Tort  dcmifed  to  him  certain  '  }^'  *5J- 
meflfuages  in  Berwick,  for  years ;  and  that  they  covenanted  ^o. ^^*^  * 
that  they  had  power  to  demife  them,  and  that  the  plaintiff  1  Sid.  381, 
ihould  eojoy  them  quietly,  and  afligos  a  breach,  that  fuch  a  ^^^^^  .,, 
one  entered  upon  him  and  ejeded  him  out  of  the  faid  meflfu-  397, 414,  ^ 
ages.   The  defendants  plead  that  the  (Irangers  did  not  enter  ^^^fj^' 
upon  the  poflfeiTion  of  the  plaintiff;  and  upon  this  ifTue  i»  '  ^*^^  ^  * 
joined,  and  afuggeftion  is  made  upon  the  roll,  that  the  king's 
writ  doth  not  run  in  Berwick,  and  therefore  that  the  renin 
Fac.  (hall  be  of  the  next  vill  to  Berwick,  which  is  Belfort ; 
and  upon  this  a  Venire  Fac.  is  direded  to  the  (heriff  of  Nor* 
tkmberland  to  make  to  come  twelve  out  of  Belfort  to  try 
this  iffutf  and  the  jury  found  for  the  plaintiff. 

And 
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And  jK>w  Stcte  for  the  defi^ndant  moTed  in  arrcft  of  jodg- 
ment,  that  t4iis  trial  is  not  good,  becaufe  Berwick  being  oat 
e(  thic  realm,  the  trial  oiigfat  to  be  where  the  adibn  is 
firought,  viz,  at  iTork,  and  not  at  Beifirt.  And  there  is  m 
diflRerence  hetwixt  a  county  palatine,  which  is  part  of  the 
reattn,  as  Lancafietf  Chefier^fA  burfiam^  and  Wdes^  which 
is  not  [<art  of  the  reafm,  and  Berwick  here,  FitzA,  Trial.  4- 
Kelw.  ^02' a.  pi.  19.  Mick.  i8  BVz.  C  5.  Chrifimath  ctXt. 
Appeal,  doth  not  lie  in  fi.  R*  for  the  murder  of  a  man  tn 
Berwick. 

Obje^.  There  will  be  failer  of  jtiftice,  becatiic  the  de- 
fendants are  judges. 

Refp.  The  law  of  England  doth  not  take  oonufance  of  that 
which  is  out  of  its  jurildiSton  ;  and  Benvitfk  is  not  part  of 
England.  7  Go.  CahoifC%  cafe,  23.  b.  And  by  the  fame  reafon 
that  fuch  trial  (hall  be  of  a  thing  in  Berwirk,  k  (hafl  be  in 
ireland,  fc?r.  And  the  pritileges  of  jB^-w/Vit  are  confirmed 
by  Alexander  king  of  Sc^tland^  and  42  Jffffz.  C.  B.  Rot.  630. 
Shepardfon  verfus  CAamhers^  In  debt  upon  an  obligation  con- 
*  P«  174.  ditiohed  *  to  pay  money  in  Bertn/ick,  was  tried  iX'Be^&rt,  but 
thenrheaSion  was  laid  there.  *  ' 

Skafto  for  the  plaintiflF.    Mere  would  be  a  failer  of  juftrce. 
Mid.  19  H.  6.  12.  b.  ph  ^i.  per  AJkue,  A  thmg  done  in 
fFales  Ihartl  at  common  law  be  tried .  in  the  next  county  ad- 
joining, and  there  no  mention  'is  made  of  it,  which  Fx/^l 
in  ^he  abrtdgmcnt  of  ihis  cafe  mentions  tit  Trial^.  a  more 
ilrong  cafe  of  a  thing  in  Ireland  cried  in  .the  county  (jfSahp^ 
which  is  alledged  to  be  the  next  county  to  Ireland.     2  RoB. 
i9^»  pi'  i.  BamweJ  Hitt(\uRitctford,  and  a  ^itef  eiwr 
lies  to- Berwick  or  Callaisy  4  Injl.  ^&2,j9nd  there  is  a  like  fug- 
Cw.  EKx.       g«ftion  for  Tork,  Dyer  279:/*.  pi.  10^    Moor  $Hx.  pi.  796. 
465.  Wtller    8  Cd.  I2<.  a.  Lands  in  fVales  are  pleadable  here.     Fitzi, 
««3frxDayi^   /iV.  jurifumon  34.  and  Scotland,  Br.  551.  and  12  4^4. 
r6.  j^  Normandy. 

Wyndham  Juftice.  It  ought  to  be  tried  in  fV*,  where 
ttie  adion  is  brought  as  <^.  Bowdak^t  cafe  is.  And  ad- 
journed; and  «ftef  refelved  for  the  plaintiff  in  thispbiot. 

This  vacation  di«d  fir  Wadham  ff'yndkam  fcntght,  one  rf 
Ae  jufticesof  iht  King* f  Bench,  and  of  the  county  of  J#- 
merfet,  who  was  a.  good  -and  prudent  man. 


Term. 


•  Term.  Hill  ao  &  ai  Car.  a.  B.  R.*  P.  175* 


Watfon  verfus  Baker.    JErr^r,  B.  R. 

IN  debt  upon  an  obligition.    The  condition  being  that  Conditio^; 
the  defendant  being  parfon  of  A,  fliould  refign  upon  re-  *  Daa^-  Abr. 
.  queft.     The  defendant  pleads  that  he  did  refign  according  \  sjdl  38;. 
to  the  condition^  and  found  againft  him,  and  judgment  for  %  Keb.  44^. 
the  plaintiflF;  and  now  brought  a  writ  of  error  becaufe  a 
iuiv>niacal  condition :  But  judgment  was*affirmedj  becaufe 
the  condition  is  good.  • 

This  term  in  the  place  of  juflice  Wyndham  came  baron 
Rmnsfirdj  who  being  a  baron,  before  that  Morton  was  judge^ 
was  now  made  the  third  juftice  of  this  court,  and  took 
place  of  Morton, 

Salmon  verfus  Smith. 

r1  debt  for  rent.     The  plaintiff  counts  of  a  demlfe  of  Pletdior* 
four  rooms.     The  defendant  pleads,   that  as  to  part  » ^J^*^/^^^ 
JAh  tumj  becaufe  the  plaintiff  demifed  to  him  the  faid  four  \  sid.  40$. 
rooms ;  and  alfo  another  room  into  which  the  plaintiff  en-  &  Keb.  467, 
ttred  before  any  rent  due,  and  is  in  poflfeflion  of  it.    The  ^7<'* 
plaintiff  demurs,  becaufe  the  defendant  doth  not  tmverfe 
the  demife  by  the  plaintiff  fet  forth  in  his  count. 

Sanders  for  the  defendant.  And  he  cited  Mich.  5  E.  4. 
8.//.  19.  where  fuch  a  cafe  is  cited  without  a  traverfe.  But 
judgment  was  given  for  the  plaintiff  by  the  whole  court, 
becaufe  tbe  plea  doth  not  anfwer  to  the  count,  nor  is  it  ad 
idem,  Mich.  32  H.  6. 3.  *.  pi.  i.and  Mich.  35  H.  6.  38.  a. 
pL  47.  and  the  pleading  in  the  cafe  of  Dyer  32.  h.  pi.  7.  ia 
not  controverted ;  and  this  cafe  is  refolved,  i  Leon.  43. 
Kempton  aad  BcUany,  and  fo  are  all  the  precedents. 


M  .  Term. 
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Sir  John  Kelyng,  Chief  Jufticc, 

Raimfprd  and  >  Jvftioes. 
Morton^  \ 


Skinner  vtrjus  Gu0Con>  I^t^^  ^^  others. 


Cafe. 

I  Daar.  Ab. 


IN  as  a£kton  upon -Hit  cule.  The  plaintiff  decUres,  4hat 
the  defenilafits,  with  cxbers,  copfpired  together  to  amft 
«°3  r>  3*  ^^^  plaintiff  in  a  grand  adion  in  iJndoHf  and  rook  out  % 
I  Vent,  u;  plaint  in  the  (heriffs  court  there,  of  300/.  with  an  intend 
^^c  ''j  ..tt  '^hat  the  plaintiff  (hould  not  find  bail;  and  upon  this  tho 

I  Sauna,  its.      •••/«-  n    t  t  n    V  •  •        '• 

ft  Keb.  473,     plaintiff  was  arretted,  and  was  compelled  10  continue  in  pri- 

47^9  497-        fon  twenty  days  and  nights,  ad  dofmam  of  lOoA     Vpon 

sK«b.  118.     jj^^  guilty,  one  only  was  found  guilty, 

A/  ^f/z^'        And  Saiiders  for  the  defendant  moved  in  arrtft  df  jadf- 

ment.     i.  Becaufe  the  plaintiff  doth  not  ibew  that  thefe 

vas  any  end  or  determination  of  ihat  fuit,  which  ought  10 

ht  (hewn.    2.  It  is  mn  adion  of  oonfpkaeyt  wfaich  doth 

not  lie  agatnft  one  only. 

Ffmberton  for  the  plaintiff.  The  oomplahit  is  only  of  an 
arre(|,  and  not  any  other  proceeding  as  joint,  He.  Awi 
as  to  the  id.  It  is  only  an  adion  upon  tfaecsfe.  F.  AT.  B. 
116.  a.  And  before  the  ftatute  de  Con^raitriius  made  33 
£.  I.  page  89.  an  aSion  of  confpiracy  doth  nor  lie  lor  wf 
thing,  befides  for  indiding  for  felony  or  lreafon;tet  1^ 
this  ftatute  it  lies  for  trefpafs,  and  fo  againft  one  only* 
Tritt,  II  H.  7.  25.//.  7.  Ami  this  aftion.is  only  aniiAion 
tjpon  the  cafe  in  the  nature  of  a  confpiracy.  Cn.  £/rc.  701. 
MarJ/j  againft  Vaughm,  And  judgment  was  giweii  by  cbe 
whole  court  for  the  plaintiff. 

Apfirmtice.  The  town  of  NoUiftgiam  impofe  by  order  of  the  fef- 

ft  Ktb.  480.     f  o  .,  3„  apprentice  upon  one  Mr.  Sehwin^  and  he  moved  by 

lem.  4  5.      £igi^  fp|.  g  Certiorari  to  remove  this  order^  with  an  intent 

to 
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^  tDqoaii  it,  becaufe  the  ftatute  of  39  Eliz.  cap.  2.  doth  *  P.  ijy^ 
not  compel  any  to  take  an  apprentice. 

Kefyng  chief  juftice.  The  validity  pf  this  clanfe  is  to 
be  tried  in  an  adion. 

Twifien  juftice.  It  hath  been  an  opinion,  that  a  man 
cannot  be  conftratned  to  take  an  apprentice ;  but  of  late 
lime  it  bath  been  held  otberwife. 

Kefyng  chief  juftice.  It  was  held  in  king  (Carles  the  yPs^ 
That  an  apprentice  might  be  ionpofcd ;  and  fo  it  was  given 
in  charge  by  the  lord  keeper  in  the  ftar-chamber;  and  there 
k  no  inconvenience,  becaufe  the  mafter  may  aiiign  the  ap« 
prentice  over. 

Twifdm  joftice.  If  the  apprentice  may  be  impofed,  it 
will  be  hard  formerchants  in  London^  iic. 

Morton  juftice.  It  was  always  ruled  by  Damport  chief 
baron,  in  hb  circuit,  to  confirm  fuch  orders.  See  this 
cafe  hefire. 

The  Cafe  of  Sackvilc  College.    See  before  in  Chancery, 

TWISDEN  juftice  for  the  plaintiff.     The  queftions  in  scire  fkcUt. 
this  cafe  are  three,     i .  If  thefe  grants  are  repeaiable,  Antea  1 54. 
sad  are  void  ?     2^  If  this  be  an  apt  Scire  facias ,  being  to 
repeal  part  of  a  patent  ?     3.  If  this  writ  may  conclude  to 
ihe  ezheredation  of  the  heirs  ? 

As  to  tie  frjl.  Thefe  letters  patent  to  Edward  earl  of 
Doffitt  and  his  heirs  male,  are  void,  and  ought  to  be  re- 
ported, and  may  be  repealed  though  void.  Hill.  12  H.  7. 
Kehs.  19.  a.  by  Kebk.  And  that  thefe  letters  patent  are 
void,  appears,  t,  Becaufe  they  are  contrary  to  the  intention 
of  the  king.  Hob.  223.  Jrme  Needier"^  cafe.  10  Co.  110. 
b.  Vowels  cafe.  2.  The  king  cannot  deprive  the  patron 
of  thofe  rights  which  are  appendant  to  him,  which  is  jus 
Patrmtagii^  fj  jus  vijitandi^  which  are  in  earl  Robert  and 
ius  heirs. 

As  to  tie  ftcwd.    This  grant  may  be  repealed  in  part.  9  Co.  28.  «. 
Djer  276.  A.  pi  53.  becaufe  it  confifts  of  things  of  feveral  "^"^^ Jll^frl 
nanires;  and  as  a  patent  may  be  good  in  part,  and  naught  ^fi'hecityt/ 
in  part,  lb  it  may  be  repealed  for  part,'  and  ftand  for  ano-  Wells.  1  And. 

As  to  tittUrd.     Here  are  apt  perfons,  becaufe  the  heirs  well,  9c, 

are  concerned,  becaufe  the  queftion  is.  Who  is  the  dota- 

tor  ?  not  the  executors,  but  earl  Robert  and  his  heirs,  and 

the  executors  are  only  inftruments  ^  and  the  conclufion  ad 

M  a  damnum 
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^  P«    178.  *  damnum  of  the  heirs  doth  not  vitiatef  becaufe  the  court 
knows  to  wbofe  damage  the  patent  is. 

Obje^.  If  this  grant  Ihali  be  repealed,  the  iiidowifneDU 
of  the  hofpital  fail. 

Refp.     It  was  fubjeft  to  repeal  originally  in  the  creation. 

Hale  chief  baron  contra.  I  premife  three  things,  i.  Why 
I  canpot  give  an  opinion  to  repeal  thefe  letters  pateni  with- 
out grand  caufe.  2.  How  the  cafe  ftands  here  upon  the 
patent  and  the  will.  3.  The  reafons  why  this  writ  of 
Scire  facias  will  not  lie  in  this  cafe. 

As  to,  the  firjl.  This  is  the  firft  cafe  in  which  daufes 
which  have  a  general  influence  through  the  whole  patent 
may  be  repealed.  *i.  It  is  a  cafe  of  great  moment  in  par- 
ticular,  becaufe  l)y  this  repeal  the  indowment  is  void  ;  as 
the  cafe  of  the  abby  of  fountain  is ;  and  here  no  maSer  nor 
other  officers  may  fubfift.  3.  Becaufe  there  is  no  neceflity 
to  repeal  them,  becaufe  there  are  void  claufes,  and  they 
may  be  tried  at  law;  and  that  is  the  reafon  that  judgnnent 
Vpon  an  ifTue  tried  in  a  Scire  fac.  to  repeal  a  patent  in  B.  R. 
IS  not  there  given,  but  the  record  is  to  be  returned  into  this 
court,  which  is  not  in  another  cafe ;  and  thofe  things  are 
of  long  continuance,  (viz..)  from  6  Jac  for  then  was  the 
will,  and  the  letters  patent  were  7  Car,  i.  and  it  cannot  be 
known  what  tranfadions  have  been  pafled  betwixt  the  king 
and  the  heirs  of  Richard  earl  of  Dorfet  during  the  time. 

As  to  the  fecond  ohfervatioiij  upon  the  patent  and  the  wilL 
I.  No  will  of  Robert  appears  by  other  record  than  by  re- 
cital in  there  letters  patent.  2.  Although  Richard  Ton  and 
heir  of  Robert  was  dead  at  the  time^f  the  letters  patent,  it 
appears  not.  3.  Although  de  faBo  Edward  was  father  of 
Rjchards  it  appears  not.  4.  it  doth  not  appear  that  the 
lands  upon  which  the  hofpital  was  built,  was  the  indow- 
ment of  the  hofpital  \  and  if  no  indowment,  no  hofpital. 
I.  It  cannat  be  underftood  that  Edward  was  heir  to  Rohert^ 
becaufe  here  is  an  averment  contrary  ;  and  he  might  be  heir 
mate  in  vulgar  appellation.  2.  The  dauies  are  not  fubflaii- 
tive  and  independent  claufes,  but  have  an  influence  through 
the  whole  letters  patent ;  and  fo  by  the  repeal  of  them  the 
patent  ihaH  be  vitiated,  viz.  the  naming  and  appointment 
t)f  the  feveral  officers  making  of  rules,  conftitutions  and 
hy-laws  ;  and  ill  this  pam'cular,  this  patent  is  not  like  to 
the  patent  in  the  Prince's  cafe.  3.  If  here  were  nor  dero- 
gatory claufes,  v/z.  tt)  create  a  corporation  according  to  the 
intention  of  the  will,  this  will  create  a  right  to  the  hetr 
•  P.  1 7g»  *  ^^  nominate ;  but  hcne  arc  derogatory  dauies  in  it  featn^ 
. '  dum  voJuntatem,   which  fliall  be  nccordiog  to  the  king's 

plcafure^ 
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fleafiiref  otherwife  the  name  (hall  bef  altered.  4.  The  Ii« 
cence  to  amortize.  5.  Thofe  claufes  are  not  fimply  void, 
but  only  voidable,  becaufe  the  king  takes  notice  of  the  will 
of  earl  Robert.  6.  The  grant  made  to  Ed'wurJ  to  make 
by-laws,  is  to  him,  and  the  heirs  male  of  his  body ;  but 
concerning  eledion  of  members,  this  is  to  Edward^  and 
ibc  heirs  male  of  the  body  of  Robert.     . 

As  to  the  tfdrd.  Such  Scire  facias  lies  not  in  point  cA 
form.  I.'  a'  patent  may  be  repealed  in  part,  but  this  (hali 
be  only  in  claufes  independent.  Fitzi.  Petition  ig.  2.  There 
will  be  an  infinite  inconvenience,  if  by  this  way  part  of 
this  patent  may  be  repealed ;  for  by  this  way  a  good  patent 
znay  be  made  naught,  and  e  contra.  3.  The  king  hath  faid 
how  he  will  have  this  corporation  qualified,  and  he  is  dead, 
and  now  we  will  make  other  patrons  after  his  death*.  4. 
The  king  hath  faid  how  it  (hall  be  governed,  and  not  other- 
wife.  And  here  is  no  neceflity  to  repeal  this,  becaufe  if 
there  be  void  claufes  they  may  be  tried  in  aflixe,  and  there* 
fore  the  writ  is  ill.  2.  It  dotn  not  lie  for  the  matter,  i. 
Becaufe  the  king  takes  notice  of  the  claufes  in  the  will 
which  are  delired  to  be  repealed,  and  therefore  he  is  not , 
deceived  in  this  grant.  In  the  creation  of  the  hofpital  funt 
tres  Azores  fabula,  i.  "EaxX  Robert.  2.  The  king,  whofe 
right  is  to  grant  the  incorporation.  ^  The  executors, 
which  ought  to  indow  this  hofpital.  2.  The  executors  are 
not  at  any  prejudice,  becaufe  they  are  not  compellable  to 
indow  this  corporation,  if  it  be  not  according  to  the  will  of 
carl  Robert.  3.  If  the  executors  have  indowed  the  hofpi- 
tal, being  fo  created,  it  is  a  breach  of  truft. 

Obje^.  The  king  cannot  difpofe  of  the  right  of  another, 
and  here  the  founder  was  earl  Robert. 

Refp.  There  is  no  patronage  till  the  foundation  of 
the  hofpital,  and  the  heir  of  Robert  hath  not  to  do 
with  it  till  the  foundation;  and  the  executors  do  not 
break  the  tnift.  The  lord  keeper  would  advife,  and  fo  it 
was  adjourned. 

8  Maii  1669.  William  Lenthal  was  fworn  in  the  office  of 
marfhal  of  the  King's  bench,  in  the  place  of  fir  John 
Lenthal^  his  grandfather,  who  died  the  laft  vacatiouv 

Stone  an  attorney  of  fi.  R.  having  land  within  the  manor  Privilege 
©f  Harrow  in  the  county  of  Middkfex,  rations  tenura,  *g^'^' ^^  jot. 


*P.  i8o. 

This  privilege 
daoied  Sir 
Walter  Fame 
captain  of  the 
'  guards,  which 
fee  before, 
ft  Kcb.  309, 

1  Sid.  355. 
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bughk  •  to  fctve  as  Retoe  there,  when  elefied ;  and  be  bfe« 
'Ing  now  elefled,  prayed  a  Writ  of  privilege^  that  he  flioald 
hot  be  compelled  to  gather  the  rents  of  the  lord,  and  to 
ferve  in  that  office. 

Kelyng  chief  juftice.  This  writ  lies  here,  and  b  a  ftfDi%« 
er  cflrtc  than  Prwfe*saSt.    Cro.  Car.  389. 

Twifden  juftice.  A  tenUre  may  be  created  to  Tuch  in« 
tent  to  colled  the  rent^  of  th<b  lord ;  and  Cbie's  Entr.  436. 
an  attorney  estempted  to  be  a  foldier;  fo  of  a  clerk  of  the 
bank,  Cro,  Car,  8.  V'enabkh  cafe.  2  RalL  ayx.  Marth  30. 
pL  65.     Et  adjmrnatur. 


fcafe. 

1  Daav.  Abr. 
dii.  p.  17. 
1  Vent  13,  %$. 
a  Keb.  48^, 
494. 

yiJe  before 
13$.     Lna 
veriat  Beard" 
taerej  for  in- 
dicting the 
t>hinttff'of  a 
refcne,  an  ac- 
tion doth  not 
lie. 


Sir  Andrew  Henley  verfus  Dr,  BurftaL 

AN  adion  upon  the  cafe  For  maltcioufly  indiSing  the 
plaintiflF,  being  a  juftice  ^f  the  peace,  for  delivering 
a  vagrant  out  of  cuftody,  without  examination,  contrary 
to  law.  Upon  Not  guilty  pleaded,  a  verdid  found  for  the 
plaintiff;  And  ^i^w^'n  cnoved  for  the  defendant  in  arreft  of 
judgment,  that  fuch  adion  doth  not  lie,  becaufe  it  deters  a 
man  from  profecuting  for  the  king, 

Maynard  fcrjeaht  for  the  plaintiff.  Where  khc  indid- 
ment  is  preferred  malicioufly,  and  fuch  indidment  contains 
matter  of  imputation  and  flander  as  well*  as  crime ;  there 
the  aSion  lies;  but  otherwife  whci'e  the  iiididmeht  con- 
tains crime  without  flander,  as  forcible  entry,  tic.  but  here 
is  flander  as  well  as  crime  ;  and  of  ihat  opinion  was  all  the 
court ;  and  judgment  was  given  for  the  plaintiff. 


Price  verfus  Crofts  and  others,    Mich.  1657.  B.  R» 

^^^  A  ^  adion  upon  the  cafe  in  nature  of  a  conlpiracy,  fer 

X\  indiding  the  plaintiff  of  barretry ;  one  of  the  defen- 
dants is  only  found  guilty. 

And  Baldwin  nioved  in  arreft  of  judgment,  that  one  can- 
not be  guilty  of  a  confpiracy  alone.  But  per  Cur.  it  b«ng 
but  an  adion  on  the  cafe  it  is  well  enough,  and  the  plain- 
tiff had  his  judgment. 


Craft 
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•  Craft  ver/us  Winter.  '     *  ?•  181^ 

THE  plaintiflF  declaresf  that  the  deFendant  in  Lomlon  Miftml. 
fpoke^thefe  wordt  to  the  phiintiflF,  Tim  art  a  Mevijb  "  ^"^-  ^*^* 
ftlbw,  mapkdft  the  pktefrm  Wwihzm^Ckllege  in  Oxford,  t  Veot.  %%. 
The  defendant  juftifieit   that  the  plaintiff  ftole  the  faid  ■  Saod.  146. 
plate  in  Oxfmrd.    The  plaintiff  replies,  that  the  defendant  *  ^^^'  ^^^ 
fpoke  the  words  Je*  injuria  Jua  propria ;  and  the  iffue  iried 
in  LonJm^  and  found  for  the  plaintiff. 

And  Sanders  moved  Cor  the  defendant  in  arreft  of  jadg- 
meet,  becayfe  a  miftria],  becaufe  the  iffue  ought  to  be  in 
the  county  of  Oxford  where  the  juilification  is  laid,  and 
sot  in  Ltndbni  but  adjudged  for  the  plaintiff,  becaufe  it  is 
aided  by  the  new  ftatute  of  16  and  1 7  Car.  2,  cap.  8*  Bol. 
the  defendant  might  have  demurred  upon  it. 


ti^M 


t  p.  i8a;     •  Term.  Trin.  ai  Car.  a.  B.  R^ 

Kelyng^  CWcf  Juftice.  ^ 

Twijden^  "1 

Raimford^  and    Mufticcs. 
Morton^  J 


Lady  Broughton  wr/«i  Vofcy^. 

ytidins*  nPRfeSPASS  for  taking  two  Korfcs,  The  defcndtnt 
X  pleads^  That  the  dean  and  chapter  of  fVefiminfler 
have  a  cbdrt-leet  in  a  particular  jurifdidion^  called  the 
fanduary  in  Wefimnfier^  within  which  the  plaintiff  bath  a 
houfe,  and  that  (he  by  reafon  of  the  tenure  of  that  mef- 
fuage^  ought  to  have  that  part  of  the  ftreet  before  the  door, 
and  for  not  paving  (he. was  prefented  at  the  leet  held  focb  a 
day,  and  affeered  to  5/.  *  and  eftreated^  and  the  defendant  as 
bailiff  jufltifies  the  taking  for  the  faid  5/.  The  plabtiff  re- 
plies^ and  traverfes  the  rathne  ttmtnt,  that  (he  ought  to 
repair,  and  concludesy  Et  hoc  paratus  efl  verijicare^  wide 
petit  judicium^  if  the  plaintiff  ab  a^ione  fua  pradiffa  pr^- 
cludi  debeat  \  and  upon  this  the  defendant  demurs  fpecially, 
hecaufe  (he  doth  not  conclude  vnde  petit  judicium^  (i  damna 
fua  occajione  tranfgrejpomt  pra££P  Jibs  adjudicari,  Wr.  and 
for  this  caufe  the  court  feemed  for  the  defendant ;  but  a 
rule  made  by  confent  to  take  traverfe  and  trial  upon  the  tc« 
nure^  upon  payment  of  cofts  to  the  defendant. 

This  term  were  made  feventeen  new  ferjeants,  (K>iz.) 
,  of  Grayh  Itm,  fir  WilUam  Scroggs,  Tivutky  Turnor,  WilSam 
Ellis f  T'tomas  Hardres,  Nicolas  fVilmote,  and  Thonuu  Flint. 
Of  the  Inker  Temple^  fir  Richard  Hopkins^  CiriJfofAer  Gwd^ 
fellow  and  Samuel  Baldwin.  Of  the  Middle  Temple^  John 
7'urnor,  John  Barton^  Francis  Brampfton^  and  fir  Henrf 
Peckham.  Of  UncoWs  Inn,  Guibon  Goddardf  fir  Jokg 
Howelt  Thomas  Powys,  and  Thomas  Jones ;  all  which  read, 
be(ides  Scrogs  and  Jones,  They  gave  rings  with  this  in- 
fcription,  Rex  Legis  Tutamen. 

In  the  laft  vacation  died  fir  Edward  At  kins. km^ht,  one  of 
the  terons  of  the  exchequer. 
4 


•  Term.  Mich,  ai  Car.  a.  B,  R.      •  ?•  i^h 


Pordage  verfus  Cole. 


DEBT  upon  a  deed  poll  concerning  the  purchafe  or^^cfvcnaac 
land  made  by  the  defendant,  of  the  plaintiff,  dated  J^^' ^'J'^ 
the  i^  of  Miy  1668.  where  the  plaintiff  declares,  that  by  1  Uv.  174.* 
the  laid  deed  it  was  agreed  betwixt  the  plaintiff  «id  defen-  >  ^*/^^' 
danty  that  the  defendant  (hould  pay  to  the  plaintiff  To  much  [  k^  |^ 
monejf  upon  fuch  a  day,  for  the  faid  land,  the  wUch  he  S4»* 
hath  not  dbne,  vnde  aHio  accrevit;  and  upon  this  count  the 
defendant  demurs.    And  JVithsns  for  the  defendant  alledged 
the  caafe  to  be,  becaufe  the  plaintiff  doth  not  aver  that  the 
defendant  enjoyed  the  land ;  and  where  there  is  not  a  mu- 
tual remedy  (the  deed  being  only  poll,  and  not  being  by 
indenture)  there  ought  to  be  fuch  averment.'    i  RolK  5x8. 
fL  3.  Holder  verfus  Ttybr.    In  covenant  to  repair,  where 
the  leffee  for  years  covenants  to  repair,  Pnvifop  that  the 
leflor  find  grand  timber,  there  in  an  adion  of  covenant  the 
plaintiff  ought  to  aver  that  he  offered  grand  timber.     So  5 
G.  Grafs  cafe,  78.  b. 

Jones  for  the  plaintiff.  Here  the  defendant  covenants  to 
^.y  at  a  certain  day,  and  perhaps  the  conveyance  cannot  be 
made  by  that  day ;  and  it  doth  not  appear  that  the  land  was 
not  conveyed  before. 

Keljng  chief  juflice.  It  feems  no  agreement  of  the  other 
part,  for  it  is  not  by  indenture. 

Ttuffden  jufiice.  In  covenant  the  words'  were,  The 
plaintiff  putting  the  houfe  in  repair,  the  defendant  cove* 
nanted-takeep  it  fo  repaired.  Rfcfoived  they  were  mutual 
covenants.  Crp.Jac,  645.  $abir  veifut  Stow,  Stylet  140. 
Brag  verfus  Nightingale, 

Rainsfird'  and  Moreton  juflices.  It  feems  a  covenant  by 
it  felf ;  and  judgment  was  given  for  the  plaintiff ;  but  the 
defendant  brought  a  writ  of  error  in  the  exchequer  chamber 
tipoo^  the  matter  b  law« 


Drake 


fTenik  HiH  21  &  zi  Otr.  i.  B.  R^ 

•P.  i84*  •JDrakc  ver/us  HSL 

WOTdt.         nPHS  defeodam^  faid  of  the  filaintiff  beli^  II  merchant 

I  i^v.  Abr;     X  ,  ^jd  nuintained  himfelf  and  his  family  hj  buying  and 

\*U^\y6i     felling;  Auften  Drake  //  broken  and  gone  for  Virginia;  / 

I  Sid.  414.      have  ill  fortune,  fir  Anften  Drake  is  fouled,  and  I  iave  hft 

a  Kcb  $4^      jf^y  momes*    Auften  Drake  is  a-heggarfy  felbw,  and  not  worti 

a  grtatf  and  nai  Me  to  pay  Us  debts,  and,  rides  abroad  witi 

iis  man  double  armed  for  fear  of  baitjfs.    Upon  Not  guilty, 

verdifi  for  the  plaintiff. 

And  ferjeani  Majnard  moved  for  the  defendant^o  arrctt. 
t.  ^hat  the  taft  words  are  not  adionable;  for  beggarfy  foU 
kw  are  only  m'ords  of  reproach,  and  not  worti  a  groat f  the 
caib  of  Moon  and  i/bxam,  14  Car.  i.  Judgment  was  there 
neverfed  in  the  exchequer  chamber;  and  there  is  m  diffe- 
rence when  the  words  of  themfelves  are  not  aCtionahfet  yet 
if  they  Be  accompanied  with  fpecia)  damage^  they  are  ac- 
tionable,  as  Low  and  HarwooJfz  cafe^  Juc^iment  in  Witifor 
reyeribd  where  he  Ikid,  that  die  defendant  faid,  that  the 
|»latntiff  had  not  title  to  land,  by  reafon  of  which  he  codd 
not  fell,  and  jNTm/and  Ftancis*%  cafe.  And  bankrupt  is  a 
crime  that  implies  deceit^  but  to  be  poor  is  no  crime. 

JReljng  chief  Juftice.  To  fay  that  he  is  not  worth  a  groat, 
h  not  a&ionable,  becaufe  he  may  be  an  honeft  man  not- 
withftandtng ;  but  it  feems  that  the  other  words  feem  aftion* 
able. 

Twifden  juftice.  H.  nuy  pay  his  debts,  and  yet  not 
worth  a  groat  after ;  but  to  fay  that  He  fs  mi  able  to  fe^  hie 
debts  is  adionable ;  and  judgment  was  gtTen  for  tlie  plaintiff. 


f  P.  i85.»  T€rm^  Hill,  ai  &  %%  Car.  a.  B.  It 


poll. 


STINTON,  keeper  of  the  Turn/bTe^taMmL  kk  Bdbmmp 
was  informed  againft  for  uttering  brafs  halfjpence,  and 
he  came  in  and  confefled  the  hGt  laid  in  the  information^aod 
his  6ne  was  pardonedj  and  he  was  bciud  by  it^OfpsiuBft 
mt  to  utter  any  more,  7^P^^ 


Terttu  Pafeb^  ii  Car.  3.  B.  R; 

Trtfpmfs  for  taking  fony  &eep^  Aodcbafiflg  of  tbeiiH  bf 
vesfon  of  wHkrh  chafing  one  of  them  died ;  and  the  defen- 
dam  pleads^  that  the  place  io  which  the  chafing  is  fuppofed 
vas  bis  freehold,  aod  that  be  kmtif  chafed  then),  m  0 
$aiem  nja^grtfji:  The  plaintiff  replies^  and  juftiftes  for 
conuisoiu  The  deii»dant  rejoitis  hj  ioclofiire;  and  the 
plaintiff  demtire.  And  Ixmrm  far  the  defeadant  uiiged  thai 
the  bar  vi  act  good^  becaufe  Ue  doth  aot  aofwer  to  the 
chafing  of  the  iheep^  for  he  ought  to  have  traverled  it, 
Cr9.  Bihi.  384.  Hiil  verfus  frsJemiX,  aod  Tri$u  19  Car.  a« 
Copley  verftD  Fnry. 

ymiri  for  the  phiatiif.  It  \fi  frequent  19  trefpafs  to  an« 
fv^er  to  the  beating  tf  male  traHatiwC^  and  that  he  moBiter 
mamts  imp^iti  qmd  efi  eedem  irmfyreji^* 

T'mijmn  juflice.  The  piaititiff  relies  by  his  repiication 
upon  the  coimhodi,  and  waives  the  ftayii^  of  the  lheep» 
&^.  and  therefore  it  is  good  enough ;  and  with  this  agreed 
the  whole  court  ^  and  judgoaent  was  given  for  the  plaintiff. 

This  term  Timothy  Littleton,  ftrjeant  at  law^  was  made 
one  of  the  baroas  of  the  exchequer. 


Mur.Ii 


•  Term.  Pafch.  ai  Can  2.  B.  R,    •  p,  m. 


SMITHi  /£i/ffXt  Tttrman,  and  others,  commiffionerft  ofomtemp^. 
fewers  in  Miidlejex,  made  an  order  concerning  the  ■  J^*  ^ 
amendment  of  a  breach  at  Blackwalk  and  affeffed  the  tnha-  }  ynt^6^ 
bitants  of  WUie-dafpel  to  contribute,  and  the  inhabitants  %  Kel>.  €zi^ 
procured  a  Certiorari,  and  notwithftanding  that  the  com- 
flDiifiooers  pRTOceedBd;  and  upon  this  an  attachmei;t  was 
granted,  and  they  were  comoutted  to  the  Marjbal/ia  for 
the  £iid  contempt. 

Pi^ere  of  Rayneiam  in  the  county  of  Setit  was  tndided  at  ^^^^ 
Ibe  feCSons  at  Maidftone,  for  not  contributing  to  the  repair  i  Vent.  69: 
if  bi^mays)  ooMm  ^9  tb«  Ma  ^  (be  iUl^te  ot^ffi  ^J^^^-  ^'7« 


Term.  Pafth.  2%  Car.  i.  B.R. 

PIUL  ^  Mar.  cap.  8.  and  removed  this  by  Certiorari  %  tod 
when  the  record  of  the  indidment  was  removed  into  thb* 
court,  he  came  before  juftice  Morton^  and  fubmitted  himielf 
to  a  fine,  who  fined  htm  upon  two  hididments  to  20/.  laft 
MicSaelmas  term;  and  now  the  inhabitants  foggeft  by  mo- 
tion and  affidavit,  that  Frere  hath  eight  plow-lands,  aiid 
confequently  that  he  ought  to  have  found  eight  carts  for  fir 
days,  and  that  the  judge  was  furprifed ;  and  although  that 
his  land  was  pafture,  yet  the  court  fet  afide  the  fine,  and 
ordered,  that  he  proceed  to  trial  upon  thefe  indidments,  if 
he  do  not  agree  with  the  parifii  before  next  a^zes,  (or  by 
his  own  confeifion  he  hath  1 700  acres  of  arable  and  pafture. 

This  term  died  fir  Jeoffiy  PalmeTf  knight  and  barooet» 
attorney  general,  and  fir  Haieage  Finch  folicttor  general 
fucceeded  in  his  place,  and  fir  Edward  Turmr  waa  made 
(blicitor  general. 

P.  187,  •  Copping  ver/iis  Hurricr. 

« 

Intr.  Hill  20  &  21  Car.  2.  Rot.  126 u  ' 


Award. 

1  Dtnv.  Ab. 

540.  p.  a. 
I  Lev.  ft8$. 
I  Sid.  418. 
ftSaund.  12^ 
t  Mod.  I  $. 
a  Kcb.  $fft. 
01 9. 

PfAoiDtm- 
«mr  Tcxfat 
,MafcmL 


Ctfe. 

I  Ler.  a8tf. 
I  Sid.  457. 
1  Keb.  620, 
^7- 


DEBT  upon  an  arbitrement,  the  fubmiflion  was  to  two, 
Ita  'quo3\jbsij  make  their  award  before  the  laft  day  of 
Michaelmas  term,'  and  if  they  cannot  agree,  then  to  A.  who 
then  ftiall  be  umpire  to  make  the  award  within  the  fiiid 
time ;  and  the  plaintiff  declares,  that  the  arbitrators  did 
not  make  any  award,  but  the  dmpire*  made  his  umping^ 
and  (hews  it ;  and  the  defendant  demurs  upon  this  oouot, 
becaufe  the  umpirage  was  void,  becaufe  the  arbitrators  bad 
all  Michaelmas  term,  and  the  umpire  cannot  intermeddle 
during  that  time,  and  for  that  it  was  adjudged  for  the  de- 
fendant ;  and  in  this  cafe  was  cited  Roll  261.  i  Fart^  Lum^ 
ley  and  Hatton^s  cafe  and  Barber  and  Gileses  cafe,  and  Dyer 
347.  and  Barnard  smd  King's  cafis.  Fide  Godiok  241.  fL 
334*  -F/Wverfus  Varier^  contra* 

Horiclcy  verfus  Potton. 

IN  an  adion  upon  the  cafe;  the  plaintiff  declares,  that 
he  did  lend  his  gelding  to  the  defendant  to  ride  from  Swaff- 
ham  in  Norfolk  to  Feterborough  in  the  county  of  Northmnp- 
ton,  and  the  defendant  abufed  the  fiiid  horfe  in  itinere. 
Upon  Not  guilty  pleaded,  verdid  was  for  the  plaintiff. 
/Vnd  Holt  Junior  moved  in  arreft  of  judgment,  becaufe 
Ibere  is  not  any  vifne  where  the  abufe  of  the  geUing  vms, 

but 
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but  only  in  itinere,  Cro,  Jar.  266.  tnd  Cro^  Car.  20*  ff^/Ufe 
Terfus  /{{/Sbn;  and  judgment  flayed  till  the  other  party  moved. 

Chefter  and  Willaiu    EjeSmeni. 
/  . 

A  DEVISE  to  eleven  %nd  their  heirs ;  the  defendant  be-  ReletliL 
ing  one  of  theeleven,  by  indenture  for  100/.  granted,  '  ^l-  7* 
bargained,  fold  and  confirmed  to  another  of  the  eleven ;  and  t  Sid.  4$a!' 
if  any  eftate  pafled  was  the  queftion,  (viz.)  where  one  joint-  ^  Kc^  ^>* 
tenant  grants  to  another,  if  this  amounts  to  a  releafe;  and  ad- 
judged that  it  doth.  R$tt  8 10.  i  Fart.  Cro.  Jac.  314. 


^  Tcrm^  Trin;  aa  Can  a.  B.  R:     *  P-  *"• 


DIGHTON,  town-ckrk  of  Stratford  upon  Avcn,  was  MtwltiiiM. 
turned  out  of  his  place  by  the  corporation,  and  he  t  Lev.  191. 
prayed  a  writ  of  Mandamus  to  reftore  him ;  and  it  was  J  J"^  ^^» 
granted ;  and  upon  this  the  corporation  returns,  That  the  1  Std.  4(1. 
king  by  his  letters  patent  grants,  that  they  (hall  have  a*^«^'^4«>. 
town-clerk  which  (hall  continue  durante  btneplacito  of  the   ^  * 
mayor  and  aUermen,  and  that  the  faid  Dightm  was  made    7**^'*^^y^^ 
town-clerk,  and  they  turned  him  out ;  and  upon  this  return  /^^a*-/.^V 
the  queftion  was.  If  the  corporation  bath  an  arbitrary  pow*      ^/^  -4^. 
cr  to  turn  out  the  faid  town-clerk,  or  ought  to  fliew  rea^ 
fonabte  caufc. 

^WBS  for  Dighm.  Many  corporations  bave  fuch  officers^ 
and  it  is  of  confequence.  Cro.  foe.  540.  Warren^s  cafe.  An 
alderman  cannot  be  fo  turned  out ;  and  as  to  Blackgravi% 
cafe  this  was  not  argued ;  and  here  they  did  not  give  notice :. 
bat  by.  all  the  court,  the  continuation  of  him  in  his  ofEce  is 
in  the  will  and  pleafure  of  the  corporation  }  and  upon  this 
reftirution  was  denied ;  but  the  court  advifed  to  repeal  the 
patent  becaufe  inconvenient. 

This  term  Hugh  Wjndham  fer}eaDt  at  law  was  made  ba- 
ron of  the  exchequer.* 

Term. 


f  p.  189.     •  Term.  Hkh.  %%  Can  ^.  p.  R* 

Tlic  Jnfljccs  being 
Ktfyngp  Clncf  Juftict. 


P.  19O1 


Morion, 


}' 


But  K^jng  ^was  iSdc  the  wfade  term. 


II,,  I  iiii^i  III  I  1 
Michel  4tfi;/S(;  Bifhjr* 

THE  defendant  Tued  the  ptatntiflF  in  the  eoart  of  f^ 
fferfbam  upon  an  Jfumfifii  for  wwcs ;  ihe  ^fffividafit 
Aere,  and  the  plaintiff  here,  Uojdts  a  pleat  ^hit  tbe^zco- 
trad  upon  which  the  aAion  it  hroHgbr,  waa  jnade  jnpt  ^f 
the  jurirdidjon,  and  demanda  judgment  if  tbt  cpun  will 
take  conufance,  Effr.  the  court  there  refuied  to  allow  rtk* 
And  Jams  moved  for  a  prohtbitioni  .produdng  an  AflSdavit 
of  the  faid  tender  of  the  plea  and  xefafal  ;  and  ibe 
granted  the  faid  probibitioa. 


Rinch  verjks 


THE  cafe  vas  fuch/  /2/ffr^brought  two  afiiom  on  the 
cafe  againft  a  widow  in  the  Pipowder-Coun  in  G/ov- 
€ijier  about  two  years  ago ;  and  about  Janw/ry  laft  brought 
two  other  adiom  of  the  fame  nator.e  againft ^he  fame  part/. 
Upon  the  two  firfi^  judgments  were  given  long  fince,  and 
upon  the  two  laft  the  defendant  had  demurred^  and  judg- 
ment given  againft  her,  and  writs  of  inquiry  were  executed, 
hut  no  final  judgment  given.  The  .defendant  brings  two 
writs  of  error^  which  were  allowed  by  the  ipayor  and  to.wn* 
clerk,  and  the  two  firft  judgments  removed ;  whereas  in 
truth  *  the  defendant  intended  to  have  the  two  other  caofea 
reinoyed,  and  not  the  two  firft^  for  that  they  were  long 

before 
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belbre  fiitisfied  i  but  notwitbtUqding  the  fald  Writs  oF  efTor» 
after  the  return  thereof  was  out,  the  plaintiff  entered  judg* 
meat  upon  the  two  iaft  adionsj  and  took  out  execution  up* 
on  the  fame;  and  the  defendant  moved  by  Saunders  for  the 
attachmtnt.  But  refolved  per  Cwr.  there  it  no  contenopt, 
bacaofe  whea^there  were  two  judgmcfltf  formerly  entered, 
the  town-derk  SHght  certify  them  to  fatisfy  the  writs  of 
error ;  and  he  could  not  certify  the  other  two,  becaufe  no 
judgment  was  given  upon  them,  and  the  writ  of  error  com* 
mands  to  certify  fi  Judickm  rrddiium  fit^  and  the  defendant 
might  have  helped  this  by  moving  the  court  below  after 
coflb  taxed  to  have  judgment  entered  in  the  two  Iaft  ac- 
tions as  weR  as  the  plamtiff,  for  judgment  ought  to  have 
been  given  at  the  requeft  of  either  party ;  and  fo  the  cop- 
tempt  was  difcbaiged. 

Laflels  ver/us  Chatttrtop. 

DEBT  for  1600A  upon  an  indentmv.    The  platntiffcooditioo. 
declares^  That  by  indcpture  the  defendant  did  cove- 1  Dtiv.  Ab. 
mnt  with  the  pbintifiF  to  conifcy  certain  lands  in  Bpwmtrt  \\^^^h 
dcmifed  to  Beififon,  to  the  plaintiff,  by  fuch  cOnvey»ice  p  1  Moil.  6j. 
the  plaintiff's  counfel  fbould  advife ;  and  that  the  plaintiff^ *«  J^^-  ^^^ 
by  the  advice  of  his  counfel,  did  tender  to  the  defendant  ^  ^odl.^^cM7^* 
coov^ance  by  {eale  and  releafe,  and  (ets  forth  both  in  Ate 
%erb§^  which  releafe  contained  feveral  covenants,  aoiong^ 
which  one  was  againft  a  ftranger ;  and  aifo  here  was  com- 
prehended a  warranty  againft  the  defendant  and  his  heirs^ 
aad  thai  the  pl^iff  tendered  the  faid  conveyance,  and  the 
defendant  refuied  to  feal  the  fame.    The  defendant  pleads, 
that  he  did  not  tender  the  faid  conveyance ;  and  iffne  wc^ 
^taken  thereupon ;  and  verdid  pro  /pser^. 

And  fyvinz  for  the  defendant  moved  in  arreft  of  jv4g^ 
meat,  becaufe  the  conveyanoe  tendered  is  not  fuch  as  is  war- 
ranted by  the  faid  articles,  becaufe  it  comprehends  covenants^ 
which  it  oqght  not  to  have  done,  and  that  the  articles  had 
been  to  make  fuch  reafonahle  affurance  as  counfel  (bpuM  ?dr 
vife,  apd  perhaps  reafonahle  covenants  might  have  been  in* 
fenced,  but  not  any  covenant  againft  a  (Iranger,  nor  warranty. 
^  Cro.  571.  Cok/  verfus  Ktmler.  i  Roll  4x4-  pjr  13-  p^r 
Coke  a.  The  agreemoit  is  to  convey  all  the  lands  in  Bo^nvr 
dcmifed  to  Bolnhn ;  and  the  conveyance  is  not  only  of  thenn, 
*  bot  of  all  other  his  lands  whatfoever ;  and  for  his  lad  ex-  a  p^  j q  j, 
^ioo,  ff^ejlon  Cor  the  plaintiff  acknowledged  that  it  can- 
Aot  be  good^  and  thereupon  judgmem  was  fiajfed.    But  by 

Twifien 
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TfvifJm  juftice.  The  Uw  is  altered  fince  Cok  and  finiif^t 
cafe,  as  to  covenants  in  a  convejance,  if  the^  be  reafona- 
ble,  but  not  that  he  is  feifcd  of  an  abfolute  eftate  in  fee- 
iimptej  or  the  like. 

Nota.  By  Twifden  juftice.  It  was  refolved  in  one  Lm^t 
cafe,  that  upon  an  information  upon  the  ftatute  of  ttfurjt 
he  who  borrows  the  money  may  be  a  wttnefs  after  be  hath 
paid  the  money,  but  not  before. 

Ellis  verfus  Winnc. 

rfetlAitiHk      /T^HE.  defendant  fued  the  plaintiflF  in  the  court  of  the 

X     Marcha  of  Wales  at  Ludlow^  for  a  legacy  of  50/. 

and  a  brafs  pot ;  and  the  plaintiff  prayed  a  prohibition,  by 

tf^ilHams,  iS  iabuit,  becaufe  this  court  by  their  inftrudioos 

have  not  power  to  bold  plea'of  a  legacy. 

Dominus  Rex  verfus  Wild 

ApfKBtice;        A  N  information  upbn  the  ftatute  of  14  Car,  2.  cap.  5. 

ft  uLttk  '^^  ftgainft  the  defendant,  being  a  worded  weaver  in  Nw* 
filkf  for  retaining  above  two  apprentices,  contrary  to  the 
form  of  that  ftatute.  Upon  Non  culp.  pleaded,  Verdift 
was  found  againft  the  defendant. 

And  Jmes  moved  in  arreft  of  judgment,  becaufe  the  fia- 
tute  is  mtfrecited,  becaufe  it  is  faid,  at  a  feflion  of  parlia^ 
ment  holden  at  JVeftminfier  by  prorogation,  18  Febr.  14 
Car,  2.  following  the  pnnted  book  of  Mr.  Manby.  Where- 
as the  parliament  roll  is,  and  fo  is  the  print  fet  out  by  the 
company  of  ftationers,  at  the  parliament  begun  at  Weftmn^ 
fler  the  8/^  of  May  13  Car,  2.  and  there  continued  till  ipi^ 
of  May  14  C^.  2.  and  thence  prorogued  to  the  18M  of 
'  Felruary  ^tii  next  following ;  and  this  mifrecital  vitiates 
the  count,  for  there  was  no  fiich  feflion  of  parliament  as 
is  alledged ;  and  fo  was  Partridge^  cafe,  J^bwd.  84.  a.  Al- 
though it. be  a  private  ad,  for  the  judges  are  to  take  notice 
|udicial|y  of  all  parliaments  and  their  feflions. 

#  P,  IQ2.  *  Twifden  juftice.  There  is  a  difference  when  the  in- 
formation  or  adion  is  grounded  upon  an  ad  of  pardasnent, 
and  f he  conclufioo  ir,  eontra  fortnam  Sfatuti  pradiffi,  there 
the  information  is  not  good,  if  the  ftatute  be  mifrecited  ; 
but  if  the  conclufion  be  contra  formam  Statuti  in  hujvfim^ 
cefu  editi  £^  prwifi^  there  it  may  be  good^  notwithftandW 
the  mifrecMf  becaufe  the  coi^rt  crm  take  notice  of  a  good 

aa 
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Ti^'tt  jp^rliaroeiit  to  punifli  the  oflFence  roeotioned.    B6f 
judgment  ftayed  until,  C^c. 

Bolus  verfus  Hinftorke; 

'T'RESPASS  for  breaking  his  clofc,  and  taking  and  im-  ExtingiiiA- 
•*-    pounding  the  plaihtiflF's  oxen.     The  defendant  pleads,  ^^^^  ^j^^ 
That  fir  HeHry  Verntm  was  feifed  in  fee  of  the  clofc  called  419.  p. ,»/ 
\htl0ow  Leafnv  in  Peph^ji)^  being  the  place  where  the  taking  '  Vent  97. 
IS  fuppofed,  and  he  being  fo  ftifed  dcmired  the.fami?  fucha  y^,^***'**** 
day  to  the  defendant  for  ninety-nine  years^  determinable 
tipon  three  lives,  by  virtue  whereof  he  entered^  and  was 
thereof  pofl^flfed,  and  juftifies  taking  the  beads  damage- 
feafant  and  impounding  them.     The  plamtiflF  replied,  and 
confefles  the  feifip  of  fir  Henry  Vermhy  and  the  leafe  to  the 
defendant;  but  he  farther  fays.  That  flr  Henry  Vernon  was 
aifo  feifed  of  another  clofe  called  Bo^wni,  adjoining  to  Low^ 
kifvuj  clofe,  and  that  there  is  and  hath  been  lime  out  of 
mind  a  cufton)  in  Peplo'dj^  that  the  occuf^iers  of  tow-leajiio 
clofe  ought  to  repair  the  fences  between  the  fiid  clbPes ;  and 
that  the  faid  fences  were  out  of  repair,  and  that  the  cattle 
went   into  the  defendant's  clofe  pro  defe^u  fepiuni.     Th«i 
defendant  t/ikes  tflue  upon  the  cullom,  and  a  verdi^  foC 
the  plaintiff.     And  TtTJeztiV  Baldwin  moved  fof  the  defen- 
dant in  arreft  of  judgnient;     i.  That  th^  replication  was 
iiot  good,  becaufe  the  cufioni,  if  good,  is  extingulflied  by 
the  unity  of  pofteifion  in  Vernon,     2.  Admitting  it  not  ex-« 
tinguiihed,  yet  that  cuiftom  laid  in  occupiers  is  not  good  ; 
but  it  ought  to  be  Uid  in  thend  Urho  have  the  inheritance. 
I  Ore.  302,  418.     Baker  iftvtiis  Breremari. 

Twifden  juftice  interrupted,  and  faid,  that  point  had  been 
adjudged  both  ways.  As  to  the  unity  of  pOfleflion,  it  doth 
txtinguiih  the  prefcription.     Dyer  295.  b,  pi.  19. 

And  by  Twlfden  add  Motton  juftices.  The  prefcription  ii 
gone  by  the  unity.     But  it  was  adjourned^  and  ftayed,  tJn 


»  ♦  Bland  verftis  Levin  *  I*. 

THE  plaintiff  takes  dut  a  Latitat  again  A  the  defendant  oAte, 
with  an  ac  etiam  billet  for  60/.  direfied  to  the  (heriff  of 
Xlambridgejhiref  who  fends  it  to  the  bailiff  of  the  francKiA 
of  Efyi  who  arrefls  the  defendant,  arid  takes  fiireties  upon 
a^boqd  of  40/.  and  theii  returns  Cepi  Corpus^  but  never 
brings  in  the  body,  but  combining  with  the  defendant  lets 
trim  go  at  liberty^  and  the  bailiff  hiihfelf  lives  out  of  the 

N  "  franchifii 
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fVlrichlfe  and  employs  a  deputy.  Several  DiJ}ringas^%  \(Sd%6i 
but  the  bailiff  is  worth  nothings  andfo  the  plaintiff  is  like 
to  lofe  his  writ ;  efpeclally  the  Ibcrlff  having  already  re« 
turned  iflues  upon  the  bailiff,  he  cannot  return  Nichil\  and 
thereupon  Levint  moved  for  an  attachment >againft  the  bai- 
liff; and  it  was  granted,  nift. 

Dominus  Rex  verfus  Ladfingham. 

Verdiii.  A  N  information  tvas  exhibited  againft  Mr,  Lddjtnghant 

^?*"r  T\'  '^  ®^  Devofjjbire,  lord  of  a  manor  there,  for  opprefling 

i  Lev.  199.  '   his  tenants^  and  for  Teveral  mifdemeanors ;  and  upon  Not 

I  Vent  97,      guilty  pleadedi  be  was  found  guilty;  and  Sirwi  moved  W 

i%od.  71,      ftt  afidc  the  verdiS,  becaufe  Unduly  given.     The  informa- 

268.        *      tion  being  bid  in  Devotifiit^,  and  the  trial  there,  and  .yet 

aKeb.  687^     the  jury  gave  a  privy  verdiS  in  the  county  of  the  city  of 

l»2Se»aoj.      £xcejler,  which  was  illegaK     I.  To  give  a  privy  verdift 

in  a  criminal  caufe,  contrary  to  Coke  upon  Lifi.  227.  *.• 

2i  To  give  tbe  verdi3  out  of  the  county.     But  to  both 

ihefe  the  court  anfwered  thtjs.    To  thi  fyfi,   'Trs  intended! 

that  no  privy  verdi&  can  be  given  in  cricnioal  cafes  wKkff 

concern  life,  as  felony,  becaufe  the  jury  are  commanded  to 

look  upon  the  pfifofier  when  they  give  their  verdi£^,  and  fc^ 

the  prlfoner  is  to  be  there  prefent  at  the  fame  time;  but  in 

triitiinal  cafes,  where  the  defendant  is  not  to  be  perfoiuiUy 

prefent  at  the  time  of  the  verdiS,  a  privy  vi^rdid  may  be 

given.     And  as  to  the  fecond,    Cuftom  hath  always  beeo  to 

give  the  vcrdifl  in  that  place  ;  and  the  court  did  not  think 

the  iirft  poiqt  fit  to  be  moved,  becaufe  contrary  to  the  re-* 

Cord,  but  bbwever  they  refuived  as  before.     Vide  pojl. 

*  i^.  1944  *  Goodyear  verfus  Banks. 

Care.  A    SPECIAL  adion  upon  the  cafe,  wherem  the  pfaln^ 

iDanvAb.     Xjl  tiff  declares,  That  one   Pro^or  brought  an  a&iorr 

*^Kcb.|g8       ^S^'nft  the  plaintiff,  in  which  the  defendant  was  attorney 

jif.  '      *     foi"  the  faid  Pro^or,  and  that  there  was  a  trial  in  the  fan:ie 

againfl  ihenow  plaint'rff;  and  that  after  the  trla>^  and  before 

the  rules  were  out  accofding  to  the  cuftora  of  tbe  courts 

t.he  Jff^ndaiudid  enter  judgment  againft.fhe  now  plainlifff 

by  reafcn  whereof  he  was  prevented  from  moving  io  air-cll 

,  of  judgment.     Upon  this  declaration  the  defendant  demur« 

red,  but. did  not  appear  to  maintain  his  demurrer^    Butjuf* 

tlce  "fvjifdtn  thinking  it  hard  ihat  an  attorney  (bould  he  fued 

after  the  faid  judgment  was  fet  afide^  and  coufequently  the 

plaintiff 


f'efln.  Midi.  22  Car.  z.S.  R. 

plaintiff  not  damnified,  rerpited  the  giving  judgment  for 
ft  white. 

The  Dcah  rtd  Chhpfcr  of  Windfor  verfus  GoVth 


D 


|EBT  for  ftrit  due  for  dt  yeirs,  upon  t  leafc  for  ycirs  icat. 
to  the  (fef^^ndanty  of  tithes ;  the  defendant  as  to  the  '  ^^^*  ^^^' 
two  y^n  pleftdi  Nildeieti  And  ts  to  the  other  four  years  i  &!uid?5i6, 
b^  pleAb,  thlit  bef^e  any  of  the  faid  rent  incurred,  he  af  i6%. 
fii;n«d  over  tht  Md  teaft  and  tithes  to  one  Vaugkm,  of  !»^*^\5'^i. 
which  the  plaintiff  had  notice,  and  did  receive  rent  from.      '     '♦  77  • 
him;  judgment  y?  aSlio:  And  upon  tlys  the  plaintiff  de- 
murred generally. 

Jones  for  the  plaintiff.    The  points  are,  i.  When  the 
D<an  and  Chapter  make  a  leafe  of  titliesVenderinff  rent,  whe- 
ther the  money  referved  be  a  fum  in  grofs,  or  a  rent.     1. 
Admitting  it  to  be  a  rent,  yet  the  cafe  being  concerning  a  Tfhrockrtiortaa 
politick  bod^t  whether  the  acceptance  (hall  bind,  as  in  cafe  ^^ptJ^^cL. 
of  a  private  perjbn.     i.  This  is  a  fum  in  grofs,  and  doth  A  leafe  for  llf^ 
not  pafs  by  the  grant  of  the  rent,  neither  is  the  aflignec  ^^y*]J?J[yJJJi 
Vuble  thereto.     5  Co.  3.  a.  JueFs  cafe,  2  Roll  446  and  45 1 .  oat  deed,  (hali 
That  rent  iffues  not  out  of  tithes.  Co.  Lit.  47.  a.  The  rent  be  intended 
(hall  not  pafs  with  the  grant  of  the  rcverfion.     2.  Admitting  ^^.^^if '* 
that  it  be  a  rent,  yet  this  acceptance  alledged  in  the  p.^a  md  Web  «#f/: 
Ihall  libt  bind  the  corporation,  bccaufo  they  can  do  nothing  ^JJ^^»  ^"^'T 
bat  by  attorney  or  bailiff  made  by  their  common  feal,  and  nntof  Attor- 
caniot  by  themfeJves  take  notice  of  this  affignment.  ney,  2  Cr.  41 1. 

"Si^ymders  for  the  defendant.  If  it  (hould  be  a  fum  in  *  P»  i^|, 
'^rSh^Xhtn  the  plaintiff  had  no  caufe  of  afiion,  for  all  the  * 
(f^%  ^re  noi  yet  incurred ;  and  2  Cr.  1 11 .  Talentsne  verfus 
Detii^Jit  is  a  good  leafe,  being  for  years :  And  it  would 
be  mt1bhi^4/^us  if  it  were  not  a  good  leafe,  for  if  it  were 
only.ii  pf  rf^I  contraSt  it  would  only  go  to  the  executors 
of  the  dean  pr  bifhop,  and  not  to  the  fucceffor,  which 
would  be  6ohtf ary  to  iM  intent  of  (he  parties ;  and  it  is  a 
rent  payable'for  the  tithes,  thou  1*1  not  iffuing  out  of  the 
tithes.  As  tii%€  fetorii  poirii.  It  thall  be  prefdmcd  tBat  the 
plaintiff  accepted  the  rent  from  Vaughan  legally. 

TtoifJin  juftrce.  As  to  the  fecond  point  'tis  refolded  in 
Magdat^  Oflkge'ictitt,  ii  Go.  79. «.  that  fetch  aeceptance 
iifoid.    Adjiufmttur. 


K  a  Mortlock 
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Mortiock  vcrfus  Charleton.    Emr  in  Notdn^iam. 

Amerciament  TXEBT  vpoii  a  bond ;  the  defendant  pleads  Nm  eft  fie- 
I  Danv.  Abr.  U  ^^  ^^j  aftef Waiirdd  nUffa  'Otrificatione  '€Ognofcit  oBl- 
V^uv^*i$i.  M^^t  and  judgment  for  the  plaintiff,  and  the  defendnit  in 
I  Mod.  73.  mifericordia ;  and  this  afligned  for  error,  becauie  the  jt]<^- 
l^f^'  ^^'*  "*«Bt  ought  to  have  been,  that  ttic  defendant  capiatur^  8 
«  Rdl.  Rep.  Co.  60.  a.  Breecher's  cafe ;  but  becaufe  2  Cr$.  64.  DevU 
45.  Gererd  ycrfus  CUrk^  is,  that  it  (hall  be  in  mfericerdia^  and  fo  the 
^poft*P^w-  hooks  vary,    Adjwrmtur.     • 

el  virf.  Row. 

Yard  verfiis  Ford. 

>Tttfaoce.  TN  an  adion  upon  the  cafe.    The  plaintiff  e^iinfs  Chat  he 

•  ^^id^flji  A  is  poffeffcd  of  the  manor  and  borough  of  Newttn  AUdt 
?  Ven".  9S.  *  in  the  county  of  Devon,  and  hath  and  ought  to  hate  a 
1  Mod.  69.  market  every  Tuefday  in  ihe  faid  town  ;  and  that  the  dcfco- 
«  Keb,  68p,  ^^^  ^^  Aflhurton  in  the  fame  county,  within  feven  miles  of 

the  faid  Neivton  Abbots  ereded  a  new  market,  and  keeps 
the  fame  every  JVednefday^  to  the  plaintiff's  prejudice.  Upon 
Non  culp.  pleaded,  verdid  was  found  for  the  plaintiff.  And 
Jones  for  the  defendant  moved  in  arrcft  of  jw^ment,  that 
this  adion  will  not  lie,  becaufe  it  appears  that  the  erefiing 
6f  this  nev$>  market  eannot  be  to  the  plaintiff's  damage,  it 
hot  being  kept  on  the  fame  day  that  the  plaintiff's  market 
'  .    is  kept.     2  Rol,  146.  pL  2. 

*  P.    196.      *  Twffden  juftice.   There  fcem's  no  differeifce  when  the 

new  market  is  kept;  whether  on  the  fame  or  any  other  day, 
fo  as  it  be  to  the  plaintiff's  {(r^jndice,  which  is  here  found : 
But  lei  it  ftay  for  a  while  to  confider;  Ei  adjounuOur.  Bvl 
afterwards  it  was  adjudged  for  the  pTaintiffj 

.  Domiflus  RcX  verfus  More. 
•  ■'  • 

f^cc.  TV/r^'^^  together  with  Turner  and  SmitA  *nter  into  a 

ft  KeU  tfSpr  J.VX  recognizance  to  the  king,  upon  condition  for  the 
good  behaviour  of  More ;  then  More  is  indided^  for  that . 
be  being  fo  bound,  did  aflault  J.  f :  and  fo  he  hath  forfeit- 
ed his  recognizance ;  and  Pf^illiams  moved  to  quafh  this  in- 
didment,  becaufe  More  ought  to  havr  been  profecuted  by 
Scire  facias  and  not  by  indifimeht ;  and  for,  this  reafon  tbe 
indidment  was  quaih^.  ' 

Jones 
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Jones  verfus  Powcl.    Error  in  C.  B.  for  Words. 

THE  plaintiff  decUres,  that  he  is  an  attorney  of  C.  B.  ^ordt. 
and  that  the  defendant  wid  he  had  difcourfe  of  the  J,^^^',^**' 
pUimiffy  and  of  his  profeflion ;  and  that  the  defendant  Taid  1  Uv.'i97- 
to  the  plaintiff  in  midiiu  quampkrimorum,  Tiou  canft  vot  read  >  J^^^- ''? 
a  dedarathn^  by  reafon  of  |he  fpeaking  of  which  words,  \  ^^y^[  ^J^^ 
A.  B.  and  C  the  plaintiff's  former  clients  deferted  him,  ad 
damnum.    Upoii  Not  guilty,  a  verdid  for  the  plaintiff,  and 
a  judgment ;  and  the  (aid  judgment  was  affirmued, 

.  Dormnus  Rex  verfus  Allen, 

AN  information  upon  12  Car.  2.  cap- 13.  for  taking  ex-  ufury. 
ceflive  ufury.    The  infonnalion  is,  That  the  dcfen-  *  J^«^-  ^9«. 
dam  1 6  November  20  Car.  2.  did  lend  to  J.  S.  20/.  till  June  *    ®  *  ^» 
then  next  following,  and  that  afterwards,  viz.  adfinem  ter^ 
mni  pra£iit^  he  took  of  the  faid  J.  *S.  corrupte  ^  extorfme^ 
for  the  loan  aforefaid,  30/.  which  was  above  the  rate  by 
the  £iid  flatute  allowed.     Upon  Not  guilty  pleaded,  a  ver- 
did  was  found  againft  the  defendant ;  And  Kelyng  moved 
fur  him  in  arreft  of  judgment,  becaufe  the  corrupt  agree- 
ment ought  to  be  within  the  (latute  at  the  making  of  the 
contra^,  and  not  at  the  end  of  the  term,  as  it  is  laid  in 
the  information. 

•  7W/^i!n  juftice.  There  is  this  difference,  if  the  party  #  P.  197, 
who  lends  the  money  contrafis  for  more  than  6/.  per  cent. 
all  the  affurance  is  void :  but  if  be  doth  not  contrad  for 
more  th^  the  ftatute  allows,  and  afterwards  h^  will  take 
more,  the  affurance  (hall  not  be  avoided,  but  the  party 
(hall  forfeit  the  treble  value  }  as  if  a  man  when  money  was 
at  8/.  per  een$.  lends  mdney,  and  takes  bond  for  the  fame, 
and  then  the  ftatute  of  12  Car.  2.  is  made,  and  he  will 
continue  the  old  intereft  upon  that  bond,  the  bond  (hall  not 
be  avoided  by  fuch  acceptance  of  intereft,  but  the  party 
Ihall  forfeit  the  treble  value  by  the  ftatute ;  but  judgment 
was  ftaid  till  the  other  fide  moved,  becaufe  the  couit  would 
adviie. 

Twyfoid  verfus  Bcrn^.  Trin,  22  Car.  Rot.  586. 

DEBT  upon  a  bond  of  30O/.     The  defendant  pleads  obligation. 
that  the  faid  writing  was  delivered  as  an  efcrow  to  one  *  ^^'  •^•^ 
Codfirej  Woodward  a  ftranger,   upon  condition.   That  if  ^^^' 

the 
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the  plaintiff  ihall  procure  a  demif^  of  certain  teoeinenCs  t» 
the  defendant  hovf^  acert;iin  coippany  in  .(fnio;!,  or  iboi^d 
give  good  fecurity  that  he  yrould  procure  the  faid  demite 
before  fuch  a  day,  that  then  the  faid  Woodward  (hould  de» 
liver  the  fanfM,  ut  fcriptum  fuum  to  the  platotiff,  otherwiip 
that  he  (hould  keep  the  fanoe  in  his  hands ;  and  the  defcO" 
dant  pleads,  that  the  faid  ffioathford  Sd  not  ytucTt  riie 
faid  demise,  nor  give  fecurity  as  tiifQ$t($i6  \hi  fie  wonefi 
fa3um  fuunn-  The  ptaintiff  demurs,  becaufe  he  anAvers 
^ot' the  deed,  for  fVtodward  never  had  authority  to  deliver 
-  his  writing  utfaffum,  but  firjptum  Jiium,  which  is  not  good; 

and  fuch  was  the  opinion  of  Tivifi^  and  RainsfordjuSises  ; 
but  Morion  contra.  But  Simpfon  being  of  counfel  for  the 
defendant,  mpv^  that  the  plaintiff  Blight  tale  ifiiie  upon 
fhe  fpecial  plea,  Jcriptum  being  made  fa^hm  \  and  ju4g- 
fnei^  therc|ippn  w^  ft^id  cm/ptiBg  <9f  %  »*»• 

f  P.  10?.  *  Eoxwift  and  four  others  executors  of  Mf^,  Finicafi, 
kte  one  of  the  Prothonotaries  of  the  Common  jRieaSy 
againjt  Tremain.    Irin.  21  Car.  2.  Rot.  151a. 

IJiccntor.  TNDEBITATUS  ASSUMPSIT  for  monies  received  ten 
1  Daav.  Abr.  X  ,the  tpflaior's  ufe  for  damage  clcrc.  The  defendant 
T^nv  Abr  P'^*^*  in  abatement,  that  two  of  the  pjaintifft  (ai^d  names 
411.  p.  3.  tlieip)  are  under  the  age  of  fev^nteen  years.  The  plainliflF 
I  Vent.  101.  demurs,  aad  whether  the  three  that  werie  of  full  age,  and 
I  Mod.*/?'*;*,  ^^^  infants  ought  to  join  in  this  s^Qipn  ws[S  the  qudSion. 
196.  '^  '  Co/rmoff  for  the  defendant,  't^hat  they  cannot  join,  becaufe 
%  Kcb.  515,  the  infants  under  feveoieen  years  are  not  capable  of  adrni* 
^ll\  53^1  niftering,  but^  there  ought  to  be  ap^  adniiniftrator  dvroide 
i  Sid.  449,  minvri  atatiy  as  fir  Moil  Finchh  calc  is,^  and  therefore  they 
Vidc*i»ii  aiV  ^?^noi  be  more  able  by  being  joined  with  others]^  ' 

5.  Barbewf/w 

^^^"^  *  Hatton  verfus  Mafkcw.  and  jjciothc^. 

Trin.    15  Car.  %.  B.  R«  ^  Rot.  \il7^ 

EwCTitor.        TN  a  writ  of  error  in  tfc^  ^|ch^q«r-ch»nf)bier,  upan  x 

3  Dan v:' Abr.  J^  Scirt  facias  brought  by  Majkew  and  one  other  to  have 

f 'Lcvfiii.      execution  of  a  judgment  in  debt ;  the  plaintiff  fets  Jforth  in 

1  Lev.  750.      the  writ  of  Scire  facias^  that  the  teftator  ma^e  the^  plaintiff 

and  another  his  executors,  and  that  the  other  is  under  the 

age  of  f^vente^n  y^ars;  aod.  the  defen/dant  demucred  v^ 

the  writ,  for  this  very  cau^fe^  that  the  other  upon  the  plaint 

ti^'s  own  &ewing  v^as  a  j^oiut  e^ec^tor^  and  not  joined  ia 

Ike 
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rh«  adion;     But  refolved  the  writ  was  good,  becaure  the    ■ 
infjfit  ought  not  to  ipin,  and  To  judgment  was  here  g'uen, 
and  alfo  affirm^  in  the  exchequer-chamber. 

Ojfiey  for  tlie  plaintifF.  There  is  a  difference  where  there 
is  but  one  executor,  and  he  an  infant  under  the  age  of  1 7^^ 
and  where  there  are  other  executors  joined  with  f\)ch  infant ; 
for  in  the  (irft  cafe  the  infant  cannot  fue,  but  in  the  ofher 
(:afe  an  infant  may  be  joined  with  the  others.  True  it  is, 
the  executors  of  full  age  may  fue  without  th^  infant,  ^n4 
fet  it  forth  in  their  declaratioUi  as  in  Nation  and  Mafieiu^ 
cafe  cited  by  Coleman  ;  but  'tis  as  well  where  they  all  join. 
•  I  Roll.  288.  pL  2.  ^nd  the  very  cafe  ruled  xnTeherton  130.  ♦  P,  iq^, 
Smith  verfus  Smithy  and  3  Crp.  378.  If  three  execqtors, 
and  one  be  ^.n  infant,  yet  they  (hall  all  join  }n  the  adion 
by  an  attorney,  and  the  infant  fliall  not  fue  by  guardiani 
becaufe  they  all  make  but  as  it  were  one  perfon,  apd  repre« 
fent  their  teflator  jointly. 

TtvifcUn  jnfttce.  The  a^ion  is  well  brought  by  all  the 
executors  jointly,  and  no  adminiftration  can  he  granted 
during  the  minority  of  the  infants,  and  all  make  but  one 
perfon;  and  it  may  be  brought  either  as  Hatton  and  Ma/kew'% 
cafe  is,  or  this  way,  and  both  good.  Sed  adjornat.  But 
aftervrards  adjudged  ^od  Def,  refpondeat  oujler^  by  Rainfr 
fird  and  Moreton  againft  Ttvifden,  who  held  the  plea  good, 
becaufe  an  infant  is  an  executor,  quoad  ejfe,  non  quoad  ex* 
erdiium. 

Hayman  wr/us  Truant, 

';  TN  Affumpfit.     The  plaintiff  declares  that  the  defendant  P|eadrng. 
JL  fuch  a  day  and  ye»r  bargained  and  fold  \q  the  plaintiff  '  ]^°j'  'J'* 
certain  corn,  affirming  the  fame  to  be  his  own,  and  war-  a^cb.^z. 
ranting  it  to  the  plaintiff,  whereas  it  was  the  corn  of  one 
Stokes f  who  fince  recovered  damage  againft  the  plaintiff  for , 
the  fame;     The  defendant  pleads  a  prior  aSion  for  the  fame 
matter  fliH  depending  in  abatement  of  the  bill.     I'he  plaint 
tiff  refylifs,  thatthe  contra&s  are  feverali  and  the  caufe  in 
the  former  adion  and  this  are  feveral  and  for  feveral  mjtt€;r5,   . 
Ahftpu  hoc^  that  they. are  for  the  fame  matter.     And  the  de^ 
JFendant  dernurs  fpecially,  ci/z.  becaufe  the  pUintiflF  ouchC 
to  have  conciad^  to  the  country,  and  not  taken  a  traverie ; 
for  by  that  means  the  defendant  might  have  rejoined^  and 
ip  an  infinity  might  be  in  the  pleading ;  and  fp  feems  3  Cra. 
755.  Hidjk  verfus  Phihpt. 

7'mfden  ju&ice.  The  pleading  is  well,  and  fa  is  the 
cpnfiant  pradice.  Aod  the  cafe  of  Huijb  and  PMps  was  ad- 

judgerf 
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judged  upon  another  point,  viz.  for  defe£b  in  the  plea,  b«f 
caufc  it  is,  Et  pr^edi^us  Bujb  (un  firanger)  dicit^  pro  U 
J)efendent.  As  appears  tn  TeherUn  38.  (^  3  Cr9. 13.  wher^ 
the  fame  cafe  is  alfo  reported.  Et  Judgment  ftut  dmi  pur, 
kPUufitiff  quodDefiVeJ^  ouJF, 

,    •  Hamblcton  wry&jJBcrc. 

IN  a  fpec^I  adioh  upon  the  cafe  for  inticing  his  appreiw 
tice  out  of  his  f^rvice.  The  plaintiff  declares,  thai 
16  Car.  2.  he  enterrained  J,  his  apprentice  to  ferve  him  for 
nine  years,  .and  that  the  defendant  inticed  the  faid  J.  from 
his  faid  fervice,  per  quod  he  hath  loft  his  fervi^e  for  the 
ivho/le  term  of  nine  years :  Upon  I^on  Gulp,  pleaded^  a  ver<« 
dia  was  given  for  the  plaintiff. 

And  Saunders  for  the  defendant  moved  in-  arreft  of  judg* 
incnt,  becaufe  the  plainti^  hath  brought  his  adion  too  foon, 
or  at  leaft  hath  laid  his  damnification  too  large,  becaufe  he 
hath  alledged  his  damage  to  be  by  the  lofs  of  the  appren- 
tice's fervice  for  the  whole  term,  whereas  it  appears  that 
JTome  years  of  the  nine  ^^re  yet  to  come ;  and  fo  the  jury 
haVe  given  damage  for  what  the  plaintiff  hath  not  fuftained 
lo(i,  and  the  apprentice  may  return,  and  yet  the  plaintiff 
recdver  for  his  abfence ;  and  of  (his  opinion  was  juftice 
T'tvifdeftj  and  therefore  the  judgment'  was  ftaid  till  farther 
motion  to  be  made  by  the  plaintiff;  and  afterwards  judg- 
ment was  arreftedy  becaufe  the  jury  was  niided  by  the 
per'quoj.  ^      ' 

Guilliams  ver/us  Munnington.     Hereford. 

ON  replevin  for  tajcing  his  cattle ;  The  defendant  avowr 
for  that  A.  was  feiied  in  fee  in  the  place  where,  t^^. 
and  being  i!eired,  by  his  deed  iic  in  Curia  prolat*,  granted 
xo'Anne  Mumingion  a  rent-charge  out  of  the  faid  lands  with 
a  cliuie  of  diilrefs  to  Atme  Alunnington^  who  by  indenture 
^  bar^rain  and  (ale  duty  inrolled  in  the  ftffiona  at  Hereford^ 
granted  the  faid  rent  and  arrears  thereof  to  the  defendant  \ 
and  btcaufc  fo  much  was  iii  arrear,  the  defendant  avows  the 
taking.  The  plaintiff  pleads  in  bar  to  this  avowry,  that 
^.'e  defendant  took  the  faid  cattle  de  injuria  fua  propria^ 
!^jLuf  ioCf  that  the  fsid  Anne  Munnington  did  grant  the  fM 
rent^arui  arrears  to  the  defendant ;  and  iffne  is  taken  there- 
upon, 'w^^^^^^  ifmi«  Munnington  did  grant  the  rent  ao4  ar- 
rears to  ih^  defendant  i  and  verdi^  for  the  deiepdaot. 
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^  And  Joms  moved  for  the  plaintiff  in  arreft  of  judgments 
I.  Becaufe  the  grant  is  alledged  to  be  of  a  rent  and  of  the  • 
arrearages  thereof,  and  iflue  is  taken  thereupon »  and  the 
*  jury  find  the  grant  of  the  rent  and  arrearages ;  where«^  it  ^  P«  aO.(« 
is  impoflible  that  any  fuch  grant  can  be,  becaufe  the  arrears 
ar^  not  grantable  over,  becaufe  things  in  adion,  and  there- 
fore there  ought  to  be  a  repleader  in  this  cafe.  Hob.  iia. 
Tajhr  ver(us  Salter  J  MoorS6T.pL  1198.  2  Or.  i^i.  Mat^ 
Jum  verfus  Pefcod.  And  though  iflfue  be  found  for  the  avow* 
ant,  yet  it  being  impoflible,  i.  It  will  not  be  helped.  2 
Cm.  6i7,rBucklandvtx[\x&0t§ly,  2*  The  avowant  hath  not 
made  a  good  title  to  the  rent,,  becaufe  he  pleads  it  by  way 
of  bargain  and  fate,  and  that  by  virtue  thereof,  and  of  the 
ftatute  for  transferring  ufes  into  poflcilipn  he  was  feifed,  «nd 
}  et  alledges  no  confideration,  not  fo  niuch  as  pro  quadasn  .|^ 
cumitfu$nmat  which  is  not  good, 

'fwjden  juftice.  The  firft  exception  feems  of  little 
validity  after  verdid,  but  thefecood  is  aiaterial,  andjudg^ 
ne^t  Aaid  until,  lie. 

Dominus  Rex  verjus  Saunders, 

rrPOHMATION  for  writing  a  fcandaloui  letter  to  fcandiL 
Hattm  Rich^  brother  to  t^ip  earl  of  Warwick^  who  was 
indebted  to  him  300/.  and  this  Saunders  having  beeh  delayed 
for  three  years  by  the  faid  Mr.  RicVs  obtaining  a  protec- 
lion,  and  at  length  taking  the  prifon  of  the  Kingh  Bench, 
he  wrote  a  letter  to  him,  wherein  he  tells  biho,  That  if  he 
had  any  honejij^  ctviliiy^  fohriety  or  humanity f  ht  would  not 
deal  fi  by  him ;  and  that  he  wiuld  one  day  be  damned  and  be  in 
hell  fir  his  cheating f  or  words  to  the  like  efFe6):^  and  cited 
feveral  places  of  fcripture  to  make  good  his  allegations. 
And  in  the  information  was  laid,  that  he  publifhed  this  let-^ 
ter  in  the  prefence  ^amplurimorum ;  and  upon  Non  Culp. 
the  defendant  was  found  guilty  of  all ;  whereas  (in  truth)  if 
the  matter  had  been  taken  care  of  at  the  trial,  the  publica** 
tion  was  not  proved. 

And  now  Saunders  moved  in  arreft  of  judgmcnf,  for  that 
the  fuhftance  of  the  letter  is  not  fcandalous,  but  impertinent 
and  infignificant,  and  (hews  a  zeal  in  the  defendant  to  ma* 
nifeft  his  fenfe  of  the  injury  he  hatn  fuftained  by  the  non- 
payment of  the  money. 

Tivifden  juftice.  The  letter  is  provocative,  and  tends  to  the 
incenfing  Mr.  Rich  to  break  the  peace,  and  therefore  an  infor-  *^' 

matton  lies :  Mes  adjornat^.  And  afterwards  the  court  adjudged 
the  letter  fcandalous  $  and  Saunders  was  fined  40  marks. 

Dominus 
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*  P.  202*  ^  Doirunuft^  Rex  Mi^i  Sykeai 

P«iom  TNFOKMATlO&Hbrpwjuiy;  u|><w  Jfet  guilty  ptea<«*g 
JL  upon  the  triri  the  reeord'of  the  trial  vir4ier«tii  the  def(bnw 
dsnt  is  aliedged'  to  b«  perjured;  wM'predtieed^  atni  it  varied 
from  vuhat  itwas  laidinthe  information^  and  at  the  aflSfts 
Tt-wa*  allowed  to  be  i^aad  l^ecinUy^:  a«d  upon  openbgthe 
vcrdiaty  Bigbnd  fop  the  dcfcndiin*,  it  was  refoWcd  by 
^iuflfiltn  juftfce  and  the  whote  ooBrt  (atfinte  Xfljng  chief* 
joftice)  th^t  the  jury  cannot  httte"  conurance  of  any  vari^ 
ance  betureen  the  recofdaodtheinrfomation';  But  thejud]^ 
at  the  trial  ought  to  have'  determined  it ;  and  fe  a-  Fenrrc 
f^ttMdt  Ni9«y0*oiight  to  ifiue. 

Vowdwir/us  Row. 
Mich.  21  Car.  2.  Rot.  807*- 

AmcrcUmcnt  T7^  RROR  to  rcverfo  a  jodgeieot  gjven^  in 'BrifloL    In 
I  Danv.  Ab.      f^  j  an  aSioH  of  debt  upon  an  obligation,  the  defendant 
ftKcb^tfyiJ*    pleads  Non  ej:  fa^um,  tLt\i  afterwards  rr//«*?  vttijUatiintee 
694.  confeOes  the  adion,  and  the  judgment  theceupop  is  enteMi^^. 

•Notthi^k        Hji^i  d$fendim  fit  inmifcricordia.     And  the  error  vaffigfted- 
^^/wCharlton.  ^^5  on  that  parc  of  ^he'jvdgmen^  whereas,  it  oug^itto  h^< 
d^iatwr,  according  to  Dyvr  6?.  pL  19.. 

Aires  for  the  defendaiit.     That  it  is  welk.enQ|]gb>  for 
th9<  no  bool^  wajvanu  the  cafe  in  Djur,  but  8  C».  6o<.«f 
Bahr*^  cafe;  and  if  we  look  into  thereaibn^  it  is  pkin^ 
that  it  ought  fo  be  mifcncordia,  becaufe  the- judgment  is 
vppn  the  confeflioa,  of  the.adioo^  aod^  not*  upon  .thedefsM 
daot's  former  plea.:  ai^x>f;thisopuiion.is.a  Cr.  64.  Davldgd  • 
verfus^CZffKit.  Mich^  a  fL  6.  $^.,b.pL  44.;  Mich,  34  H.64  . 
ao-  A.//.  37.  iCf/7w-  4a.  41.  pL  4.,  Rajiyln$r^tlt.  Deht^  iq.. 
fiecovery./^  Md.Judgttfait  3.     i  /{«//;  22^.  Wrig^fs  c$[9^  . 
.   and  lb  is  the  conflant  courfe^  and  fo  areall  the{>Feocdenia. 
\r\  &.  /{^  and  C.  £.     And  thecafoof  Z)^^^  is  iMit  as.he  found 
it  recorded,  but  "Trin,  9  £•  4.  ^4.,4..is.ii^ri^9r^'^. 

Twifjen  jofltcp.    As.  foe  the  book  of  2  0%  it  isimi^thet^ 
.     opinion  of  Fenner  and.  JVilUams  againft  Givafdyf  and  C^iti}  • 
and  Dj^  are  for  a  Capiatur,  and  therefore  it  feetns  it  fliould  • 
*!  P.  203.  be  *  fo ;  hut  if  the  pccccd«its  are  Miferitordia  it  >yill  aher 
the  cafe,    Eladjornat*.    MicL' £^.E,  3^  4a«  b^^^  47* 
jJ^V4»  45  £.  3.  n .  fl.  ///,.  4. 

Cocis 
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Cock  Vitfui  H(mychursk 

TRESPASS  and  aflault.     The  defendaot  pleads  a  con-  Accord. 
cord  b-ftween  ^im  aiMJ.  \)^^  plai^^iff,  viz.  thiit  he  (hould  «  ^^n^-  ^'>- 
pa  J  the  plaintiff  3/.  in  hand,  and  (bould  undertake  to  pay  *^^;J;  ^L 
the  plaintiff's  9X\0TAtfs  bill;  «od  s^vcra  that  he  paid  th« 
3/.  ;^nd  that  bp  was  ^Iw^ys  ready  to  have  p^\^  the  a^ttomey') 
bttl«  but  he  n^er  ih^ewcd  Kim  any.     To  this  the  det'en- 
djint  deoiurred. 

Ptwkt  for  the  defend^t.     That  it  is  a  good  plea. 

7he  grafi^  ofjf^ion  is^  That  here  is  00  execution  of  this 
ay^^fnt. 

Rrfp,  'Tis  an  cxecgtion,  for  the  payment  of  the  3?.  !& 
made,  and  the  agreement  U  npt  to  pay,  but  to  undertake 
the  payment  of  the  attorney's  bill,  which  is  accordingly 
dpnc^  And  upQU  his.  undertaUng,  the  plaintiff  or  the  at« , 
torqey  may  have  a  remedy,  and  fo  good  according  to  Plow4* 
II.  i.  and  in  Peytoe^s  qafe,  9  Co,,  77.  b.  There  was  an 
obligatiqn  given  for  p^ynoent  of  the  n)pney».  and  here  is  a 
prpmife  n^ade,  wbi^h  ar^  of  the  fam?  n^uf^* 

TwifJen  juflice.     Thi^  apcord  is  not  good,  bccaufe  pot 
executed;  and  of  thaj  opinion  was  the  whole  court  (ah^  ^ 

finte.  Kf/yftf  <;)ii^f  juflic.^)  and  judgip^nr  wig  giverj  for  thp 
pla,inti£F. 

Smith  vcrfus,  Ssoidv    4ll}f^i^ 

THE  plaintiff  declares,  that  he  and  the  defendant  were  AnompQt. 
execatqra  to  A^  and  the  defeixiant  did  receive  all  the  1  Mod.  %%^ 
e(bte.  of  the  teftator,  whereaa  a  moiety  thereof  did  and  ^^^^^'  ^^^* 
doth  belong  to  the  plaintiff,  and  that  the  plaintiff  did  threat- 
en the  defendant  to  fue  him  to  come  to  an  account ;  and 
therfupon  the  defendant,  ii>  coailderatioji  that  the  plaintiff 
did  promifeto  forbear  the  faid  fuit,  and  to  (hew  an  account 
CQiice^niqg  th^  eftatc  of  the  teftator,  the  defeidajnt  promifed 
to  pay  to  the  plaintiff  lOoA     The  plaintiff  avers  th^t  he 
did  forbc^fir  the  faid  fuit,  apd  did  (hew  an  account  to  the 
defendant,  and  yet  that  he  hat.h  not  paid  the  iqq/.     Upon 
Non  4ffump/tt  pleaded,  and  verdi£t  for  the  plaintiffs 

•  Jones  moved  in  arreft  of  judgment,     i.  The  plaintiff*  P.   204. 
doth  not  let  forth  where  he  would  have  fued  the  defendant, 
and  perhaps  it  was  in  fome  CQurt  which  ha4  t^t  juxifdic- 
tion.      2.  He  avers  that  he  (hewed  quoddam  Compotum^ 
li^h  is  not. goods  but  be  ought.  tQ  bavQ  (aid  Compotum 

fradi^um* 
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fr^ilBum.  Dyer  70.  h.  Pafch.  iH.  7.  19.  pL  4.  But 
noewiihftanding  dbefe  exceptions^  judgroent  was  given  for 
the  plaintiff. 

Pierfon  ver/us  Riddlcy.    Replevin. 

Dillreft.  ,        TpHE  defendant  avows  the  taking,  for  thiat  he  is  feifcd 
»  Danv.  Ab.       X     ^f  jjj^  manor  of  A.  to  which  he  hath  a  Icct  belonging, 
tVcni^io^.     *"^  ^^*^  by  cuftoni  time  out  of  mind  ufed,  the  inhabitants 
%  Kcb.  7ot^     of  D.  ufed  to  fend  a  conftable  to  the  faid  leet ;  and  that  he 
li9»  24S*        before  H.  his  fleward  at  >f .  held  the  faid  leet,  and  gave  no- 
tice thereof  at  />•  and  that  they  did  not  fend  a  conftable, 
and  thereupon  the  faid  (leward  impofed  a  find  of  39/.  iirf. 
upon  the  inhabitants,  and  that  he  diflrained  the  plaintiff  for 
the  faid  fine.^    The  plaintiff  traverfes  the  cuflom,  and  f^ound 
^  for  the  avowant. 

And  S^afio  for  the  plaintiff  moved  in  arrefl  of  judgment 
for  two  caufe.s.  i.  Becaufe  the  avowant  ought  to  have  al* 
,  ledged  a  cuftom  to  diflrain  for  the  fine,  as  weH  as  for  the 
.  fending  the  conftable,  which  he  haih  not  donis.  i  Leott^ 
^42.  pi.  327.  Bhiftt  verfus  Whitacre^  11  Co.  44.  *.  G%dfref% 
cafe;  for  it  is  againft  common  right.  2.  The  fine  is  un- 
reafonable. 

Wefim  conira.  To  the  ijl.  A  diftrefs  is  incident  \o% 
line  of  common  right ;  and  when  he  alledges  a  cuftom  to 
impofe  a  fine,  a  diftrefs  is  thereby  implied,  and  it  differs 
from  an  amerciament  in  a  court  baron. 

To  the  2d.  All  the  ville  is  amerced,  and  39/.  is  no 
great  fine  for  a  whole  townfhip. 

Twt/den  jufttce.  When  a  dutj  is  raifed  by  cuftom,  t 
diftrefs  for  that  duty  muft  be  maintaiaed  by  ihe  like  cuftom. 
ted  adJQnuH\ 

Gibbs  verfus  Stratford. 

Oiftentbnaiiee  'T^RESPASS  of  falfe  imprifonmcnt-    The  defendanf  juP 

a  Kcb.  70a.       X    tifies  by  virtue  of  an  arreft  in  obedience  to  a  precept 

out  of  Warwck  court,  returnable  ad  prpximam  Curiam  ^ 

and  upon  this  the  plaintiff  demurs,    becaufe  the  procefs 

•  ]P.   aO<.  ought  to  *  be  returnable  on  a  day  certain,  and  not  adprox^ 

mam  Curiam  \  for  to  the  court  not  being  held,  the  party 

may  be  perpetually  imprifoded,  and  fo  is  a  Cr.  314.  yohns 

verfus  Smithy  Dyer  262.  b.  pi  33.  3  Cr.  105.  beat  verfus 

Jennings. 

Twijfden  juftice.    The  cafe  of  Dyer  was  good  enough 

pot- 
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fiotwtthftanding  that  error;  but  the  judgment  was  reverM 
for  oihcr  errors,  as  appears,  i  RmU.  /^i6.pL  2.  Jejfon  vcrfua 
Laxen.     Sed  adjomat*^ 

t>ominus  RtJt  verfus  LcGngham.    jfntea  193. 

YI4FORMATION.    For  that  the  defendant  did  outrage-  Vcrdift. 
A  oufly  make  diftrcflcs  upon  his  tenants,  and  was  a  per-  L^r'^'J' 
turbcr  of  the  peace  and  common  oppfeflbr ;  Itnd  upon  Not  ,  uv/top/ 
guihy  pleaded,  the  jury  found  hirti  guilty.  «  Vent.  9y, 

And  Jones  moVed  in  arrcft  of  judgment,  i.  For  that  at  |°Mod,  71, 
the  common  law  a  lord  was  not  puniihable  for  Hiftraining,  tas. 
and  fo  no  infoi'mation  lies  therefore  ;  but  the.  party  is  to  be 
amerced  by  the  ftatute  of  Marlb,  cap*  4.  not  fined,  as  he 
mud  be  upon  an  information  ;'and  an  aftion  upon  the  ca(e 
did  lie  at  the  comnion  law.  2  Co.  Injl.  107. 

2.  Admit  that  an  information  lies  in  this  cafe,  yet  it  is 
^ot  good  without  (hewing  when  he  diftraincd,  which  is  not 
done  but  in  general,  his  TenarUs^  which  is  uncertain  ;  and 
alfo  he  ought  to  (hew  how  the  didrelTes  were  unreafonablc. 

3.  The  information  is,  that  'he  is  Perturbator  pacts  i^ 
Communis  OppteffoTf  which  is  too  general ;  true  it  is,  that 
Communis  Barre^ator  without  other  circumftance  is  good, 
but  in  no  other  cafe,  as  Communis  t^trOf  29  jljf.  pi.  45.  a. 
as  Opprejfof  muUorum  hominumf  without  faying  whom^  is  not 
good.  2  Roll.  79.  ph  2.  Moor  302.  pL  451.  Cornwall's 
fcafe. 

Txutfden  juftice.  The  information  can  never  be  made 
good,  becaufe  too  general ;  and  information  lies  not  for  dif- 
trefTes,  becaufe  private  offences :  and  fo  judgment  was  (laid. 

Denovan  verfus  Mafcal. 

DEBT  updti  an  obligation.  Conditioned  to  ftand  to  t^  Award. 
award  of  A.  and  B.  Ita  quod  tAey  make  their  award  %  Danv.  Alf. 
upon  or  before  the  igth  c/ February,  and  if  they  Jbafl  make  no  ^V"^'  ^\ 
award,  then  to  Jiand  to  the  umpirage  of  fuch  a  one  as  the  ar-  ,  Mod.  174. 
bitrators  Jball  chufe.     And   the  words  are  :  But  if  they  do  1  K^c*>.  714. 
*  not  award,  then  I  bind  myfelf  to  Jland  to  the  award  of  fuch  l""^^'"^^^^^ 
umpire  as  they  Jball  chufe.     And   upon    Nullum   Arbitrium        .* 
pleaded,  the  plaintiff  fets  forth  an  umpirage,  and  the  de-  ante  187. 
fendant  denlurs ;    and  adjudged  for  the   defendant;    for 
though  the  arbitrators  may  chufe  an  umpire  at  any  time 
during  the  continuance  of  their  power^  yet  that  umpire  can- 
not 
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lldt  ad  tiH  the  arbitrators  ttitie  rs  ^tpin^d,  which  ih  this  calc 
h  flow.     By  Twjfden  and  Rdinsfitd  jufticts; ' 

Draper  verfus  Blaney. 

T  Tl^N  a  judgment  in  this  courts  a  Fieri  ftctat  iflfucd 
vj  out ;  and  upon  a  Nulla  bona  rtf  in  LonJotif  the  platQ« 
tiff  takes  out  a  Tejlatum  Fieri  facias  dircftcd  to  the  Jheriff 
6f  Mont^omefy  \K>  levy  the  monies  ih  the  hands  oF  the  de- 
fendant etecutor.  The  rfienff  returns,  that  ih'is  is  a  county 
in  Wales f  and  that  Breve  Domini  Regis  non  currit  in  Wallia^ 

And  Saunders  moved  that  the  (lieriflF  maybe  aiherced^. 
and  amend  his  return.  By  the  ftatute  of  i  £.  6.  cap,  lo. 
the  (heHds  of  Wales  ought  to  have  their  deputies  in  the 
cbutts  at  Wejlminjler^  and  the  (herifF  cannot  difpiite  the 
'pTOcers  of  the  court.  2.  This  writ  doth  lie  in  Wales.  The 
queftion  in  the  old  books  is  concerning  original  writs,  as 
^uare  tntpedity  £*fr,  but  no  quelVion  concerning  writs  of  er- 
ccutiort,  and  by  the  ftatute  of  27  jF/1  8.  cap.  26.  Wales  *•» 
made  parcel  of  the  realm  of  England ;  and  in  34  &  35  i^.. 
8.  cap,  26.  there  is  a  ctaufe.  That  all  procefs  for  weighty 
caufes  jball  be  dire^cd  into  Wal^s  by  the  chancellor  and  council^ 
ivhicfa  is  interided  the  judges.  And  here  is  a  weighty 
caufe;  fOr  unlefs  this  procefs  be  allowed,  the  plaintifF  ^ath 
tio  remedy  for  his  debt';  fdi*  an  adibn  of  debt  lies  not  in 
Wales  upgn  }iidgment  given  here. 

Obje^.y  The  ftatutes  of  i  E,  6.  cap,  16.  and  5  £.  6. 
cap*  26.  in  the  recital. 

Re/p.  An  original  out  of  the  chancery  here  doth  not  run 
ill  Wales f  as  in  a  county  palatine  ;  but  a  writ  of  execution 
doth.  Het.  li.  Manfer  verfus  Lewys^  Elegit  lies  and  a  Fieri 
faciasf  2  Cr.  484.  Carp^%  cafe,  a  Certiorari^  and  by  Lhd^ 
deridge  ti' Capias  upon  a  recovery,  2  Bu^flr,  156.  Bedo 
verfns  Piper,  and  54.  Hall  verfus  Rotieram/  And  after- 
wards it  was  adjudged  an  ill  return  by  Twifden,  Rmmfard 
and  Mmon  juftices. 


P.  207. 


•  Viviah  verfus  WiHet. 

Tp  H  E  plaintiff  declares.  That  he  was  at  the  time  of  the 
^  vrords  fpoken,  and  yet  is,  a  merchant ;  and  there  be- 
ing a  communication  of  him  the  defendant  fpake  thefe  words 
of  him  :  /  believe  all  is  not  well  with  Daniel  Vivian  ;  there 
are  thany  merchants  that  have  lately  failed,  and  t  expe^  m 
otherwife  of  DaHiel  Vivian.  After, verdifi  adjudged  for 
the  plaintiff. 

Wilfoti 


Term.  Mch.  22  Car.  2.  B.  R, 


WiUbn  verj^s  Armoutcr. 

DEBT  upoH  an  obligation  againft  the  defendant  as  Heir, 
heir ;  the  defendant  jikads  Riens  per  difcaitt  and  if-  « !-«▼•  *87* 
iue  taken  that  he  had  affeis ;  and  ihc  jury  find  a  fpccial  L^7o«.^'' 
verdi6^,  viz.  That  William  Armourer  the  defendant s  father,  4  keb.  641,' 
«/tf/  fiifed  in  fee  of  the  manor  of  D.  and  8  April  165^.  made  *^^»  J567, 71^ 
nftopaiftt  io  finiy  and  otien  of  mH  tie  fkii  nmvrr^  txi^eft  the  ^         *  ^^' 
two  meadoivi  in  queftion^  during  hii  life,  to  the  ufe  of  the  de^ 
fondant, in  tbih  and  ^h^Aicr^tia  iDei^owa  exoeptei  4rd>de- 
iband  to  ibe  ikfendant^  was  riw  quaftion. 

And  after  acgumciit  at  tfie  W  feveral  fitnefl^  jodgnent 
!Kas  (fetivttTfcd  rb^  Mr.  jdftioe  1'wfden  in  the  aamle  «f  i4ie 
otlKr  judgei  for  tbe  pUmfiff,  S'^^z/  the  meadows  did  dtfiemi  : 
Wh«ietn  thefe  points  wiareprt:|porcd. 

T.  Wheiher  the  exception  loi  ^AtSt  iModews  for  iii^  Ir/c 
tnlfy  }be  a  good  exoej^on  ?  And  rtfolved  a  void  exctptAov, 
kecaofe  ctMifrany  to  the  tuka  df  )»w  10  have  a  livefy  ^pe- 
iMe  fft  /i/«ui!Su»4  otherwire  perhaps  it  "htti  been  if  the  except 
Mo  bad  bdeo  for  y«ars  sfijy. 

2S.  Whether  in  this  cafe  the  exception  be  all  good,  or  all 
yoid?  And  as  to  thiai  point  fome  of  the  judges  differed. 
This  is  a  ^dtre  in  PJowd.  paries  71.  pi,  146.  But 
though  it  be  void,  yet  it  doth  amount  to  an  indication  of 
the  intent  of  the  feoffor,  that  the  fame  ihould  not  be  ac- 
trordtng  to  tbe  iimitatiods  of  the  other  lands.  So  Plowd. 
8j.  Leaiftof  an  houfetrith  the  lands  Aereto  appertaining, 
though  lands  cannot  properly  belong  te  an  houfe,  yet  it 
declares  the  iotent  of  ibe  party  tbcht  it  (hould  paf^  and  (o 
i^'is  as  mlich  as  iherewiih  ufeo*.  Perkins  13.  Dyer  jig, 
II  Cfl.  Auditot  CUrfs  cafe.  •  And  Judgment  was  given  for  0  p  ^  • 
the  plaintiff,     fid.  Dyer  ^64.  l.  pi.   40.  I   Jnderf  52..  *      * 

pl*  lip. 

Dominus  Rex  verfus  Brown* 

OUTLAWRY  upon  an  inquifition  for  a  Deodand  for  peodand. 
the  death  of  one  Barker,  exifter^  infra  atatem  qua" 
iuordecim  dnnorum. 

Coleman  moved  to  quafli  the  inquifition,  bccaufe  no  Dm- 
^iow/  is  due  therefore,  i  Stamf  cap,  1 2.  3  Co.  Infi.  Fitt. 
Corone,  8  £•  2. 

Twifden  and  Morton  juftices.  There  is  no  reafon  for 
<b«r  opinion*    Mes  adjomati 

Term, 


♦  P*  2og.       •  Term.  Uill  iz  &  i^  Caf-  2;  Bi  R. 


Harrifon  verfiu  CratVeiief.    Replevin  in  Eflex. 

Difttdk  'T^HE  care  was,  fir  Tj^hmoi  Smtk  desired  his  eflate  (9 

•  Kcb.  «9t«      X    truftees  in  fee  to  fuch  charitable  ufes  as  the  lord 

IsS;  8*4u  '*^'  ^^*y»  f»'  ^*^^  H^»  ^^-  *«"  *n>ofc-  They  declare 
5/.  to  the  poor  of  the  partfli  of  St.  hba^  in  Okfttr ;  and 
the  commiffioners  decree  that  the  church- wardens  and  over- 
feers  of  the  poor  of  St.  Maty  (hall  diftrain  for  this  J/. 
And  upon  this  two  queftions  were  made :  i.  Whether  the 
commiffioners  may  add  a  power  of  diftrefr,  where  there 
was  none  bj  the  original  gift  ?  And  zdlf.  Whether  the 
commiffioners  in  dejlnre  can  bind  lands  in  Effex  with  fuch 
daufe  adjoined  i  Adjudged  for  the  avowant  in  both  poiDts. 


Term.  Pafch,  23  Car.  2.  B.  R: 

THIS  term  fir  Matikew  Hale,  lord  chief  baron,  was 
fwom  chief  jnftice  of  the  Kmg's  Btnch  after  the 
death  of  fir  Jahn  Kflpi^  who  was  a  leaniedt  fauthful  and 
itfolute  judge. 


IW 


*  Terih.  friii.  23  CJaf.  i.  B.&;.         *  P.  4itH 


iihfti 


Burtitt  verfiis  HoldeAi 


A  SCIRE  FACIAS  dgainfl:  an  execute!-  to  hive  ete-  Executbn 
culion  upon  a  judgment  obtained  againft  the  tedator.  3  ^^^-  3^** 
The  defendant  demands  Oy&  of  the  record^  and  by    it  fuv.  177. 
it  appears  that  th)e  pUintiff  brought  an  adton  upon  theiiMod.tf. 
cafe  upon  a  promifc  againft  the  te((ator.     And  upon  Non  \^\li^^ 
AJfmmpfit  pleaded^  a  trial  by  Nifi  prius  ;  and  between  the  783!  M. 
trial  and  day  in  bank  the  teftator  died.     The  defendant    - 
pleads  a  debt  due  to  hiiti  from  the  tedator.upon  an  obliga- 
tioDi  and  that  he  retains  fo  much  in  fatisfadion  oF  his  faid 
debt^  and  that  he  hath  not  adets  uUrA,     The  plaintiff  de- 
murred ;  and  the  fole  queftion  refts  upon  the  conftru^ion 
of  the  ftatutc  of  i  7  dar.  2.  cap.  8.  whethfer  that  zQi  fhall 
fuppiy  the  death  of  the  defendant,  fo  as  to  msdce  the  judg- 
ment good  againft. the  defendant's  debt)  And  after  argu- 
ttient  adjuiiged  for  the  plaintiff. 


t%ml 


*  P;  »iit     *  Term*  Mich.  23  Can  2.  B.  R# 


Sir  Matthew  Hale,  Chief  Jufticc. 
Sir  Thomas  Twifden, 
S  ir  Richard  Rains  ford,  and     ^  Jufticcs. 
Sir  fVilliam  Mortonj 


MuDdamas. 
I  Vttil.  i43t 

ft  Kcb.  Sot, 
to;,  8z«. 


7/7f/,  fexlon  of  the  parifh  church  of  Kingsclere  in  Hamp^ 

'   Jbire,  moved  for  a  mandamus  to  be  rcftored  to  his  office  : 

And  the  court  gave  time  to  conflder,  whether  any  pre« 

cedents  would  warradl  fuch  a  writ.     And  it  was  after* 

wirds  allowed. 


Executor; 
I  Daov.  Abr. 
31.  p.  II. 

<3-  p.  Z3' 
3  Danv.  Ab. 
380.  p.  %, 
a  l^v.  ao. 
f  Vent.  I  $2. 
i  Kcb.'8ij. 


^P.    212 


bavifon  verfus  Hanflop.     jjfumpftt, 

THE  plaimifF  declares,  That  on^ .Fetivjick  was  in  aN 
rear  to  him  in  lOo/.  for  ao  annuity,  and  that  the 
defendant  was  bailiflF  and  receicer  of  the  rents  of  the  faid 
Fmwfck,  who  appointed  the  defendant  to  taCCoKint  with  the 
plaint! AT,  and  to  pay  all  which  ihould  be  fotind  in  arrear  of 
the  annuity^  out  of  the  next  rents  due  at  Martinmas ;  and 
that  upon  an  aCcoiint  there  was  loo/.  found  due  to  the 
plaintiff;  and  iht  dcieni^ni  oMunc  exijient  Receptor  of 'the 
rents  of  the  faid  Penwick  aflumed  to  the  plaintiff,  that  if 
he  would  forbear  the  faid  arrears  for  a  month  aftef  the  faid 
Martinmas^  that  h^  woold  pay  th^  fanfie,  and  avers,  that 
he  ftaid  accordingly,  and  that  yet  the  defendant  hath  n6l 
paid.  Upon  rJon  AJfumpfit  pleaded^  k  verdid  was  found 
for  the  plaintiff. 

And  Wefim  moved  in  arreft  of  judgment,  f6r  that  it  doth 
not  iTppear  that  the  defendant  had  ^ffeds  in  bis  hi^nds  at 
the  tinie  of  the  promife. 

•  Per  Curiam,  '  -^^all  be  prefumed  that  he  had  effefli 
after  a  verdifi,  being  alledged  that  he  w|»s  aitunc  Receptor  i 
afnd  judgnnint  was  given  for  Che  plaintifi; 


fieofAihit 


Ct 


Tcnh.  Mich.  23  Cah  i.  B.  R. 

ThoplUkis  Crem  and  others  were  india^d  at  Jiijlice  i*MOatk 
in  the   6U  Boily  ior  refdfing  the  oath  of  allegiance  con- ^  J^^^-J^'* 
tained  b  theadof  3  Jar,  cap.  4.  And  being  conviQed,  Jjo.'  '    *^* 
judgment  oC  Pramumn  was  given  agi^inft  them  according 
to  the  diredions  of  that  ftatuce;  and  thiey  bi ought  a  writ 
of  error ;  and  by  Colitnan  afligned  for  error,  that  the  oath 
injoined  by  that  ftatute  is  not  now  in  fOrce^  but  expired 
with  the  death  of  king  James  :  For  that  the  words  thereof 
are.  That  king  James  is  rightful  king,  Effr.  and  doth  not  men- 
ii6n  his  heirs  or  fucC^fTors ;  and  the  ftatuh?  fays,  TkyJbaH 
take  the  oath,  and  the  infdiSlment  is.  For  refu/ing  the  oath,  in 
his  Anglicams  Ijetbis,  and  ffets  forth  the  oath  terbafim,  and 
fo  it  is  not  iik^  7  Jac,  cap,  4.  which  orders  taking  the  tenor 
of  the  faid  oath ;  and  the  words  king  fAMES  (hall  not  in- 
clude his  fucceffors.     Moor  1 76.  ^/.  3 1 1 . 

Hale  chief  juftice.  The  conftani  pradice  hath  been 
otherwife,  and  the  fame  obje£tton  may  be  made  to  the  oath 
in  I  E]iz,  rap,  i.  And  the  word  tene/r  is  as  much  as  thai 
it  were  verbatim ;  and  the  name  of  the  perfon  is  only  an 
inftance  of  the  thing  intended^  and  the  word  king  extends 
to  his  fiicceAbrs ;  and  judgment  was  affirmed. 

John  Mafming  was  indlfied  in  Surrey  Jfor  murder,  fo^  Murder. 
the  killing  of  a  man.     And  upon  Not  guilty  pleaded,  the  i  Vent,  r^l 
jury  ai  the  affizes  find  that  the  faid  Manning  found  the  p^-  *-^^-  ^*>* 
fon  killed  committihg  adultery  with  his  wife  in  the  very  a^, 
and  flung  a  jointed  (tool  at  him>  and  with  the  fame  killed 
him ;  and  refolved  by  the  ^hxA^  court,  that  this  was  but 
manflaughtcr ;  and  Manning  had  his  clergy  at  the  bar,  and 
was  burned  in  the  hand  ;  and  the  .  court  direded  the  exe- 
cutioner to  burn  him  gently,  becaufe  there  could  not  be 
greater  provocation  than  this. 

♦  Sachcvercl  verfus  JFrogate;    Covenanh  ♦  V.li7^ 

THE  piaintiflF's  anceftor  (whpfe  heir  the  plaintiff  is)  Heir. 
fetfed  in  fee,  demifes  to  the  defendant,  rendering  rent  !  7"**  '^'^ 
to  the  lefibr,  his  executors^  adminiftrators  ind  afligns  dur-  \  i^^  ,j. 
ing  the  term.     And  the  plaintiff  declares  as  heir,  and  the  %  Saiia<L  367. 
defendant  demurs  in  law  ;  and  adjudged  for  the  plaintiff.  \^^\  ^' g  ^ 
For  though  the  refervation  be  but  to  -the  lefibr,  his  execu-   '  ' 
tors,  \Jc.  and  not  to  his  heirs,  as  it  ought  tp^be  to  intitle 
the  heir,  yet  it  being  (during  the  term)  it  (hall  run  with 
the  reverfion.     And  the  cafe  of  Richmond  and  Butler,  3 
Cr.  217.  is  miftaken  in  th^  law,  for  the  cafe  there  intended, 

O  a  viz* 


iTcnn.  PafirL  24  Car*  2.  B.  R. 

^/«r  12  £.  3.  /V/zA.  Affifi  86.  is  contrary,  as  appears  by 
the  AfiSitheJii  there  ufed.  And  L^c^.  274.  Wooton  verfus 
M<hx)yn,  is  without  the  words  durante  t$rmino ;  and  agreeing 
with  this  judgment  is  Latch  99.  ^'i/ry  verfus  Brown. 


♦  P.  214- •  Termi  Hill.  23  &  24  Car.  2.  B,  R. 


I  Vent.  187. 
ftKeb.  871. 


MR.  yoki  Amherji  of  Grafs  Irm  being  owner  of 
ground  adjoining  to  Netvgate  market'' in  Londorif 
had  feme  of  his  faid  ground  laid  to  the  faid  market  for  the 
enlarging  ihiereof,  and  thereupon  according  to  the  afls  of 
parliament  of  19  Car.  2.  cap.  8.  and  22  Car*  2.  prayed 
fatisfaflion  from  the  city,  and  had  a  jury  impanelled,  who 
«  gave  him  five  hundred  pounds  and  upwards,  and  upon  that 
vefdift  the  mayor  and  aldermen  refufed  to  enter  up  judg- 
ment ;  and  thereupon  Mr.  Amtterjl  prayed  a  Mandamus  to 
make  them  give  judgment ;  and  it  was  granted. 


♦  P.  2i5,     *  Term.  Pafch^  24  Can  3.  B*  R; 


Chimin.  TWT^*^^*      tlpon  an  indifiment   againfl  Hovgkw  tA 

.3  Sjlfc.  J  83.    ^^   St)merjetlhire\  for  flopping  a  way,  it  was  declared  to 
be  the  courfc  of  this  court,  that  the  offender  is  admitted  lo 


a  fine  upon  his  fubmiffion  before  verdi£^,  if  there  be  a  cer- 
tificate that  the  way  is  repaired.  But  if  the  party  be  con- 
viactl  by  vcrdia,  foch  certificate  will  not  ferve,  but  the 
party  ought  to  caufe  a  Conjiaf  to  ifTuc  out  to  the  (heriff> 
who  ought  to  return,  that  the  vi^ay  is  repaired,  becaufethc 
verdi^,  which  is  a  record,  ought  to  be  anAvered  with 
matter  of  record. 

Tcrnif 


♦  Term.  Mich.  24  Car.  2.  B.  R.      *  P.  216, 


THE  lady  Broughton,  keeper  of  the  Gate-houft  priron  Extortioo. 
in  JVefiminJler,  was  informed  ^ainft ;  and  upon  Not  *^J-  7**^ 
goiUy  pleaded,  (he  was  foOnd  guilty  ;  and  her  crime  was  jj^^gl*',^,*, 
extortion  of  fees,  and  hard  ufage  of  the  prifoners  in  a  mod 
barbarous  manner ;  and  after  (he  had  by  her  counfei  moved 
in  arreft  of  judgment,  and  could  not  prevail,  (he  had  judg« 
ment  given  againft  her,  viz.  (he  was  fined  one  hundred 
marks,  removed  from  her  office,  and  the  cuftody  of  the 
prifon  was  at  prefent  delivered  to  the  (heriiF  of  Middlffex, 
till  the  dean  and  chapter  (hould  farther  order  the  fame» 
f^v9  jure  cujujlibet. 

Memoraridunif  This  laft  vacation  juftice  Morhn  died,  and 
^11  this  term  hi^  {^lace  was 'vacant. 


•  Term.  Hill.  24  &  25  Qr,  a.  B.  R.  •  P,  217. 


THIS  !aft  vacation  jtiftke  Jlrc^er  was  amoved  from  fit- 
ting in  the  court  of  Common  Pleat,  pro  quibufdam  cmtfts 
mlhs  tncogniih;  but  the  judge  having  his  patent  to  be  judge 
qvdmdiu  fe  bene  gefferit^  refufed  to  furrendcr  his  patent 
without  a  Scire  faciasy  and  continued  juftice  of  that  court, 
thdugh  pfohibffed  to  fit  there,  and  in  his  place  fir  JVilUatn 
EHh,  knight,  was  fworn. 

Alfb  the  day  before  this  term  began,  juftice  ^/7rf  was 
remo^v^  out  of  the  court  of  Cottinion  Pleas  into  this  court, 
and  fworn  privately ;  and  in  his  room  baron  IVindhanf  was 

fworn 


Term.  Hill,  24  &  25  Car.  2.  B.  R. 

(worn  to  be  one  of  the  judges  of  the  CommoD  Pieai,  wad 
in  his  place  fir  Edward  T^hMrland,  knight,  of  the  Inner  Ttm^ 
plci  the  fecond  day  of  this  term  was  made  ferjean^  at  law, 
having  his  coif  put  on  in  the  Treafury,  and  imnnediatdj 
fworn  one  of  the  barons  of  the  Exchequer. 

Alfo  this  vacation  fir  Orhmdo  Bridgnum,  knight  and  baro* 
net,  was  removed  from  being  lord  keeper,  and  in  his  place 
jfntMny  earl'  of  Shaftjbury^  was  made  lord  high  chancellor  of 
England. 

'^AKo  this  laft  vacation  Francis  Wilmington^  utter  barrUUf 
of  the  Middle  Temple^  was  knighted,  and  made  folicitor  to 
the  duke  o\  Tork,  and  the  firft  day  of  this  term  was  calledl 
within  the  bar. 

Strjeant  Baldwin  was  made  king's  {^x]t2XiU 

Blackct  verfus  Lumlcy. 

Error.  A    WRIT  of  error  to  reverfe  a  judgment  given  \vi  the 

I  Vent  440.     x\  court  of  the  royal  manor  of  Hexham  in  Northumber* 

3  Keb.  103,      y^^      jp  ^  Replevin  the  defendant  avow$v  for  damage-fea- 

fant;  the  plaintifF  pleads  in  bario  the  avowry,  that  Fen* 

wick  was  felfed  ip  fee  of  the  manor  of 'Fallowjieldf  and 

that  he  and  all  thofe  whofe^^ftate,  iic,  have  ufed  time  oat 

of  mind  to  have  common  of  pafture  in  loco  in  quo^  tie.  for 

all  his  farmers  and  copyholders  ;  and  that  he  is  a  copy* 

holder,  and  held  of  the  faid  manor,  and  juftifies  for  com- 

*  P.   218.  "*^"  belonging  *  thereunto.     The  avowant  replies  and  tra- 

•    *  verfes"  the  prcfcription^  and .  it  is  found  againft  him ;  and 

judgment  for  the  plaintiff;    and  now  the  errors  afligned 

were.  The  Venire  facias  is  ill  awarded,  for  that  it  is  pres» 

ceptum  eji  per  Senefchalhim  Cur.  prad.  quod  Fen,  fac.  duode^* 

cim  tarn  de  vicineto  de  Hexam  qudm  de  vicineto  Manerii  de 

FaUowfieJd  infra  jurifdiffionemj  Wr.  fuia  nec^  iic.  quodjiwt 

hie  ad  horam  fecundam  pofi  meridiem  hifjus  dirt. 

I.  'Tis  not  ^fr  Cur.  nor  per  Senefchalhim  in  Cur.  and  it 
may.  be" 'it  was/out  of  court,  and  procefs  in  private  jurif* 
didions  (hall  not  be  taken  by  intendment ;  and  of  this  opi- 
pion  were  Twi/Sfcii' and  W7W;  but  Hale  chief  yaStxat  contra^ 
hecaufe  'cis  returned  the  fame  day;  and  the  court  fhall  be 
prefumed  to  be  continued  the  whole  day. 
.  a*  The  manor  of  FaUewfield  is  not  laid  to  be  within  the 
jurifdidion,  as  it  ought  to  be,  in  the  pleading  of  the  pre* 
fcription;  and  the  faying  in  the  awfirding  of  the  Vemre 
facias  that  *tis  fb  is  not  fiifficicnt.  Ami  io  ihia  opiiiion 
Hale  agre^({. 

3.  The 
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3.  The  quia  nee  for  jui  nee  is  not  good;  but  thejr  ought 
to  have  put  it  tt  large,  and  not  as  'tis  in  B.  R.  And  qui^ 
nee  is  non&nfc.  And  Twifden  and  fViU  allowed  this  ex- 
ception ;  but  Hale  chief  juftice  did  not ;  but  upon  the  con- 
lideration  of  all  the  exceptions,  judgment  was  reverfedi  and 
io  prooouoced. 

Welch  ver/us  BeU. 

TRESPASS  was  brought  againll  four  in  this  court,  who  Diftref*. 
appear,  and  judgment  agatnft  tbens  all,  and  they  bring  ^  ^*>v-  ^V* 
a  writ  of  error  here  of  a  judgment  given  coram  vobh,  and  ^^veiJI'  tV. 
aflign  for  error,  that  one  of  the  defendants,  being  an  in-  «  t.cv/j3. ' 
fant,  appeared  by  attorney,  whereas  he  ought  to  have  ap- '  ^^^^'  ^**^ 
peared  by  his  guardian  ;  fcf  ioc  parati  funt  verifitare  prout  a^Keb.  519, 
Cmrta  conJuUraverii  ;  and  the  defendant  in  the  writ  of  error  $9^f  ^s*- 
pleads  In  nulh  eft  erratum^  and  now  Ihews  that  here  is  no  J^^^^l^^VgS 
error  afligned,  becaufe  they  conclude,   Et  hoc  parati  funt  %%%\ 
H^erificare  prout  Cur.  confideraveritf  whereas  they  ought  to 
have  concluded  to  the  country,  according  to  Teher.   58. 
King  vcrfus  <kfper  and  Siirei  and  i  Bufft.  ^'j.  Bcricr'^s 
cafe.     But  by  HaFe  chief  juftice*  it  is  well  enough,  for 
parati  funt  verificare  prmii  Cur.  and  without  pfout  Cur.  are 
all  one.    But  it  was^  adjourned^ 

*  An  information  was  brought  in  this  court  againft  Baker ^  ♦  p^   210. 
a  carrier,  for  putting  in  above  five  horfes  in  his  waggon,  information. 
contrary  to  the  ftatute  of  22  Car,  2.  and  upon  Non  cufp.  « i^cb.  7$, 
pleaded,  a  verdiS  was  found  againft  him.     And  PoUexfen  '^»  *^^'  *^5' 
moved  in  arreft  of  judgment,    becaufe  the  ftatute  gives 
other  remedy  for  the  penalty,  viz»  Diftrefs,  and  doth  not 
give  an  information. 

Hakf  chief  juftice.  It  feems  the  punifliment  was  in- 
tended to  be  infli£ted  flagranti  crinunct  and  if  an  informa- 
tion would  lie,  the  king  may  bring  it  any  time  within  iw  J 
years.     But  it  was  adjourned. 


Wh^y  verfus  Tankred.     EjeHment. 


u 


PON   Not  guilty  pleaded,   a  fpecial  vcrdiA  was Non-Cktm. 
found,  wherein  the  cafe  was  ftiortly  this ;  Charles  %  Uv,  s^- 


Meynel,  tenant  for  99  years,  if  he  live  fo  long,  the  re- I  K^b!  ji^'i:, 
roainder  to  Edmund  Meynel  in  tail,  14  0/7.  1655.  infeoffsno. 
the  defendant  and  his  heirs;  and  Hill.  1656.  levies  a  fine 
fyrf^mfance  de  droit  come  ceo,  lie.  with  proclamations,  to 

the 
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the  fame  CAarles  Tankred^  to  the  ufcf  of  him  and  hU  heirs* 
>vho  entered  accordingly.  28  Jjugujl  1661.  Eilmund  Meymef 
died.  Cities  M^ywl,  l§  March  1664.  died  ;  lO  Api'il  23 
Car.  2.  the  leflbr  of  the  plaimifF,  being  eldeft  fpn  and  h&iir 
of  the  faid  Edtfw^  Ahywl  entered,  an^  whether  his  entry 
vas  lawful,  was  the  queflion ;  wherein  the  fingle  ptpint  was^ 
Whether  Edmund  Meynel  ought  to  have  entered  within  five 
years  after  the  fine  levied^  or  (hall  havd  other  five  years  af* 
-  ter  the  death  x>f  Charlex  MeyneL  And  refolv^d  per  totam 
Cur.  He  (hall  have  five  years  after  the  expiration  of  Charks^ 
his  eftate  by  his  death ;  and  that  there  is  no  difference  be- 
tween th^  lefTee  for  life  atid  leflTee  for  years,  as  to  this  ^y^X^ 
contrary  to  the  opinion  oiF  the  lord  Cokey  in  Prodget^s  cafe, 
9  Co.  106.  and  of  chief  jufticc  CatUn^  Plow.  374.  a.  andf 
judgment  was  given  for  the  plaintiflT/ 

ftrobijbitkai  Sir  Drayner  Maffinghexd^  knight,  was  fued  in  the  eccle* 

fiafticaf  court  by  Qutherd^  by  the  name  of  fir  Drayntr  Map-, 
fingherd^  knight  and  baronet ;  and  *tts  pleaded  there,  that 
h^  is  only  knight  an4  not  baronet ;  and  the  court  there  dir*- 
allowed  the  plea,  s^nd  proceeded  to  eKon^muntcation ;  and 
Darwyn  for  fir  Drayne^.  mov^d  for  a  prohibjition  ^  and  it 
was  granted. 

♦  P.  220  '  Mildway  ver/us  Cafe. 

Debt.  I  AEBT  upon  an  pbligation  by  the  plaintiff  as  fteriff^. 

I  Vent.  133.      t  J  conditioned  for  the  appearance  of  fVhite  in  5.  R.  dim. 

1^  '*•**  Sabbati  proximo  poji  quindenam  San^i  Martini  ad  refponden- 
dum  JVilUeJmfk,  Quljlon  in  placito  debiti.  Upon  demanding 
oyer  of  the  condition,  The  defendant  pleads,  that  the  faid 
Guljion  fued  forth  a  ktstat  returnable  ihe  fame  day  againft 
the  faid  Whitc^  ad  refptmdendum,  the  faid  Gulftori  in  pktitai 
iranfgreffhfui  ac  etiam  deMJ,  and  pleads  the  ftatute  of  23 
H.  6.  And  the  plainti(F  demurred,  and  the  quellion  was,^ 
Whether  the  variance  be.tween  the  conditioaof  the  obliga- 
tion and  the  writ,  vitiates  the  obligation  by  that  ftatute  ^ 
And  it'feemed  to  Hale  chief  juftice,  that  it  is  not  the  fiime 
^rit  mentioned  in  the  condition.  And  therefore  for  the  de« 
^ndant.     E^ut  it  was  adjourned. 


Wo^^ 


TcrjH.  HiD.  a4  &  as  Can  2.  5*  R, 

Mors  verfus  Slue,     .^/^ii  ^«  /i^r  CAff. 

THE  pUintiflF  declares  tgarnft  the  defendant  for  l)Ot  rKfe  cife. 
keeping  goods  delivered  to  his  cuftody.     Upon  Not  i  Danv.  Abr.; 
gallty  pleaded,  the  jury  found  a  fpccial  verdift,  viz.  Thai  J  y\^\^^j 
fhc  defendant  was  mafter  of  a  (hip  which  hy  in  the  river  \^%!^    '^^ 
of  fiameff  near  St.  K^herin^i^  that  the  plaintiff  delivered  *  ^^^  ^9- 
goods  to  him  to  tranrport.     That  the  defendant  received  ^  |^^' ||^^ 
his  falary  from  the  owner  of  the  (hip ;  that  there  being  3  Kcb!  -ji^ 
three  men  and  a  boy  in  the  (aid  (hip»  perfons  unknown,  "*>  '^S* 
about  eleven  o'clock  in  the  night  came  00  board  with  a 
pretended  warrant  to  fearch  for  felons,  and  feifed  upon  the 
perfons  in  the  (hip,  and  tocric  away  ihe  goods ;  and  whether 
the  dcfiandaot  was  guilty  was  the  qtieftion,  viz.  Whether 
the  nufier  or  owner  of  the  ihip  (hooU  anfwer  ihefe  goods} 
and  refoivcd  for  the  plaintiff. 

•  Mctwyn  a^ainft  The  Hundred  of  Iftlcwortb.      ^  P-  '22  u 

UPON*  the   ftatute  of  fVincheJler.      The  defendant  "»«*«<> ^nr. 
pleads,  qyod^peruni  qhenJam  Ric/iariP  Dudley ,  being  *  vtnt'*J,g 
one  of  the  perfons  who  robbed  the  plaintiff;  and  upbn  this  43$. 
iiliie  was  joined,  and  the  jury  find  a  fpecial  vcrdiS,  viz.  *  ^*^-  7*®-' 
That  the  faid  Richard  Dudley  being  accidentally,  or  upon  ^    *  •  "V 
fbme  other  occafion,  in  the  prefence  of  fir  Piilip  Hhward, 
was  fhcre  charged  by  fir  Jo/epA  AJh  to  be  one  of  the  rob- 
bers, and  the  (aid  Dudley  being  in  the  prefence  of  fir  Phi^ 
Up  Howard,  a  jullice  of  peace  of  the  faid  county  of  Mid^ 
dUfeXf  the  faid  fir  Philip  Howard  did  undertake  for  him, 
that  he  ihould  appear  at  the  neT(t  feifions.     That  the  faid 
Dudley  at  the  next  feflions  did  come  into  the  feflions  yard, 
but  did  not  render  himfcif  up  to  the  court ;  And  whether 
the  iMDudky  being  in  the  prefence  of  the  juftice  of  peace, 
and  charged  as  aforefaid,  was  a  taking  within  the  ftatute  of 
aj  Eliz.  cap.   13.  was  the  queftion  by  the  jury.     And  it 
was  adjudged  for  the  defendant,  that  this  charging  of  thq 
robber  was  a  taking  within  the  ftatute. 

Ofelcy  vtr/us  Sir  George  Warbcrton^ 

SIR  George  Warberton  feifed  of  two  manors,  to  one  of  Ptoiubltioa« 
which  he  ufed  to  receive  a  rent  iflfuing  out  a  tenement 
held  of  one  of  them  as  he  conceived,  but  of  which  he 
eeiM  not  difcerOi  and  becaufip  the  tenant  r^fufed  to  pay  the 

fj^mct 
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famet  find  (ir  George  had  no  deed  to  (hew  for  the  faid  rentf 
he  exhibited  a  bill  to  the  chamberlaid  of  defier  againft 
Ofelry  the  tenant  to  difcoyer  the  deed.  To  this  Ofekf  an- 
fwered  that  he  had  no  deed  concerning  the  faid  rent,  and 
upon  that  anfwer  the  court  at  Chefter  ordered  a  trial  at  Uw^ 
to  try  to  which  of  the  faid  manors  the  faid  rent  did  belongt 
and  was  payable.  And  Jones  moved  for  a  prohibiiion,  be* 
caufe  a  cQ^rt  of  equity  cannot  charge  the  inheritance  of  a 
man's  land  with  a  rent ;  and  it  was  granted. 


P.  222.       •  Winton  verfus  Pinkncy.    Debt  for  Rent. 


Debt. 


^oikv.  Ai»r.  T    E  S  S  E  E  for  life  makes  a  leafc  for  years,  which  kflfee 

$01.  p.  1^  '  3lj  for  years  furrenders  to  the  rcverfioner,  rendering  rent ; 

a  Lev.  80.  and  refolved  for  the  plaintiff,  becaufe  'tis  a  duty  by  way 

I  VcnL  144.  ^r^'^Q.  *  J      J  J 

,ici.b..«.  of  contraa. 


3  Keb.  1 31 
*57 


Moftdcl  verfus  Middleton.     Covenant. 


CovcBtnt.  TT  H  E  plaintiff  declares,  that  the  defendant  covenanted 
J  Vent.  137.  -*•  for  the  true  imprifonment  of  J.  S.  who  efcaped,  and 
3Kfb.  133.  d^g^  thereupon  the  plaintiff  was  fued,  and  was  forced  to 
pay  the  debt.  The  defendant  pleaded  the  ftatute  of  8  H. 
6'  and  that  the  covenant  was  for  eafe  and  favour  of  J.  S. 
The  plaintiff  replied,  that  the  faid  covenant  was  entered 
into  for  better  fecurity,  Abfq.  ioc,  that  it  was  for  eafe  and 
favour ;  and  the  defendant  demurred,  and  judgment  waa 
given  for  the  defendant,  niji,  becaufe  there  wks  a  povenant 
to  pay  chaniber-rent,  (rfr.  which  in  itfclf  is  for  cafe  and 
favour. 


Terra. 
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Young  verfus  Cage, 

DEBT  upon  a  bond.     Judgment  was  had  by  default  Ameodraeat. 
by  the  plainiifF  as  executor ;  and  the  attorney  had  \^p,'^^' 
left  out,  Et  profert  Kc  in  Cur.  Literas  tejiamentarias  ;  but  $  Kcb.  13^. 
the  plaimifF  is  called  executor  in  the  declaration  ;  and  the 
defendant  having  brought  a  writ  of  error,  Simpfm  moved 
to  have  the  record  amended  in  this  particular,  and  to  have 
thofe  words  inferted.     But  it  was  denied,  becaufe  whether 
the  plaintiff  was  executor  or  not,  is  matter  of  fad,  and 
'tis  no  reafon  to  allow  that  to  be  true,  which  may  be  other- 
wifej  without  any  proof  but  the  plaintiff's  own  fuggefiion. 


•  Term.  Mich.  25  Car.  2.  B.  R.  *  P.  224. 


Syms  verfus  Sym.    Trin.  25  Car.  2.  Rot.  672. 

DB  T  for  rent.     Upon  fpecial  pleading  the  cafe  was  Executor, 
this;  leffee  for  year?  dies  intcftatc.     In  May   ^^69.  aL^vs^ 
adminiflratton  was  granted  of  his  goods  to  A  who  affigns  ^  ^^  ' 
this  term  to  B.  who  afligns  to  C.  who  furrenders  to  the  re- 
ve  fioncr  ;  afterwards  a  third  perfon  cites  the  adminiftrator 
before  the  ordinary  to  repeal  the  adminiftration,  who  con- 
firms the  fame ;  then  the  third  perfon  appeals  from  that 
fentence  to  the  dean  of  the  arches,  where  the  fentence  is 
avoided,  and  adminiftration  granted  to'  the  appellant ;  and 
whether  this  avojidance  of  the  fentence  (hall  void  all  ads 
done  by  the  adminiftrator  before  the  a3ion,  was  the  quef- 
tion.    And  rcfolved  by  Bale  chief  juftice,  Rainsford  and 

Wild, 
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fFild,  ahfente  Twi/Jen,  That  it  ihftll  not ;  but  is  the  (kme 
in  eflFeS  with  Faekman's  cafe  j  and  judgment  was  given  for 
the  plaintifE 

Dinfcialc  verfus  lies. 

Ea»ic.  T^R  E  S  P  A  S  S  for  taking  of  goods^     The  defendant 

3  Danv.  Ab:  X  pleads  that  he  let  the  land  where  the  taking  is  fup- 
Vve^i^iAj,  pof^^l  ^0  be,  to  //«  at  will^  rendering  rent  at  May-day ^  and 
1  Uv.  88.  the  feaft  of  St.  Martin  the  biAiop,  in  winter ;  and  for  rent 
3  Kcb.  1^6,  arrear  at  Martinmas  21  Car.  2,  the  defendant  joftifies  ihe 
^^'  taking  the  goods  as  a  didrefs;     The  plaintiff  replies,  Attd 

conftfles  the  leafe;  but  farther.  That  before  thcf  r^nt  be- 
came due,  vim.  in  Augujl  21  Car.  2.  the  defendant  let  th^ 
fan)e  land  to  I/es  (or  years,  rendering  rent,  who  entered 
and  was  pofTefTed  ;  and  fo  the  ledfe  at  will  to  Iks  was  de« 
termined.  The  defendant  rejoins,  that  in  the  fatd  leafe  it 
was  agreed,  that  the  lefFee  fhould  not  enter  till  after  Mmi^ 
tinmaft  abfque  he,  that  he  entered  prouf.  The  plaintiff  for-^ 
rejoins,  that  he  leafed  proutf  abfque  htit  tliat  it  was  ib 
#  P,  %'2^  agreed.  And  the  *  defendant  demurs ;  and  adjudged  for 
the  plaintiff,  becaufe  the  leafe  for  years  was  a  determina^ 
lion  of  the  eftate  at  will;  and  though  upon  the  whole 
matter,  and  by  virtue  of  the  agreement  it  was  a  leafe  by- 
computation  from  Augufti  and  in  point  of  interefl  but  from 
Martinmas  \  yet  as  this  cafe  is  pleaded*  where  the  plaintiff 
acknowledges  the  leafe  to  cohinienee  in  iri^erifl  in  Auguji^ 
the  eftate  at  will  was  determined. 

Foffet  verfus  Francklin.    Debt  upon  2  E.  6, 
for  Tithes. 

Tiihe«.  T'  ^  ^  '^"^'^  ^^'"^  parcel  of  the  poffeffion  of  the  prior  of 

%  Danv.  AK  -«•  St.  J^fk  cf  Jervfol^mi  stnd  canfte  to  the  crown  by  3^ 
^^^I'h^  H.  8.  cap.  24.  and  parcel  of  St.  Jtfhi  Wdod  in  th^  p^i'xfiiof 
MmyhMe  and  Hampjleadi  and  whether  they  art  d?(tharged 
from  payment  of  trrhes,  by  32  H.  8.  cap.  24.  wat^  iht  que(^ 
tion  upon  a  trial  at  bar,  and  a  fpectai  verdtfi  found  there* 
upon«  But  it  feenned  to  Hale  chief  ftfftice,  that  t^ey  fball 
not  pay  tithes,  )yf  reafon  of  the  word  (Privileges^)  And  in 
Pf^Aitty  verfus  »7//(W,  Bridgnm  32.  Utch.  Zg.  GodMt 
^gl.  pi  478.  the  court  was  divrd^d.  But  2  Cr&.  57.  ilfot- 
913.^/.  1291.  CornwaVis  \erfus  SptttSng,  in  debt  npon  a 
E.  6.  judgment  was  g'rven  that  the  lands  atre  tithabk ;  and 
fo  in  a  prohiUtioni  z  Brotrntl.  &  20.  Urrey  verfus  Boweiu 

Adjoumatur^ 


3  Kth.  %oSf 
*»7 
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ytJjourmOtir.  Bat  Dyer  2^^.b.pl  tio.  is,  that  thtj  ire  tet 
tichable.  And  judgment  wa&  afterwards  given  for  thede^ 
fendant ;  and  refolved  the  lands  are  not  tithable. 

The  Bifhop  of  Exon'  and  Matter  his  Vicar  Gcnqral 
verfia  Star. 

DEBT  upon  an  obligation  of  20/.     The  defendant  EjrcoramtmM 
demands   oyer   of    the  condition,    which   is^    That  ^■"^"• 
^hifeas  th$  defendant  fiandeth  excommunicated  in  the  tcclefiajlt'  p^  ,^ 
tal  court,  and  is  to  be  ajfoiled.  If  tkerefore  he  do  abide  by  and  i  Vent.  1 66* 
Jiand  to  omnibus  mandatta  Fcclefise,  tM  then,  &c.     ^^®*^^^8,'4 
defendant  pleads,  that  he  gave  this  bond  to  be  freed  from  836, 848,  iii* 
excommunication,  .and  that  the  fame  is  void  in  law,  and  fo  ^^^^'  *'^* 
he  ought  not  to  be  impleaded  thereupon.     The  plaintiflF  *  ^' 
demurs  generally.     Mafier  for  the  plaintiff.    The   finglc 
queftion  is,  Whether  a  bond  given  for  caution  be  pood  ? 
*  It  is  clear,  that  before  an  excommunicate  perfon  be  affoilcd,  •  p^  22^ 
he  muft  give  caution,  and  to  compel  the  ordinary  to  take 
the  fame  a  writ  lies  at  the  common  law,  De  Cautione  ad-* 
mittenduy  F.  N.  B.  63.  c.  which  muft  be  idonea  Cautio  bf  ad- 
parent  mandatis  Eccleftay  Regiji.  Oh'g.  66  and  67.    And  an 
a3ioo  upon  the  cafe  lies  againft  the  bifhop  for'  not  raking 
fuch  caution,  if  the  perfon jcxcommunicated  requires  it,  Co. 
a  Inft.  6^^*  or  the  bifhop  may  be  indided,  ibid.     But  what 
is  Idonea  Cautio  is  left  to  the  fpiritual  court  to  determine  ; 
and  our  law  is  not  judge  thereof.     And  there  are  three 
forts  of  cautions,  1.  jfutatoria,  when  the  party  is  poor  and 
tan  give  no  other  fccurity.     2.   Fide-jujforia,  by  bond  or 
other  fecurity.     3.  Fignofatiiia,  by  pledge,  as  plate,  money 
or  other  goods ;  and  this  is  mentioned,  Regijl.  66.  a.  67.  b, , 
It  is  called  fecurity,  Fleti  lib.  6.  cap.  45.  Fage  438.  W  Car- 
'V^  4m£-  3S4«    Caution  upon  Marriage.     2.  This  caution 
mull  be  thc$  aS  of  the  party  excommunicate,  he  muft  ten- 
der it,  and  the  judge  is  not  bound  to  require  it.     3.  This, 
caution  by  an  obligation  is  more  for  the  eafe  of  the  party 
than  a  pledge.     4.  'Tis  tho  conftant  pra&ice  and  ufe  of  the 
ecc1e(u(licai  court.     'Tis  not  void  by  the  common  law,  be« 
caufe  it  is  to  do  a  lawful  thing.     It  is  not  void  by  ftatute 
law,  nor  within  23  H.  6*  cap.  to.  and  5  £/fz.  cap.  23.  faves 
the  right  apd  juriiHidion  of  the  bifhops. 

Objeff.     I  Buifi.  121* 

Refp.     2  Inji.  61 5.    If  the  caufe  be  of  ccclefiafftcal  cog- 
Dizanc^  the  temporal  court  will  not  intermeddle  therewith ; 

and 
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tod  10  Homine  Rcplegltrndo,  the  party  muft  pat  in  pledg;^, 
ftocl  find  fiifficientem  cautionem,  F.  iV.  B.  66. 

Jones  for  the  defendant.  He  inade  three  points,  i.  If 
any  bond  eaght  to  be  given  to  the  bifliop.  a.  If  this  bond 
be  good  in  law,  3.  Admit  it  not  to  be  good,  then  whether 
it  nuiy  be  avoided  by  plea. 

1.  There  ought  not  any  bond  to  be  given  to  the  bifliop* 
True  it  is  F.  N.  B.  63.  fpeaks  of  caution,  but  not  of  fecu- 
rtty  by  bond ;  and  Regift*  66  and  67.  defcribes  the  caution 
to  be  pigftoratiiia  i  and  the  reafon  is,  becaufe  the  caution  is 
controllable  by  the  fucceflbr,  and  not  by  the  executors  of 
the  biihop,  as  it  will  be  in  cafe  of  a  bond. 

2.  This  bond  is  not  good,  becaufe  the  fame  ought  to  be 
given  to  the  bifhop,  or  to  his  Airrogate ;  and  here  it  is  giveo 
to  the  btfliop  and  his  vicar  general. 

And  as  to  the  obje^im^  That  it  is  the  ufage  and  pradtce, 

'Tis  anfwered.  Such  ufage  never  came  judicially  in 
queflion. 
^  P»  227.  *  This  bond  is  void  by  the  common  law,  Mo^r  864.  pL 
1 191.  S fawny  vtr(\is  Elbridgf^  in  cafe  of  diflributioo,  Stik 
4J6.  Davies  verfus  MatAewt.  And  here  it  will  be  a  vex- 
ation to  the  people  to  have  bonds  put  in  fuit  againft  them. 

Hale  chief  juftice.  The  cafe  in  Bulftr.  is  by  the  whole 
court,  that  fuch  bond  is  not  good ;  and  the  cafe  of  dUlri- 
bution  hath  been  varioufly  ruled,  till  the  late  ftatute, 

fVild  juftice.  Such  bonds  have  been  frequent,  and  have 
been  allowed  in  C  B, 

Hale  chief  juftice.  A  bond  conditioned  to  perform  a  by- 
law hath  been  ruled  naught.     Adjowrnatur. 

King  ver/us  Wclby, 

ProbibibM.  npHE  plaintiff  had  a  judgment  at  law  agatnft  the  de<» 
3  K^.  ftii.  X  fendant,  who  exhibited  his  bill  in  chancery  to  be  re- 
lieved againft  this  judgment,  and  the  plaintiff  pleaded  this 
judgment,  and  over-ruled.  And  the  plaintiff  by  Sanders 
moved  for  a  prohibition,  grounding  his  fuggeftioh  upon  the 
ftatute  of  4  H.  4.  cap.  23.     Et  adjoumatur. 

And  afterwards  Hak  chief  juftice  direded*  that  the  plaid- 
tiff  fliould  move  the  court  of  chancery  to  have  the  plea  fet 
down  again  to  be  heard,  and  when  it  ftiould  be  over-ruled 
again,  then  the  court  would  confider  whether  a  prohibition 
uottid  be  granted. 

Wtighi 
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Wright  verfus  Woodhouie. 

TRESPASS  for  entering  his  houfe,  and  taking  a  cap  Co{(s. 
of  filver.  The  defendant' juftifies  by  virtue  of  a3^eb*(4>> 
cUufe  in  tlic  aft  of  16  Car.  2.  cap*  a.  Tiat  if  any  perfin 
cccupjing  any  hearth  or  JlovCf  chargeable  to  his  Majefiy^  jball 
leave  any  houfe  before  any  of  the  half-yearly  feafts^  whereon 
the  fame  if  appointed  to  be  paid ;  the  next  occupier  thereof 
Jball  be  chargeable  with  the  fame  for  the  faid  half  year,  and 
that  the  plaintiflF  was  next  occupier  to  him  who  was  in  ar- 
rear.  The  plaintiff  demurs ;  and  adjudged  for  the  defen- 
dant ;  And  now  JVinnington  moved  for  the  defendant  to  have 
treble  cofts,  according  to  the  ad  of  14  Car.  2.  cap.  10. 
which  gives  treble  cofts  againft  any  plaintiff^  who  (hall  have 
judgment  againft  him  in  any  adion  brought  for  ading  by 
that  afi  ;  and  the  court  doubted  whether  this  a&  *  of  14  *  P.  228. 
Car.  2.  be  a  continuation  of  1 6  Car.  2.  as  to  this  particular. 
Et  adfoumatur. 


King  verfus 


TRESPASS  auare  claufum  fregit  pedibui  ambulando  Trcfptfi. 
y  projfernerejes  fencer f  continuando  tranfgreffion.  prad.  |^*'  **•• 
from  fuch  a  day  to  fuch  a  day,  ad  damnum^  iSc,     And  af* 
ler  verdid,  Upon  Non.  eulp,  it  was  moved  in  arrcft  of  judg- 
menty  becaufe  there  can  be  no  continuando  in  breaking  of 
fences.     As  if  I  bring  an  a£tion  of  trefpafs  for  taking  my    . 
horfcy  and  ufing  him  twenty  days;  I  cannot  lay  it  with  a 
continuando.     So  for  cutting  of  trees.     Mich.  20  H.  7.  3. 
pi.  7.     2  Roll.  549.  j^A  5»     Et  adjoi^matur. 

Pybu9  verfus  Mitford.      EjeSlment  in  Northum- 
betland. 

Intr.  Trin.  I4  Can  2.     Rot*  703.  B,  R. 

OF  the  dcmife  of  Gray  and  his  wife.     Upon  Not  guilty,  Efttte.- 
the  jury  found  a  fpecial  verdiS,  That  Michael  Mif-  »  ^«^-  ^^' 
ford  was  Teifed  in  fee,  and  had  iffuc  two  fons,  viz.  Robrrt  3  Di^v.*Ab. 
by  his  6rft  wife,  and  Ralph  by  his  fecond  wife,  whofename  i$8.  p.  8. 
was  fane,  and  fo  being  fcifed  23  Jan.  21  Jac.  by  indenture  *  ^JJ^J^-^ 
covenanted  to  (land  feifed  of  the  lands  in  the  declaration  I  Mod.  nil 
mentioned  after  the  date  of  the  indenture,  to  the  ufe  of  the-iS9- 
heirs  males  of  his  body  begotten  on  the  body  of  his  faid  jJ^* 3,^*^/5$. 

wife 
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wife  yam,  with  remainders  to  his  6wn  right  heirs^  and 
dies.  16  Car,  i.  Rviett  enters  and  levies  a  fine  to  the  u(e 
of  himfelf  and  Mary  his  wife,  and  the  heirs  of  their  bo- 
dies^  ind  dies  without  iflue.  Mary  marries  the  leffor  oF 
Ihe  plaimiff;  the  defendant  Ra/pA  enters,  and  the  jury  con- 
cluded. That  if  any  ufe  did  arife  to  Ral^  by  the  faid  in^* 
denture  of  d  i  Jac.  then  they  find  for  the  defendant^  oth^« 
wife  for  the  plaintiff. 

Jone^  foticitor  general  for  the  platntiflP.  That  tto  oA 
arifes  to  the  iflue  of  the  fecond  wife.  Here  are  two  poitils. 
I.  If  by  this  covenant  an  eftate  be  raifed  by  way  of  future 
ufe,  to  commence  after  the  dfeaih  of  Michoil  the  covenant- 
or. 1.  Admitting  that  no  eftate  do  arifb,  whether  an  eftate 
by  implication  does  arife  to  the  heirs  of  the  ietotA  wifei 
I.  No  eftate  arifes  here  as  a  foture^ ufe,  for  thefe  reafons. 
P*  229.  •  I.  An  ufe  may  arife  in  fufufo  to  a  pcrfon  In  efft\  but  it 
cannot  be  limited  to  ohe  in  being;  to  commence  after  \ht 
death  of  the  covenantor,  Becaufe  a  covenant  fliaD  not  bind 
the  heir,  where  the  anceftor  is  net  bound,  and  (trgo)  a  co- 
venant that  land  Ihall  remain  to  ^.*  after  my  death,  doth 
not  raifc  an  ufe.  ^i  ff.f.* ii.pl.  30.  Dyer  55.  a.  pi.  3. 
Hoh.  313.  2.  Whether  this  ftialt  amount  to  a  covenant  to 
ftand  fetied  to  the  ufe  of  him  atid  the  heirs  of  Bis  body  ; 
and  I  hold  it  doth  noti  i.  H^re  appeareth  no  intent  to 
charge  the  eftate-  in  the  life-time  of  the  covenantor^  Sup^ 
pofe  I  covenant,  that  after  the  death  of  J.  S.  I  wiH  (Und 
feifed  to  the  ufe  of  J.  D.  that  is  by  way  of  future  tife. 

Obje^.  I  Co.  129.  a.  Covenant,  that  after  hb  death  his 
fon  ihall  have  his  land^  raifes  a  ufe  to  the  fon. 

kefp.  That  cafe  js  only  alledged  by  counfet,  and  not  hf 
the  judges.  And  Winch  6\.  BuckJey  and  SimomTz  cafe  is 
contrary,  and  fo  is  MitfireT^  cafe.  Coke  on  Lift.  22.  L 
And  a  man  cannot  make  his  right  heirs  parchafors: 

Le'oinz  for  the  defendant,  i.  Here  is  a  good  ufe  nAfed 
to  Michael  Mitford  the  father  by  implication,  viz.  To  him 
for  life,  the  remainder  to  the  heirs  of  his  body ;  and  this 
appears  by  the  lord  Pageth  cafe^  i  Co.  1 54.  a.  Where  the 
eftate  to  Farmer^  and  others^  during  the  life  of  the  lord 
Paget  being  void,  and  the  other  eflates  not  being  to  com^ 
mence  till  after  his  death  j  the  lord  Paget  was  refolved  to* 
have  an  eftate  for  his  life  by  implication,  i  Anieirfin  263^ 
pi.  270.  Moor  284.  pi.  437.  Penwick  verfus  Mitford. 
I  Anderfin  288.  pL  297.  1  Leon.  182.  pi  256.*  t  Leon. 
101.  pi.  1 2$.  Allen  v^fus  Palmer.  Surrender  to  the  ufe 
of  the  right  heirs  of  the  copyholder ;  and  it  is  frequent  for 
ufcs  to  arife  by  implication,  2  Leon.  21 8*  pi.  275.    Hum^ 

phret9n*^ 
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pireionU  cafe.  The  mind  of  the  party  doth  dirc£k  the  ef** 
tate.     I  Jlnderfon  245.^/.  258.  , 

2.  Adrhit  that  there  cannot  be  fuch  an  ufe  by  implica*^ 
tion ;  yet  this  is  a  good  ufe  to  commence  after  his  deaths 
as  a  new  (fringing  ufe. 

Obje^,   This  covenant  fliall  operate  By  way  of  cdntrad*^ 

Rffif'  It  may  do  fo  in  a  fubjeS  proper  for  it ;  but  here 
the  land  is  bound  by  it.  As  to  the  cafe  of  Dyer  55. 4.  it* is 
not  a  cdvenaftt  to  (land  fetfed  t  for  if  it  had  been  Co^  an  ufd 
would  have  arifcn.  2  Roll.  788.  pL  i.. Buckler  wtrfiis  1?/- 
fnmds.  And  het'e  the  covenant  woi4ld  be  void  if  it  did  not 
raife  a  ufe ;  and  fpringing  ufes  frequently  happed  Upon  a 
contin^^enti     1  Co,  i  ^5.  b: 

*  Hale  chief  jiiftice;  If  a  matt  cdvcnaHt  to  ftatid  ffcifcd  ♦  P;  2^61 
after  his  death,  it  will  raifc  a  ufe  to  commence  after  his 
death,  as  welt  as  during  his  life;  for  though  the  heir  is  not 
bound  where  the  ance(lor  is  not  bouhdi  yet  land  may  be 
charged  in  the  hands  of  the  heir  bjr  the  anceflor,  and  a  ufe 
doth  charge  the  land ;  but  there  may  be  improper  Words  to 
charge  the  land,  as  the  cafe  of  ff.  7.  and  Dyer  55.  is. 

If  H.  covenants  to  (land  feifed  after  his  death  to  the  ufe 
of  J,  D.  he  hath  the  fee  till  his  death;  Paget's  cafe  comes 
not  homic  to  this  cafe,  becaufe  there  was  only  an  eftate  for 
life  drawn  out,  and  no  contingent  life;  Here  are  claufoS  in 
the  de^d,  which  (hew  that  it  was  never  intended  that  there 
Ihootd  be  an  immediate  eftate  upon  the  heir.    Adjournatur^ 

Witmingfon  for  the  piaintifF.  Here  are  three  points,  i.  If 
here  be  a  contingent  ufe  raifed  ?  And  I  hold  there  it  nofi 
i.  Whether  any  eftate  arifci  to  the  covenantor  by  implica- 
tion  ?  And  I  hold  there  doth  not.  3.  Whether  the  iffue  by 
the  fecond.  venter  ihall  not  take  by  purchafe  ?  And  I  hold  he 
JbedL 

f .  A  future  iifc  may  be  faifcd  upon  a  cbntlngerit.  P/owd. 
301.  Shirington  vcrfus  Pledal,  U  in  futuro,  a.  Here  is  no 
eftate-taii  vefted  in  the  covenantor,  becaufe  no  intent  of 
the  parties  (o  to  have  it ;  but  by  implication  he  hath  an  ef^ 
tate  for  his  lifei  The  covenantor  is  in  of  his  ancient  feifm 
till  the  ufe  artfe,  and  not  as  in  cafe  where  a  ufe  arifes  by 
tranfmutatiott  of  pofleflion^  and  here  is  a  new  ufe  raifed, 
and  therefore  Jlf/V^jf/ could  not  be  in  of  an  eftate-taii  exe-  - 
cuted^  3.  Ralph  (hall  not  take  as  a  purchafor,  for  here  is 
a  deforiptioli  of  the  .perfoti,  rather  than  a  liniitation  of  the 
eflate.  , 

Saunders  for  the  defendant.  Ralph  here  (hall  take  fidfi 
by  difcent.  Adjotirnatur.  And  judgment  given  for  the  de- 
fendants 

P  Bradley 


Amtodment 
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Id  a  Scirtfac, 
upon  &  judg- 
ment tni^  plea 
iivas  adjudged 
naught  inB.  R, 
PrnfiB.  1659. 
67  Glya  ch. 
juft. 
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BracUk*^  vetfits  HucchinfoQ^  EfceculSr, 

A  SCIRE  FACIAS  upon  «  judgment  in  debt  The 
defen()ant  pleads  pktnment  Adminijire  generally »  ^ 
rhe  phimtiiF  denfiors  fpectaliy  for  that  caufe; 

And  Jinei  folicrtor  general  moved  to  amend  the  pleii 
becaufe  the  defendant  ought  to  have  pleaded  fpeciaHy. 

•  Hale  chief  jnftice.  The  judgment  binds  the  gbodi, 
ar.d  therefore  it  ftall  b«  prefiimed  that  the  fame  were  right* 
.fully  adminifiered 

Twifden  juQice.  It  hath  been  adjudged  a  good  ^t%\ 
but  let  the  ptea  be  amended^  if  the  defendant  will* 

OkcoYcr  verfus  Ovcrbury.     Error^  Fine  in  C.  B. 

IN  ft  writ  of  error  to  revcrfe  a  fine,  infwicy  is  affigncd 
for  error,  and  a*  Scire  facias  iffues  to  Overtury^  tepte- 
nant  a/id-eonareey  who  pleads  In  rmlh  tft  errcAum. 

Hale  chief  jurfice.  When  error  in  faft  is  wellalRgneJ 
for  error.  In  nulh  ejl  Erratum  amounts  to  a  confeffion  of  ite 
fad;  as  if  infancy  be  aifigned,  the  plahntiff  cannot  plead 
In  nulla  ejl  erratufH,  becaulc  by  it  he  confeffeth  the  infency, 
btft  he  ought  to  take  iflue;  but  if  the  party  afflign  for  error, 
that  the  court  did  not  ftt,  or  that  the  defendant  did  not  ap- 
ipear,  which  aflignmehti  are  f>f  matters  of  fa&,  but  ncJt 
well  rnade^  thcie  Irl  nulh  efi  erratum  amount^  to  a  de- 
biurrer; 

Captain  Waters  being  a  captain  in  th6  foot  guardsi  trtd 
tiisferjeant  refcued  one  of  his  foldi.ers  of  his  coi^an/irom 
the  curtody  of  the  Iheriffs  of  London^  and  for  that  oflfencc 
rin  information  was  exhibited  againfl  them,  ancj  they  csfflc 
into  court  and  conff  ffcd  the  faQ  ;  and  upon  that,  confeffion 
judgment  was  given  againd  them,  and  the  captain  was 
fined  roo/.  and  the  ferjcant  50/.  and  imprifomcnl  awarded 
againd  ihtrn  until  payment  of  the  fame; 


Southam  verfus  Allen,  for  tVords. 

Words.  ^^^KE  plaintiff  is  a  keeper  of  livery  ftables  and  an 

X     inn  at  the  Belfavaf^e  ;  and  the  defendant  had  otfaer 

flablcs  for  the  fame  purpofc,  in  the  fame  yard,    A  ftrang«r 

comes  iviih   a  waggon  into  jhc  yard,  and  denaands  of  tbe 

dcfendanti 
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defendant »  which  is  Be^tnage-Im  f  the  defendant  repHed» 
TM$  is  Bei(Wvflge-Inn,  deal  n$t  wHk  the  plaintiffs  far  he  is 
kf^akef  end  there  is  neither  entertainment  for  wum  or  horfe ;  and   - 
after  verdid  for  the  piaintiflF>  and  great  damageiy  judgn^ent 
wiia  gtveli  fbf  the  plaiati£F  after  much  debate* 

♦  Baker  verfus  Btjlftrode.  ♦  p^  232. 

DEBT  upon  an  6bIigation»  upon  condition  that  the  Condition, 
defendant  (hall  well  and  fufficiently  execute,  to  the  *  Oa^v.  39. 
fatisfaaion  of  the  plaintiff's  counfifti,  a  relcafe  within  feyen  Jj^J  ^, 
days  after  a  decree  of  a  moiety  of  the  money  decreed,  i  Vent.  ajj. 
The  defendant  pleads,  that  the  plaintiff  did  not  tender  any  '  J?^*  '**^ 
releafe.     The  plaintiff  demurs.  ^-  ^' '  *^^* 

Hale  chief  juftice.  If  advice  had  been  neceflary,  theh 
the  plaintiff  mull  have  done  the  firft  ad,  but  now  it  is  at 
the  peril  of  the  defendant,  that  the  releafe  be  to  the  fatjs- 
fadion  of  the  plaintiff's  counfel ;  and  judgment  was  given 
for  the  plaintiff. 

Pridcaux  verfus  Warnc*     Replevin, , 

FOR  taking  of  a  fail  of  a  (hip;  the  defendant  avows  (^^^^^ 
the  taking,  for  that  he  is  feiied  of  the  manor  of  Pad^  1  Danv.  Ah. 
Jlow^  within  which  there  is  a  common  key»  extending  from  ^*^P'  ^' 
fucba  place  to  foch  a  place,  for  the  unlading  of  fait,  and  j  Mod.^^o4. 
that  he  and  all  thofe,  £2fr.  have  Ufed  to  repair  the  faid  key,  3Keb.t4^ 
aadhave  kept  a  buftiel  for  meafiiring  of  falt^  and  that  they  *^^'  ' 

have  had  of  every  ihip  arriving  there,  laden  with  fait,  one. 
bu(kel  of  fait ;  and  that  the  plaintiff  had  a  (hip  arrived  at 
the  key  ladeB  with  fait ;  and  becaufe  a  buftel  of  fait  was 
not  paid  according  to  the  prefcription,  he  avows  the  faking 
of  the  fald  fail.  The  plaintiff  pleads  in^bar  of  this  avowry, 
that  the  river  upon  which  this  key  is  pretended,  is  a  great 
rivea  of  ten  miles  breadth,  and  that  the  key  extends  but 
half  a  mile,  and  that  the  (hip  arrived  feven  miks  diftant, 
Aifqi  hde,  that  the  faid  (hip  did  arrive  at  the  key  within 
the  bid  nnnor.    ^The  defendant  demurred. 

PdUxfenioe  the  avowant,     i.  Whether  this  be  a  good 
prefcription  without  keeping  a^bulhel,  or  repairing  the  key  ?  « 

and  it  fecnB  it  is.  ax  &.  7.  i6.  Br.  Prefer iptien  92.  3 
Cr9.  710.  Dyer  352.  b.  And  the  not  coming  pp  to  the 
kay  makes  nothing  againft  the  avowant,-  becaufe  he  caii. 
come  up  if  he  pleafe.  Co.  a  /«/?.  22a.  Murage,  Roll.  Pre^ 
fi^ipH^n  265.  for  DuUin,  Trenage,  i  Leon,  231. 

P  %  Objea. 
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N  t)hje£l.     'Tis  oQt  of  the  manor. 
Refp.     Me  itiay  daJm  foch  a  privilege  in  another  manor'.'. 

*  P.  233.      ♦2.  The  taking  of  the  fail  is  lawful,  becaufe,  i.  Tboogk 

it  IS  not  ihe  goods  of  him  who  ought  to  pay  the  duty  ;  yet 
it  is  well  enough,  for  that  is  not  neceflary.  Pti^ch.  21  Or. 
a.  Welch  verfus  Bell,     i  RoU.  666.  if^orJ  verfus  Li/fc. 

Courtney  contra i  for  the  plaimiflF.  It  is  no  good  prefcrifv 
tioni  becaufe  it  hath  no  good  foundation  nor  meritorious  con* 
f|deration^  For  i.  Reparation  of  the  key  extends  only  to 
ihips  lying  at  the  fame  to  lade  arid  unlade  \  and  the  keeping 
6f  a  bu(he(  is  nocaufe,  no  more  than  (he  cafe  of  aulnsg^i 
i  H.  4.  14.  Dyer  117.  2.  This  is  a  duty  frorii  the  mcr^ 
chanty  not  from  the  (hip.  3.  The  fail  is  an  unrcafonablc 
diltrefs,  becaiife  it  difables  the  whole  (hip. 

Hale  chief  juftice.  This  prefcription  is  only  for  a  wharf, 
not  for  a  port,  and  here  ousiht  to  be  reafonable  recompence 
for  the  prefcription.  For  Magna  Charta  .fays,  Omnes  Met- 
caiorcs  peregrinos,  tfr.  without  unreafonablc  toll ;  and  he 
who  hath  a  port  ought  to  find  and  provide  weights  and 
meafures,  and  other  thingt.  And  in  thii  cafe  the  avowarft 
may  as  well  prefcribe  to  the  con6ne8  of  France^  and  there* 
fore  it  is  hdt  a  ^ooti  prefcription  ;  as  the  cafe  of  the  Belmtn 
of  Litchfield^  Adore;  And  it  is  not  faid  what  fait  was  in  the 
Ihip,  and  there  may  not  be  above  two  btrfhels }  add  tbere^ 
fbre  judgment  was  given  for  the  plaintiff. 

Taylor  verfus  Holmes^     Errer  in  Northampton. 

AfHons.  A  SSUMPSIT  and  Trover'  in  one  declaration.     The 

«  Lev.  101.      jf\.  defendant  pleads  as  to  the  AJpimpJH^  Nm  Affumpfii 

i^^^l^'     and  as  to  the  7Hver,  Noh  Gulp.     The  jury  find,  as  to  the 

i<>»>  335-        '^IT^^npfit  for  the  plaintiff;  and  as  to  the  Trover  for  thcdc^ 

fendanr,  and  the  joining  of  thcfe  two  adions  in  one  dccla^ 

ration  is  ailigned  for  error;  Und  adjourned;  but  it  feemeth 

not  to  be  good. 

Lomax  verfus  Armourtr.     Errol'  in  j^ewcaftle; 

Error.  T\OWER  in  Newcafile  by  plaint  there.     And  the  crrof 

3  Daav.  Abr.  LJ  afligned   is,  That  freehold  is  not  pleadable  without 

Tri;.  98,  original  writ.  Brit.  128.  b.  F.  N,  B.  77.  h.  Co.  Injl.  2. 2^h 

1*3.        *  3'i«    I^^f'  429.  3  Cr.  10 1.  MarjBal  verfus  Hobs,  as  to 

;  K."V4r  «"!»'  •  44  E.  3.  28.  37.  50  ^ff-  9.     But  fines  .nd  ««« 

^zf,  4a I.  *  aSions  differ,  lor  a  fine  is  an  amicable  fuit,  Uf  cottt.  3  Crv' 

*  Pi  234.  1 141  116.  OcUf/f  93;     Et  adjournatun 
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Bilkiv  and  Norman,    Frenchmen,  were   condemned   forTfc»fon. 
dipping,  and  judgment  given  by  the  fecond  judge,  only  to  *  ^^*t'i'§4. 
be  drayn  and  hanged^  contra  al  Coke.     But  by  all  the  jur-  3  i^eb.  178.*   . 
ticca,  this  offence  of  clipping  is  made  treafon  by  the  ftatutc  ^**  3  '"*^-  '7- 
of  3  H.  5.  cap,  6.  and  is  of  the  fame  nature  with  coining, 
the  purfiihment  and  judgment  whereof  is  only  drawing  and 
hangingi  becaufc  fo  the  judgment  was  at  the  common  law ;  >  C'-  S^J* 
«nd  the  ftatutc  of  25  B.  3.  cap.  2.  which  declares  what  ^'^^''•'*  '**• 
Ihall  be  treafon,  doth  not  appoint  the  judgment  ^  and  by 
the  commoa  law  the  judgment  for  coining  was  drawing  and 
hanging  for  a  man,  and  burning  for  a  ^oman.     Fiet0,  L  u 
cap.  ja.  Vidt  Dyer  %y>.  b.  pi  5  5. 


Term. 
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Sir  Matthew  Hak^  Chief  JuOn. 

Sir  Thomas  Twi/den^  "j 

Sir  RUhard  Rainsford^  and   ijitfliccs. 

Sir  mUiam  IFild^  J 


Dunkin  v^r/irj  Frances  Mun  Widowy  Admini^nArix 
with  the  Will  annexed  of  Quarks  Brown  during 
the  Minority  of  Margaret  Brown. 

Hfvlfc.  ^  I  ^HE  cafe  was,  that  to  1663.  paries  Brown  made  hi| 

J^  will  in  writtngy  and  made  Michael  Dunkin^  the  plain- 
tiff's  father,  and  three  others  his  executors,  in  truft  for 
Margaret,  and  died.  1667.  admini (I ration,  with  the  wi!l 
annexed,  was  granted  to  the  faid  JlfirV^/ iDumb'ii  the  father. 
In  O^ober  1673.  Michael  Dunkin  the  father  makes  his  will, 
and  the  pUintiflF  his  executor,  and  dies ;  the  defendant 
takes  out  adminiftration  of  paries  Browns  eflate  for  the 
life  of  Margaret,  and  puts  in  a  caveat  againfl  the  now 
plaintiff's  prOvirg  his  father's  will,  and  prays  that  the  faid 
will  may  not  be  proved  till  a  commiflion  of  appraifenient 
hath  iffued  out,  to  appratfe  the  goods  of  Michael  Dunkin 
deceafed,  and  a  commiflion  of  infpedion  to  view  the  books, 
papers  and  writings  of  the  faid  deceafed,  and  had  them. 
The  plaintiff  appeals  to  the  delegates,  where  Mm  put  in 
her  allegations.       *       ' 

And  the  plaintiff  moved  by  fir  Francis  JVinmngton  for  a 
Mandamus  to  be  direded  to  the  judge  of  the  pierogative 
court  to  command  him  to  projceed  in  proving  the  will;  and 
alledged  F,  N.  fi.  63.  decautione  admittenda,  and  the  cafe  of 
the  Chr/JmSf  and  Gold's  cafe,  1652.  and  the  rarth^r,  for 
that  the  will  is  not  controverted,  but  the  probate  flopfted 
for  a  collateral  cabfe  ;*  and  the  Mandamus  was  granted  by 

*  P.   276.^^^  ^^^^^  *  j"^g^^'  abfente  Hale.     Nota\  The  fuggefUon 

for  the  Mandamus  wdis  brought  into  court,  and  read  before 

...  ...  ^fce 
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the  Mandamus  gr^nte^.  FiJ,  F.  N>  B.  2^00.  a.  Ex  grav9 
Querela  to  iaCpicc  the  mayor  of  Oxford  to  prove  a  will* 
Et  ibid,  a.  A  writ  lies  to  the  ordinary. 

fienfon  vjtrfus  HadTon. 

Pafch*  26'Car«  2.  Intr.  Hill.  ^5  &  $26  Car,  2. 
Rot.  696. 

A     Tenant  for  iife,  <be  remaiader  to  Dhe  tife  of  £.  in  ReiDtlnder. 
^  I«i1,  pemainder  to^".  io  tail,  remainder  10  the  heirs  *  V«^  ^^• 
<A  -^he  defendant.    'Provided  that  A.  (hall  have  jpower  to  \  Kcb.  174* 
make  leafes  for  years  in  pofleflion,  veverfion  or  contingency.  xS?,  x^x. 
if.  makts  a  leafe  for  years,  to  commence  aftf  r  xhe  death  of 
5.  without  iflae. 

By  Ibdt  chief  juftioe,  £.  nuy  bar  thit  leafe  by  a  comnaon 
•recovery,. akhough  this  arife  precedent  to  tlie  efiate^tail, 
hecaufe  it  is  in  continuance  of  the  eftate  of  R. 

Williams  verfus  Fry. 
Mich.  22  Car.  2,  Rot.  392.  B.  R, 

TT^JECTMENT  for  Newport  houfe  of  ihcdemife  ofcQidiilon. 
\]j  George  Porter.     Upon  Non  culp.  a    fpecial    verdia.  *  ^°^-  '^''^ 
The  earl  of  Newport  was  feifcd  in  fee,  and  had  iffue  ilirce  3^.  p.  a! 
fons  yet  livingi  and  two  daughters,  Anne  and  Ifabel\  Jfabel  «  l^cv.  n. 
.married  the  earl  of  Banbury,  by  whom  (he  had  ifluc  Anne,  '  ^^\  ^^'   ' 

.  i-      1  «  I        /-V*    '  *  .    ,        —»,  I  vent.  199. 

now  4ieiendant ;  the  other  filter  Anne  was  married  to  Thomas  %  Kcb.  756, 

Porter,  by  whom  Ihe  had  iffue  George  Porter^  the  lelTor  jf  7^7i  ^m,  »^7- 

thcjplaintifF.  8  ffi.  iH  Car.  %.  the  earl  of  NeiKj,port  made  ^  ^'^'  •^' 

his  will  in  writing,  and  devifed  the  houfe  to  his  wife  for  her 

lifej  remainder  to  the  defendant  4^^^  ^nd  <hc  l^cirs  of  her 

body,  lUHler  this  condition  (on  which  the  cafe  depends)  *:;/£• 

Provided  always  and  upon  condition,  that  if  my  faid  ^raiid- 
Mld  do  marry  without  the  canfent  of  my  faid  wife,  Charles 
earl  of  Warwick,  and  fldwar^  earl  of  ManchelUr,  and  the 
m^or  part  of  them  ;  and  in  cafe  the  faid  lady  Anne  Knowlcs* 
do  or  Jball  marry  without  the  confent  of  the  major  part  of  my 
•  fiud  trufleesy  or  fhall  happen  to  depart  this  life  without  iffue  ♦  P.  2 J** 
jof  her  body,  then  1  will  and  bequeath  the  faid  premiffes  unto 
piy  grandchild  George  Porter,  fin  of  my  faid  deceafed  daugh^ 
ter  lady  Anne,  Jate  wife  of  Thomas  Porter,  and  his  heirs 
for  ever. 

18  Aug.  v66t.  Anne  marries  Chriflopher  Fry  whhout  the 

confent 
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cpnfent  of  the  counters  of  Newport ^  earl  of  Warwhk,  wnA 
£arl  of  ManchefieTf  and  the  faid  Arme  had  not  then  notice  of 
ihe  will  of  the  faid  earl  of  Newport^  and  then  (be  wt&but 
pf  the  age  ot  fourteen  years. 

Refohed  i.  It  is  a  limitation,  and  not  a  condition  ;  tbo* 
the  wo^ds  are  the  exprefs  words  of  a  condition,  yet  they 
muft  always  be  conformable  to  the  intention  of  the  parties* 
Dyer  317.  pi.  5.  3  Co.  %i.  3  Cr.  833.  2.  591.  3.  376. 
2  Leon.  31.  Owen  8.  RoU.  Ahr.  41 1.  By  which  cafes  it 
appears  that  words  of  condition  in  a  will  (hall  enure  as  a 
limitation ;  and  thpugh  in  ilf.  Poriingtmh  cafe  10  Q.  it  |S 
faid  otherwife,  yet  that  is  but  an  accumulative  reafon, 
>vbich  was  not  neceflary. 

Refok).  2.  Notice  of  the  condition  ^%%  not  n^eflary : 
1 .  None  is  appointed  by  the  devifor  to  give  notice.  2.  No 
body  is  concerned  to  give  notice,  the  heirs  and  executors 
have,  nothing  to  do  therewith.  3.  AH  patties  had  eqtial 
means  of  coming  to  notice;  and  if  notice  be  reqqifite  \t 
might  be  a  means  to  avoid  the  will  of  the  devifor.     2  Cr. 

1 19-  !•  S75'  4  ^*  ^^'  $-  ^'Q*  ^  ^*  391*  4*  ^^  '^  ^ 
thing  which  concerns  his  own  interefl,  which  is  the  trae 
reafon  of  fir  Andrew  Corbet's  cafe.  5^  It  was  tkH  impofljble 
for  the  defendant  to  have  inquired  and  informed  herfelf ;  and 
jf  (be  remains  ienorant  and  not  informed,  it  is  her  qwn 
folly.     I  Roll.  A}r.  463.     Hob.  68. 

As  tp  Franch^s  cafe,  8  Co.  92.  there  the  party  had  other 
rneans  to  claim  befides  the  wiir,  and  (houid  not  need  to  take 
police  of  the  will.  But  in  our  cafe  the'  will  is  the  only 
way  to  claim  the  edare,  and  therefore  the  defendant  ought 
to  take  notice  thereof.  As  to  the  cafe  2  Cr.  144,  fifolineuxt 
It  lies  there  properly  in  the  cpnufance  of  the  younger  Ton, 
that  the  legacies  [be  paid  or  not,  Uc.  and  diflPtrs  from  this 
principal  cafe.  And  fo  judgment  was  given  by  the  whol^ 
court  (abjente  Morton)  for  the  plaintiff.  Finch  attorney 
general,  Jones  king's  counfel  for  the  plaintiff.  North  foli- 
citor,  and  iVinnington  for  the  defendant. 

f  p.  238.  *  Memorandum^  Quod  decirno  fexto  die  OHobns  anno 
'  Regni  Regis  CaroU  Secund.i  29.  Annoque  Domini  1677. 
recepi  Breve  Domini  Regis,  quod  fequitur  in  hacc  verba: 
Carolus  fecundus,  Dei  gratia,  AngUa^  Scotia^  Frwcif,  &■ 
Jllberni^  Rex,  Fidci  defenfor,  tff.  DileSo  &  fidcli  noflro 
Thoma  Raymo^  Armig^ro  falutem,  Qiiia  de  advifamento 
jConfilii  noftri  ordinavimus  vos  ad  (latum  ii  gradumServt- 
entis  ad  legem  a  die  Sandt  Michaelis  prox.  futur.  in  tres 
feptimanas  fufcipiend.     Yobis  inandamus  firmiter  injungend 

quod 
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quod  «os  ad  ftatum  &  gradom  prsdtB.  in  forma  prscdida 
fufcipiend'  ordinetis  &  praepareris,  &  hoc  Tub  poena  jnilte 
libramm  nullatenus  oroittatis.  Telle  meipfo  tpiid  IVeftm. 
tcrtio  die  Julti  Anno  Kegni  noftri  vicefimo  mono. 

Sur  le  Label  fie  infcribitur,  Diledo  ic  fideli  noflro  Tiom^ 
R^^mond  Armtgero  ad  ftatum  &  gradum  Servien'  ad  legem 
fu&ipiend'  Ret.  tres  Micbaelis.     Barker, 

In  this  call  were  thirteen  ferjeants,  (vii^.)  of  Graft  Inn^ 
T/iomai  Halt,  iViUiam  Gregory^  Richard  fVefion,  fir  Robert 
Baidockf  My  felf'and  fir  Thomaf  Stringer.  Of  the  Inner 
ftempk,  fir  WilUem  Dolbhi  recorder  of  London^  Ritkard  Hoi- 
bway,  Thomas  Street  aod  Jfiin  Simpfin.  Of  the  Middle 
Temple f  Themas  Rawlins.  Of  UncohCs^  Inn,  Thomas  Strode 
«nd  (ir  J^  Siaw.  The  infcriptlon  of  the  ringsj  <^rati4 
^ii*9  ^^ft  9peribus  l»egis* 
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Wigfon  verfus  Garret.     EjeSmint. 

TH  E  earl  oiLeiceJler  ai  EUz.  makes  a  fettiement  upon  |>owrt. 
himrdf  for  life,  the  remainder  to  his  iffues,  the  re-  *^]^j*J^jj 
mainder  to  others,  with  power  of  revocation^  by  indenture  J  i^cb!  366,* 
fubfcribed  and  fealed  by  himfelf,  and  to  limit  new  ufes.  4^9*  5>o« 
The  26/A  of  EUz.  he  covenants  to  levy  a  fine  to  other  53«»  57*- 
ufes,  and  four  years  after  levies  a  fine  accordingly.     And  if 
this  indenture  and  fine  make  a  revocation  of  the  ufes  in  the 
firft  deed  was  the  queftion.     Refolved  that  it  is  a  revoca- 
tion, becaufe  that  the  deed  and  the  fine  are  but  one  convey- 
ance,  and  a  cafe  was  citeJ  in  Mich.  a6  Car.  t.  C.  B.  Rot. 
1442.  Ingram  verfus  Parker.     Sir  JViUiam  Catejby  makes  a 
conveyance  to  the  ufe  of  himfelf  for  life,  the  remainder  to 
Robert  his  fon  in  tail,  with  a  provifo  for  him,  or  his  fon^- 
by  deed  under  hand  and  feal  to  revoke.     Sir  William  dies» 
Robert f  the  fon,  by  bargain  and  fale  fells  for  1000/.     But 
the  deed  was  not  inrolled,  and  after  a  fine  was  received^ 
9nd  held  by  three  juftices  that  the  fine  was  an  extingui(h« 
tnent  of  the  power : 

But 
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But  Hsb  chief  jUSice  4loitbreJ  of  ihe  Cf«(e  |o  te  kv. 
And^e  cited  dame  ilafimgs*s  caSt,  which  w»f  trpgiH  for 
life  whh  a  remainder  over,  wilfa  a  ipow«r  io  nak^  a  lioio* 
ture.  And  the  tewinc  for  life  oovenaots  fto  iftaod  ffifed  (9 
febe  ufe  of  his  wife^  for  her  iiie»  &r  her  ffi'intViHt^  ile* 
folved  a  igood  eMcmton  of  the  ^n^er.  la  icovomiit  bf  irp 
denture  that  when  J.  £.  fays  ao/.  he  Aall  baiae  his  hradi  i» 
a  revocatipn.    Jo<%9ient  mms  fibres  for  ti»  f\$miS^ 


^  P.  240.  ^  Rifky  tvrySrj  DasDC  fiaifingbi&.    EjtSment  in  h 

Exchequer. 

Dcvife.'  ♦TPHE  <rafc  was,  "Tempie  aiid  two  others  were  tenants  in 

*a8*°''*a^^'  common  of  the  manor  of  Burton  1>affet  in  <hc  cottoty 

of  Warwick  in  fee.  Temple  makes  his  will  in  writing  of 
his  third  part,  and  after  by  indenture  and  fine  partition  is 
made  betwix-t4be  tcnaiiis4w  aammoni  «nd  if  this  partition 
^  be  a  revocation  of  this  will  was  the  queflion.  And  it 
feemed  to  all  the  barons,  viz.  Montague ^  Ldftktonf  fkir- 
land  zcii  fieriief  that  it  /is  ^npt  9fiy  novocation:  Btft  judg- 
ment was  not  given,  T)ccaufe  the  jJlaintiflF  obtained  lave  to 
difcontinue  his  adion. 


Term. 
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In  tjxc  JExchcqucx. 


TJi^  AoQiwj  Ca\ex9i  vnfus  Sir  Cdwar4  F^mcr, 
^  Engtijh  Mh 

I      W^fiE  ctffe  wts'fijch^  Tbe  kingie^ed  tin ise  of  the  una-  Grant 
^J^  ner  «f  Hdbtck  in  the  county  of  iL/izMiiBy  iforcnt^  it  with  «  Lev.  i7f.' 

I  ibe  «pp«rteftanceB,  snd  mife  Ofmfia  fimdum^  fdumt  jarenas^ 
Ptn§s  m$re fades  -fj  tmrnn  4&k  tetT'Os,   qum  nwk  inuniat* 

I       ^xipuHt,  (!f  gita  finrint  imptfflerum  ruwpgrat  ie  mmri^  wtik 

I  *  MkH  otj^m&t  ^Che  tniftecftal,  Ej^«  T^e  lands  in  i|ucftioR 
^»«i^  lender  the  frft  ^watier  2|t  «he  time  of  making  the  patent^ 
M  v^R^nce  recovered  from  tliefea.  Aid  the  Me  queff- 
tk«  <wa»)  if  4hc(le  lands  ifiq>rovcd  and  necoveicd  from  ike 
fen  ^ft  ^  the  fiid  grant  f 

I  £^0//  for  the  king.     They  do  nat  pafs ;  i.  Let  as  con- 

fuier  what  (halt  pafs  if  it  were  the  grant  of  a  common 
pcffon. 
^dhf^  How  this  differs  being  now  in  the  cafe  of  the 

I       %.  ' 

'  3<//y,  The  nature  of  the  thing  granted. 

The  words  are.  All  the  lands  contiguous  and  adjoining 
^^thefia\  what  fignification  thefe  words  ihall  have;  for 
if  all  ihe  lands  pafs,  Wr.  it  will  extend  to  Denmark. 

2.  If  this  cafe  be  confidered  as  the  cafe  of  the  king. 
S^eiy  grant  of  the  king  ought  to  comprehend  certainty ; 
sod  therefore  his  grant  of  demefnes  doth  not  comprehend 
^pyholdsj  although  it  be  otherwife  in  cafe  of  a  common 
perfon. 

Zdly,  This  grant  is  of  part  of  the  fea,  which^  being  par- 
cel of  the  prerogative,  ought  to  be  exprcfly  named;  and 
^hc  fca  is  the  foJl  of  the  king,  Selden^s  Mare  Claufum  223. 
^hich  refers  to  a  proclamation  of  the  king  7  Jac,  men- 
tioned in  Lex  Mercatoria  135. 

ObjeH.  Here  is  a  particular  gtlant,  and  certain  words, 
for  they  are  §tfandocunque  in  pojlerum  necuperat  fueritit  f0 
^^U^ionem  maris. 
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Refp.  It  is  only  a  poflibtltty,  and  therefore  void ;  as  tf 
the  king  grants  land  when  it  (hall  efcheat,  it  is  a  void  grant, 
f  Pt  942>  3.  IF  «  it  flull  be  a  good  grant/  it  Ai^U  be  pf  a  freehold  to 
commence  in  futuro,  which  the  law  permits  not. 

H^alkp  for  the  defendant.  It  is  inquirable,  i.  if  the 
thing  here  be  grantable  by  the  king.  2.  If  here  be  faffi- 
cient  words  to  pafs  it. 

jls  to  tie  %Jl,  Here  is  a  capacity  in  the  king,  becaufe  he 
is  abfolute  lord  of  the  Britilh  feas,  as  appears  by  SeUenU 
Mare  Claufum,  he  may  grant  part  of  his  marine  patrimony 
as  well  as  his  I^ds.  2.  Here  is  a  perfon  capable  to  take ; 
fubjeSs  are  Capable  of  a  property  in  the  fea.  SeUerCs  Man 
daufum,  lib.  i.  cap.  i^^pag.  60.  De  jure  Belli. 

As  to  the  2J3  Here  are  words  fufBcient  to  pab  thefe  lands. 
True  it  is,  that  franchifes  or  other  things  of  prerogative  do 
DQt  pafs  without  plain  words ;  therefore  a  grant  of  Bma 
felonumf  iic.  will  not  pafs  the  goods  of  one  that  flands 
mute  and  will  not  plead.  Mich.  8  H^  4.  2.  pi  2.  So  the 
grant  of  the  amerciaments  of  hb  tenants  doth  not  pafi 
amerciaments  of.  them  by  the  king  as  coromiflionen  of 
fewers.  z  Bulflr.  235.  The  king  againft  the  earl  of  £;r<^. 
But  here  the  grant  is  not  of  a  thing  which  is  part  of  the 
prerogative;  for  the  foil  of  the  fea  is  in  the  king  as  part  of 
his  inheritance,  and  not  as  a  thing  of  prerogative.  2  Lemf 
|.^8.  By  fValmfljf.    It  was  adjourned. 


Term. 
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Sir  Frtf»if/V  iV(7r/A,  Chief  Juflicc. 
Sir  iJ^fr^r/  Atkins^  S 

Sir  ^ftTf  i&  JVyndbami  >  Juflice& 

Sir  IViUiam  Scrogs^  J 


Serjeant  Barbc  W  (?/A^j,  Mxecutofs  of  John  Pyfl« 
fcnt,  ij/f  Protbonotary  of  ibis  coUrt^  PlainuSsj 
v^i  Jofliua  Burton  Geni^  Defendant. 

IN  /IJfump/it^   the  plaintiff  declares  that  the   defendant  Adadaf^fit* 
28  A^,  1668.  was  indebted  to  the  faid  John  Pynfent  in  ^^^^^ 
hts  life-time  in  60/.  pro  pecwuis  ipfiut  Johannis  Pynfent  fr-  anu  198. 
dim  Johanni  Pynfent  In  vita  fua  debit^  pro  damnis  Clerich  ut 
wt  Protiatwtarior*  Curia  Domini  Regis  de  Banco  hie  ii  per 
ipfum  Jofhoam  ad  ufum  ipfms  Johannis  Pynfent  ante  temput 
ittud  hsAif  a  recepC^  the  which  he  the  fame  day  and  year 
proroifed  to  pay  to  the  faid  ffAn  in  his  life-time  upon  re- 
queft,  the  which  he  hath  not  done,  t(\  his  damage  of  20/. 
The  defendant  pleads  Nrni  AJfumpJit  infra  fex  annot.     The 
plaintiff  demurs ;  and  adjudged  for  the  defendant,  that  this 
debt  for  damage  clere  is  within   the  ftatute  of  21   Joe* 
becaufe  it  rifes  out  of  the  a^ion^  and  not  grounded  on  the 
record. 


Term- 


*  p.  144.  •  Term.  Tria*  3a  Car.  ^.  C.  B. 

This  Term  Jtiflke  Scrags  v(m  made  Chief  Juftice  of 
the  Kin^s  Bench,  in  die  place  of  Sir  Richard 
Rainsford  j  VePe  Bertie^  BaroA  of  the  &cchequer^ 
made  Juftice  in  his  place ;  and  Francis  ^ran^cn 
Seijeantj  Baron  of  the  Exchequer. 


Angel  ver/as  CleypooL 

fiefct  .Tr\^^'''^  ^^^  3^^    ^^^  plainriff  obtains  jnigmtnthj 

i  1  Nihil dicit  five  years  ago;  the  defendant  brings  error 
in  Bartca  Regfs,  and  afligm  for  error,  no  original,  and  opon 
m  Certiorari  the  Cujfof  Bnvium  returns  no  original.  And 
lifter  the  pdatnttfF  procures  an  original^  and  crpon  en({airy  in 
chancery  the  mailer  of  the  toHa  ordered  that  the  writ  fliould 
be  fet  afidc.  And  now  ferjcant  Barrel  moved  that  the  writ 
ftoald  be  fet  aftde  and  taken  off  the  file. 

North  chief  juftice.  The  order  of  the  mafter  of  the  njlb 
hath  not  any  authoftty  here,  for  if  the  Cupos  Srevium  take 
h  off  the  file  he  forfeits  hit  office. 


•  P.  245.  *  Teriri.  Mich.  30  Car.  2.  C.  B. 


Bnx>ks  verfus  Hague.    AJfumpfit. 

Cafe.  HP  HE  plaintiff  counts  fpecially  as  attorney,  for  fevenl 

3Saik.  19.        A    fees  and  fums  of  money  by  him  expended  in  fevcnj 

3  Jac  cap.  7.  f„ij3  fQ^  ^Y^^  teftator  of  the  defendant,  and  that  he  demawW 

them,  and  neither  the  teftator  nor  the  defendant  had  pai^ 

them.     The  defendant  pleads  the  ftatute  of  3  Joe.  cep.  V 

and 
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tiKl  th»t  fbe  plMififlT  bad  not  giten  t&  tile  teftator^  Mr  ta 
the  defeffdant  fcimndf  before  the  wrir  brought,  sn}^  bttt  of 
chorges^  aecdrding  to*  the  ftiifufe.  Upoft  thi»the  plaintiff 
demurs ;  and  adjudged  for  the  defendant^  thet  it  b  »  good 
ptea: 
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Langley  t^^r/irj  Chatc.    Probiirtion. 

^T^HE  plsfifntiff  fiiggefts  that  there  is  a ''cuftom  time  ProUbitio v 
^  whereof^  ^c.  within  the  pttrtih  of  Stretiam  in  the 
cosnty  of  Surrey^  thai  the  churchwardens  with  the  major 
pan  of  the  pariAiioners  ma/  order  the  feats  in  rhe  churchy 
and  the  church wardltns  are  to  fee  to  the  repairs  of  them; 
aad  ihat  the  defendant  libeHed  la  the  ecdefiaftical  court 
for  the  fole  ufage  of  a  pew  in  the  f&me  chorchf  and  fet 
forth  rn  his  Ubal,  that  one  BodviU  i6i  i.  being  feifed  of  the 
land  within  the  parithy  built  an  houfe  upon  it,  and  after  in 
the  year  163).  at  bis  own  coft  buik  tljvf^  P^v  ui  ^be 
church  for  himfelf  and  his  family^  and  Told  the  houfe  and 
pew  to  the  defendant  Ciuie  and  bis  heirs,  and  by  fentence 
in  the  ecclefi^kflical  court  the  ordinary  anneted  the  faid  pew 
to  the  faid  houfe,  and  ihat  the  defendant  and  his  heirs  en« 
}oyed  it.  And  that  the  churchwardens  would  have  placed  ' 
the  plaKniiiF  there,  and  the;  defendant  libelled  againft  the 
piatBUff  in  the  ecdefiaitical  court.  Now  the  plaintiff  prays 
a  prohibition,  and  alledges  2  RelL  24*  Brabin  verfus  TredS' 
MM,  Pop.h.  140. 

N$rth  chief  judice*  A  prohibition  flian  not  be  granted^ 
because  the  ordinary  hathiurifdiSioit^  and  the  churchwar^ 
dens  cannot  judle  out  his  autiiority,  when  the  privilege  ia 
claimed  only  for  the  defendant  and  his  family ;  becaufe  aa 
to  him  and  his  heirs  a  prohibition  lies^  and  if  the  plaintiff  ^ 

be  grieved  by  the  feAtence,  he  may  appeal.  And  the  office 
nf  churchwarden  is  a  Icind  of  ecdefiaftical  office.  True  it 
b,  the  parifhioners  are  to  take  care  of  the  repairs  of  the 

thurch. 
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ctkureiii  as  it  appears,  Regift.  44.  b.  but  the  ordinary  h^tH 
of  common  right  the  ordering  of  pews  in  the  church.  If 
this  fuggeftion  fhould  bold»  the  ordinary's  jurifdiSion  woUl4 
be  rqtally  fet  afide. 

iVyndham  and  Bertie  juftices  accordingly ;  but  Atkins  jiri^ 
tice  contra f  That  a  prohibition  Hes,  becaufe  this  cafe  dotfi 
tiot  dtfTer  from  the  cafe  of  Brabin, 

♦  P.  247.  ^  Baynes  verfus  Edward  Belfon. 

Intr.  Windford  Trin,  30  Car*  2.     Rot.  1496.  Oxatii 

Ptwer.  TT^  JECTMENT  of  the  dcmife  of  fir  T^mas  Curfon  ba-» 

r^  ronet :  Upon  Not  guilty  pleaded,  the  jury  find  a  fpe-* 
cial  verdid, 

That  fir  Join  Curfon  being  feif|?d  of  the  manor  of  ^a* 
terbury,  of  Which  the  lands  in  4ueftion  are  parcel,  by  inden-* 
ture.  Dot.  12  Sept.  1654.  in  confideration  of  a  marriage 
between  his  fon  "thmaSi  leflbr  of  the  plaintiff,  and  BUid" 
'beth  the  daughter  of  jViltlam  Bufrd^vuSy  and  loooA  portion, 
and  for  the  affcfiion  he  bore  to  his  relatiotis,  coveoanted  X6 
fland  feifcd  of  the  faid  prcmiffes,  To  the  ufe  of  himfclf  for 
life,  remainder  to  Brobm  IViorewdodi  fVillitm  Burrows  and 
Elues  and  their  heirs,  during  the  life  of  the  faid  ^hi 
Cwjon^  his  fon  and  heir  apparent,  remainder  to  the  firft^ 
and  every  other  fon  of  Thnias  fucccflively  in  tail  male,  re- 
mainder to  Johi  Belfon  in  tail  male>  remainder  to  Auguftini 
Belfon  in  tail  male,  jemainder  td  Edward  Belfon^  now  de- 
fendant^ in  tail  male,  witli  remainders  over,  with  powef 
for  fir  John  (0  make  leafes  to  any  perfona  for  one,  two  of 
three  lives,  or  for  one  and  twenty  years,  referving  the  an* 
cient  rent.  That  the  marriage  took  efi^fik  between  the  faid 
Thomas  Curfon  and  Elizabeth  Burrows.  That  fir  John  i  i 
January  1 65  5.  demifed  the  premifles  to  the  faid  Edward 
^e/fon  for  one  and  twenty  years,  to  commence  after  the 
deaths  of  Jacob  and  Meeks,  who  were  tenants 

for  lives,  and  who  lived  feveral  years  after.  That  the  faid 
IVhorewoody  Burrows  and  Ekes  were  not  at  all  of  kiti  to  fir 
John  Curfon.  That  fir  John  Curfon  died  before  the  faid  Tho* 
mas  Curfon  had  any  iffuc  male  born.  That  afterwards  Itio^ 
mas  had  iffue  John  Curfon.  That  John  BelfoH  and  Augufiine 
Belfon  are  dead  without  iflfue.  That  there  was  nO  other  ex- 
ecution of  the  deed  but  fealing  and  delivery. 

Cr^h 
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Croke  ferjeant  for  the  plaintiflF.  The  queflions  upon  this 
yerdid  are  ;  .  . 

I.  Whether  the  power  to  make  leafes  being  general,  be 
good  in  this  cafe  ?  * 

a..  Whether  fit  y^in  hath  puffued'the  power  in  making 
ti  \ez(e  in  fiituro  ? 

•  3.  Whether  the  ufes  Hmitcd  (after  the  eftates  In  tail  *  P*    H^* 
male  to  the  fons  of  fir  Thomds  Citrfm)  to  Jnhn  Belfon,  Au^  , 

guftine  Belfon  and  Edward  Belfon  do  arife,  partly  upon  feal^ 
ing  the  conveyance,  or  that  the  iife  continues  in  the  cove- 
nantor till  after  the  deaths  of  the  Cons  withbut  ifTue  male  ? 

To  the  two  firft  points.  The  whole  court  gave  their 
opinions,  viz,.  To  the  xji^  That  the  power  to  make  leafes 
being  genera),  is  void,  it  being  upon  a  covenant  to  ftaud 
feifed.     Mildmay]s  cafe,  I  Co,  2  Roll.  Mr.  260. 

To  the  2^,  The  power  is  not  well  executed,  the  Icafe 
berng  to  commence /»  yi/ttro.     2  Roll.  Abr.  261.     Telver^ 
ton  222.     Stokham  verfus  Hawkins^  6  Co.  FitzwtUianC^  cafe,   ' 
and  Lepar  and  fVrotffs  cafe.  Hob.  151.  CaA's  cafe. 

As  to  the  3^  point,  Croke  proceed^.  The  cafe  Is  thus : 
H.  covenants  to  Jiand  feifed  to  the  ufe  of  himfelf  for  life ^  re^ 
mainder  to  tke  uje  of  fir  angers  ahd  their  heirs  ^  during  the  lif^ 
•/  7^homas  Curfon,  remainder  to  the  fons  of  Thomas  Cur- 
fon  fuccejjfively  in  tail  male,  remainder  to  Edward  Belfon  in 
tail.  The  covenantor  dies  before  any  fon  of  Thomas  it 
born,  and  afterwards  a  fop  is  born,  whether  Edvjard  Belfast 
next  in  remainder  will  have  .the  lands  prefently,  or  (hall  flay 
till  all  the  iffues  be  dead  without- ilTue  male  ?  And  I  con- 
ceive ^ward  Belfon  (hall  take  immediately  after  the  death  , 
of  the  covenantor. 

I.  Nothing  paflTes  to  thefe  (Irangers  without  inrolment^ 
7  Co.  BedePs  cafe,  1 1  Co.  Hdrpur\  cafe,  2  Roll.  Abr.  78  j. 
H.  pi.  4.  and  confequently  ilothing  accrues  to  the  fons  of 
Thosnas.  And  when  a  grant  is  rnade  to  two,  and  the  one  is 
capable  to  take,  and  the  other  not,  the  eftate  (hall  veft  ia 
the  perfon  capable  only  at  the  common  Jaw.  Perk.  108.  b», 
pi.  566.  Dyer  300.  b.  pi.  39.  and  309.  a.  pi.  67.  Moor 
494.  M  6^T. 

Obje^.    This  cafe  differs,  becaufc  it  is  in  cafe  of  an  ufe  • 
by  covenant  to  (land  feifed. 

R^fp.  There  is  no  difference,  6  Co.  Fittwilliam^s  cafcn 
ufes  (hall  be  expounded  according  to  the  rules  of  common 
law.  And  this  way  of  limiting  eftates  by  covenant  to  (land 
feifed  begun  in  Engkfieldh  cafe,  and  Sainton^ s  cafe,  and  She^^ 
rington  and  PledaPs  cafe,  Phivd.  301.  And  the  (latute  in- 
corporates the  ufe  to  the  poffeffioni  in  caf^  of  a  covenant  to 

Q,  fland 
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ffand  feifedy  as  well  as  in  other  cafes.     And  here  fir  y#Ar 
Curfin  coyenanttng  to  Hand  feiied  to  rhe  ufe  of  himfelf  for 
his  life,  is  in  of  a  new  eflate,  and  not  of  hts  old  eftatc. 
•p.   249^      *  OhjeH^   Signtor'Ptf^ir^scafc,  xCo,  154. 41.  and  Mwht 

Refp,  There  is  a  gretft  dtflference  belw«efi  this  and  that 
cafe ;  for  there  the  lord  Pagti  had  no  eftate  Cor  his  life,  bi» 
here  the  cotenantor  hath,,  and  therefore  the  ufe  here  ought 
ro  veft  lAimedtately^  Ihh.  74.  Barneses  caft.  And  here  the 
intent  of  the  covenantor  was  that  all  eftate»  iboiild  be  <mt 
6f  him ;  and  if  the  cafe  (hould  be  otherwife,  where  (hould 
the  eftate  be  after  the  death  of  the  covenantor  ?  For  Titrr^as 
eaifnot  have  the  particolar  efia^,  aird  the  inheritance  atfo 
fimul  y  femel,  which  he  muft  have  in  this  cafe,  if  the 
eftate  fliall'  contimie  in  the  covenantor  ^ilt  the  fon  of  Thomas 
be  bor^. 

Nort^  chief  juftice*  It  feetned  that  this  reinainder  vefty 
immediately  after  the  death  of  (ir  John  Curfon  in  Belfin^  ao 
Lewis  Bowk's  cafe  is^  1 1  Co.  80.  a.    Adjourned. 

Ponf  ver/its  Pont-     Partition, 
Mkh.  30  Car.  2.  Rot.  559.     Winford^ 

inaent  TN  a  wHt  of  jpartttion  betwixt  tenants  in  common  by  ther 

Dtihc(ae.        Jl  ftacute  of  31   H.  8.  cap,  i,  the  tenant  pfcads  Anient 

Demtfne;  and  adjudged  a  good  plea,  according  to  the  cafe 

betwixt  Grace  amd  Grace,  1   Roll.  Mridg,  32I.  JB.  pi  la. 

'    But  here  upon  the  record  there  were  found  feveral  difconti^ 

nuances^  and  therefore  judgment  was  given  for  the  demaodanti 

Carfcy  verfus  "W^ood.' 

Trin.  29  Car.  z.  Rot.  iz^S.    tf^infordi 

bcvifc.  TT^  JECTMENT.     A  fpecial  verdiS.     A  man  feifed  iif 

I  Cr.  sag.  Af-  Xl/  f«^  of  '*"<l5  held  in  Capite,  dcvifed  the  whole  to  ih^ 
cough's  fi»/>.  corporation  of  the  city  of  Norwich  upott  a  charitable  ufe, 
and  whether  the  devife  be  good  for  the  whole,  or  only  for 
twa  parts,  was  the  queftjon.  And  whether  the  ftatute  oF 
43  £//2.  cap.  4.  doth  make  a  good  devife  contrary  to  the 
ftatutes  of  ;J2  y  34  H.  8.  And  refolved.  It  is  good  but  for 
two  parts  only.  And  by  Ma^ynard  ferjeant.  Where  'tis  faid^ 
that  if  a  copyholder  devife  wtt&oat  a  furrender,  or  tenant  in 
tail  devife,  that  'tis  good  agatnft  the  ifluci  'tis  not  intended 

goorf 
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good  by  the  common  Taw,  bat  to  be  made  good  by  the  de- 
cree of  the  chancery  grounded  upofi  the  (latute  of  43. ^//& 

*  Lucas  verjus  HoW*  •  p. 


250. 


EJECTMENT.     Special  verdia.     The  cafe  tvas  thus.  Condition. 
A  man  makes  a  leafe  for  years  upon  condition  that 
the  leflee  fhall  not  affign  over  his  term  to  any  but  his  kin- 
dred, without  iictnce  from  the  leflbr  ;  the  le{K>r  afligns  over  7t  is  a  colltte. 
the  reverfion,  and  the  leflec  afligns  over  his  term  and  breaks  ^^  condition 
the  cendition*     And  whether  the  grantee  of  the  reverfion  p^^ttJnt "  ^  / 
flitll  take  advantage  of  this  condition  is  the  queftioni  cafe,  3  Co. 

And  by  Atkins  juftice,  It  is  fuch  a  condition  as  is  within  \^-^^^l^ 
the  Aatute  of  32  H.  8.  cap.  34.    But  it  Teemed  to  others  to  CoUiai*^ 
be  a  collateral  condition.     And  it  was  adjourned.  ^^l^^- 

Stephens  verfus  Hayns  and  others^ 
I'rin.  30  Can    l.    Rot.  361.      Wryley^ 

REPLEVIN'  for  taking  of  five  oxen;  The  defendant  ChiAi* 
makes  cognifance  as  bailiff  to  the  lord  of  the  leet, 
becaufe  the  plaintiff  was  anierced  there  for  not  fc<>uring  a 
ditch  in  an  highway,  and  the  plaintiff  demurred,  becaufe 
the  ftatute  of  18  EUk,,  cap,  9.  gives  the  forfeitures  for  high- 
ways to  the  furveyors  of  the  highways ;  but  adjudged  by  all 
the  juffices  for  the  defendant,  becaufe  the  party  may  be 
t^uniflled  in  the  leet,  and  alfo  by  this  ftatute  for  divers  caufes< 

Johrifon  verfus  Coltforti 
Infill,  30  Can  2.  Rot,  1463.     Winford^ 

TRESPASS  and  battery.  Upon  iJon  Culp.  a  fpecial  ttoo^ 
verdi3«  The  plaintiff  being  complained  of  to  a  juf- 
tice of  peace^  he  makes  a  warrant  to  the  defendant  to  take 
the  plaintiff,  ahd  to  find  fiireties  for  the  good  behaviour  ; 
the  deFsndanti  being  conftable  executes  the  warfant  upon  a 
iufidayf  and  whether  good  within  the  late  ftatute  which  fay?, 
tka  ahpr^ocefs  executed  upon  a  Sunday  othet  than  far  tiepeacd 
Jballievoid.  Refolved  for  the  defendant,  that  a  warrant 
for  the  good  behaviour  is  a  warrant  for  the  peace  and  more  $ 
and  this  ftatutt  is  to  bc  favoufably  extended  for  the  peacr. 
Q4  "Tlua 
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*  P.   251.  This  *  judgment  was  aflarmed  in  a  writ  of  error  in  B.  R, 

"Trin,  32  Car.  2. 

MemGrandttm^  That  on  Mtmday  the  fifth  day  of  Mixj 
1679.  31  Car,  2.  I  was  fworn  one  of  the  harons  of  the  ex- 
chequer^  though  I  had  laboured  (and  not  without  great  rea- 
fon)  to  prevent  it.  I  was  fworn  at  the  fanoc  time  with  fir 
William  Ellysr  who  had  been  formerly  one  of  the  juftices 
of  iht  common  pleas y  and  put  out,  and  now  brought  inagain* 
He  was  allowed  precedency  to  fir  Thomas  Jones  and  fir  Wit"- 
ham  Dolben,  juftices  of  the  king'f  bend,  becaufe  they  were 
put  in  fince  his  turning  out ;  but  this  precedency  was  onlf 
by  verbal  fignification  from  the  king,  and  not  cxpreffed  in 
his  patent.  '  With  me  was  alfo  fworn  fir  Francis  Pembertorr, 
to  be  judge  in  the  Hng*s  bench '^  ^W  of  us  were  fworn  at  my 
lord  chancellor  Fincih  houfe. 

•  P.  252*  *  Gcrrit  Johnfon  ver/us  James  Grant. 

keplevuu    Middlefex. 

.  'TT^HE  plaintiff  declares  of  the  taking  of  divers  good* 

X      5  November, 2^  Car-  2.  in  a  certain  meffuage  ot  the 

plaintiff's  fiiuate  in  Long-Acre^  in  the  parifli  of  St.  Martins 

in  the  Fields,  and  detaining  them  againil  fureties  and  pled* 

geSy  ad  damnum  2O0/. 

The  defendant  avows  the  taking,  for  that  ante  pradi^utH 
iempus  qiio,  ^c.  One  Sarah  Grants  widow,  being  executrijc 
of  the  teftament  of  one  Samuel  Grant,  the  father  of  the 
Jfaid  James  Grant ^  gave  to  the  faid  James  fccurii'y  for  pay- 
ment of  600/.  being  a  legacy  given  the  fame  James  bv  hi& 
faid  father,  by  bis  filtd  will,  which  fecurity  the  faid  jamcs 
ante  pr^di^um  tempus  quo,  bV.  furrendcred  to  the  KxA  Sarah, 
a  id  difcharged  her  frOm  the  fame,  upon  agreement  that  (he 
(houid  pay  him  yearly  during  his  life  80/.  per  annum,  and 
Ihould  give  him  fufficient  feturity  for  the  fame  ;  1  hat  the 
faid  Sarah  was  feifed  of  fen  mefluages,  of  which  the  faid 
ttKlFiiage  in  quo,  ^c\  was  one^  in  her  demefne  as  of  fee ; 
and  fo  being  feifed  after  the  agreement  aforefaid,  in  profe- 
cution  of  the  faid  agreement,  ante pradi^um  tempus  quo,  i^c. 
by  indenture  dated  the  fixth  of  December  1658.  between 
th.e  faid  Sarah  of  the  one  part,  and  the  faid  James  of  the 
other  p^rt,  did  demife  the  faid  ten  mefluages  to  the  faid 
James  (ai)d  ftts  them  forth  by  metes  and  bounds)  Haiend. 
from  Michaelmas  iaft  for  ninety-nine  years^  if  James  fhould 

fo 
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fo  long  live.  Reddend.  a  peppcr-corn ;  by  virtue  whereof 
James  entered  and  was  nonefled.  * 

That  he  being  pofleflfed,  by  his  indenture  dated  the  fe- 
veoth  of  December  1658.  demifed  the  fame  10  the  faid 
Sarah  for  ninety-eight  years,  if  James  (hould  fo  long  live ; 
Riddend.  the  firft  year  a  peppcr-corn,  and  the  refidue  of 
the  faid  term  80/.  per  anmim  quarterly,  or  within  twenty 
days,  by  virtue  whereof  (he  entered  and  became  pofleffed. 

•  And  becaufe  240^  for  three  years  ending  at  Michaelmas  *  P.    253, 
29  Car.  2.  and  for  twenty  days  after  was  behind  and  un- 
paid, he  avows  the  taking  in  the  meflfuage  in  quo^  ^c.  as 
parcel  of  the  tenements  demifed  to  the  faid  Sarah '^  Et  cum 
fobttione  reddit*  pradi^^  oneraf  fcf  obligat\  ifc, 

•The  plaintiff  Gerrit  Johnfon^  confeflcs,  that  ante  pra* 
difium  tempus  quo,  tff.  the  ("aid  Sarah  Grant  being  exetu- 
irix  of  the  faid  Samuel  Grant,  father  of  the  faid  James, 
did  give  to  the  faid  James  fecuriiy  for  pavment  of  600/. 
given  as  a  legacy  as  atorefaiJ.  But  Protejlando^  that  ante 
pr^diHum  tempus  quo,  bfc.  he  did  not  furrcndtr  the  faid  fc- 
curity,  and  acquitted  her  therefrom  upon  the  agreement 
alledged,  nor  that  the  faid  indetituresaforefaid  weie  in  pro- 
fecution  of  the  faid  agreement.  And  for  plea  faith.  That 
as  to  20/.  per  annum  for  the  rent  of  two  meflTuages  in  Long- 
Acre,  parcel  of  the  faid  rent  of  80/.  per  annum  for  the 
three  years,  in  the  whole,  amounting  to  3/.  parcel  of  the 
faid  240/.  Rien>Arrear. 

And  as  to  the  rcfidue  of  the  240/.  i>iz.  237/.  per  annum 
for  the  faid  three  years,  he  fays,  that  before  the  faid  de- 
mifes  made,  William  earl  of  Craven  was  feifed  of  eight  of 
the  faid  ten  meffuages  fituate  In  the  Strand,  in  his  demeOie 
as  of  fee,  until  the  faid  Samuel  Grant,  father  of  the  faid 
James  Grant,  difleifled  the  faid  earl,  and  by  reafon  thereof 
became  feifed  thereof  by  diflfeifm,  ^c. 

And  fo  being  feifed  30  September  165$.  made  his  will. in 
writing,  and  thereby  devifed  the  faid  eight  mefluaees  to  the 
faid  Sarah  Grant  and  her  heirs,  and  died  3  September  1658. 
fo  feifed. 

That  by  virtue  of  the  faid  devife  Sarah  became  feifed  in 
her  demefne  as  of  fee  of  the  faid  eight  rheffuages,  and  fo 
being  thereof  feifed,  and  of  the  faid  meflfuage  in  quo,  He. 
and  alfo  of  one  other  melTuage  in  'Long-Acre,  feifed  the 
refidue  of  the  faid  ten  melTuagcs  by  the  faid  indenture  (Irft 
mentioned,  demifed  the  faid  premifles  to  the  faid  James 
Grant  for  ninety-nine  years,  preut,  and  he  by  the  fecood  in- 
denture redemifed  the  fame  to  the  faid  Sarah  for  ninety- 
eight  yQzr$prouf» 

That 
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Tfcat  afterwards,  y  ante  pradi/ium  tempus  quo^  ifc.  and 
before  any  of  the  three  years  rent  was  behiiuf,  viz.  27 
*  P,  254.  Scp4imber  z€  Car.  a.  the  (aid  lyilUam  cari  of  Craven  *  en- 
tered upon  the  faid  eight  mefFuageSi  claimiAg  therein  hU 
former  ^fiate,  and  did  expel  the  faid  Sarai  therefrom^  aisd 
hath  •ever  fince  been  feifed  tjiereof. 

That  all  the  faid  ten  mefluages  O^ober  1659.  and  ev«r 
fmpc  were  worth  80/.  per  amium,  and  no  more. - 

That  the  faid  eight  meijbages  then,  and  ever  (ince  have 

been  worth   79/.  per  anmm^  by  reafop  whereof  the  faid 

23 7A  being  refidue  of  the  faid  240/.  becanr^  tnlblvibietp 

•         the  faid  James  Grant,  and  ftill  resnains  ^nfolvible.    Et  Jkc^ 

Upon  this  bar  the  avowant  demurs^  an^  the  plaintiff  hath 
joined  in  denturrer.    •  ' 

The  fole  point  remains  to  be  fpoke  to  is,  as  it  is  objeQed 
by  the  other  fide.  That  the  plaintiff  in  this  replevin  in  hia 
bar  to  the  avowry,  hath  pleaded  as  to  pared  of  the  fcnt^ 
Jiien  arrear^  without  nftaking  any  title  to  himfclf. 

>\nd  whether  fuch  his  plea  be  %ooA,  is  the  queAion  ? 

And  I  conceive  *tis  a  g^ood  plea* 

1 .  I  do  agree,  that  at  the  common  law  a  flfanger  could 
not,  nor  as  yet  can  plead  any  thing  tp  the  lord's  avowry  for 
rent  or  fervices,  but  i^s  de  fin  Fee^  or  what  doth  tanUt^ 
mount. 

He  cannot  plead  tenure  by  kfs  fervicef,  Rien  areret  or 
a  releafe,  2  11.6*  i*  a.  22  H.  6.  2  and  3.  and  9  Co,  6.  fO^ . 
0.  is  again^  that  opinion. 

This  was  grounded  npon  thefe  reafons  and  rules  of  law. 

T.  Res  inter  alios  a^a  alter!  mcere  non  debet.  'Tis  not 
reafon  that  he  who  is  a  ftr^ger  (hall  take  tfoa  himfeif  to 
plead  to  the  title  of  the  tenure,  with  which  he  hath  nothing 
to  do,  in  prejudice  of  the  very  tenanf ;  and  there  is  a  pri* 
vity  between  the  lord  and  tenant. 

2.  In  pleading  every  man  ought  to  plead  that  which  is 
pertinent  for  him  and  his  cafe ;  and  therefore  in  an  aflife 
flgalnfl  a  diffeifor  and  tenant,  the  tenant  (hall  plead  a  plea  ' 
•which  concerns  the  tenancy »  and  not  the  difleifin. 

t  P.  255,  •  The  incumbent  at  the  comm<»i  law  could  not  plead  t0 
the  right  of  the  patronage,  wherein  he  hath  dothing,  -7  Co^ 
26  HaJPs  cafe,  'till  he  was  enabled  by  25  £.  3.  cap.  7. 

2.  But  by  vhe  (latute  of  21  H.  S.  cap.  19.  this  Afifbefa 
is  difcbargcdj  for,  as  the  avowant  is  not  tied  to  avow  upon 

any 
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any  perfon  in.certain,  but  upon  the  land,  as  within  his  fee 
orieigniory;  fo  the  tenant  of  the  lan<t  by  the  equity  of 
tfiat  Aatttte  isiiliof^d  topksi4  vny  plea  -to  fave  and  dffchange 
liis^ods  from  riie  diftfefs^  Ltgan  ferus  qumn  iffe  tukrls. 
So  that  the  law  of  avowries,  and  their  bars,  is  much  al- 
tered from  what  it  was  by  thecommKui law. 

Hd>,  108.  Brown  verfus  GofdfmitL  In  replevin,  the  de- 
fendant avows  upon  A.  for  fervkes  of  fuit  of  court ;  the 
plaintiff  pleads  in  bar,  a  leafe  for  years  frooa  the  avowant 
cf  the  nuinor;  and  refolved  a  good  plea,  though  a  flranger^ 

fir.  Trt.  Avowry  113.  When  the  lord  avows  according 
to  the  ftatute,  the  piaintiff  in  the  replevin  may  have  every 
plea,  that  the  very  tenant  n»ight  have  had  though  he  be  a 
ftranger  to  tfie  4ord ;  and  fo  n  Coke  itfon  Lit.  268.  b,  and' 
many  books  t^here  cited. 

3.  Though- the  plamtiff  malre  no  title,  yet  he  may  plead 
hy  this  ilatote,  as  well  as  if  he  did. 

Tnn.  15  Joe.  Moor  883.  pL  1238.  Kin^well vertas  Craw- 
ly.   In  replevin.  The  defendant  avows  for  rent  eo  quod  ona 
DerJng  held  certain  lands  of  him  by  fealty,  and  certain  rent; 
that  the  plaintiff  hath  the  eftate  of  Dering,     The  plaintiff 
replies,  that  Dtring  infeofl^d  -one  fVrigh,  who  made  a  leaie 
for  life  to  the  plaintiff,  Mfque  hoc^  that  he  had  the^ate  of  Hob.  i»9. 
Dering ;  and  ruled  by  the  court,  that  the  traverfe  was  void ;  ^^^^;»  y^fif^ 
for  fincc  the  ftatutc  the  party  is  to  avow  upon  the  land,  aod  ^  **^"^*   * 
then  'tis  not  material  what  eftat-e  the  tenant  had,  if  he  oc- 
cupies the  land ;  aiKi  fo  the  fiatijte  hath  <^hanged  the  law 
in  this  point. 

HiB.  1 7  Car.  i .  C  S.  March  1 66.  Layton  verfus  Grange, 
In  a  fecond  deliverance,  the  defendant  makes  cognizance 
as  batlifFto  Thomas  Marfi,  and  fets  forth  that  Thomas  Marjb, 
father  of  the  fatd  Thomas  Marjb,  was  feifed  of  the  manor  of 
Michael  HaH,  of  which  the  land  in  <}uefiion  is  parcel,  and 
the  faid  lands  are  held  by  fealty  and  certain  rent»  and  de- 
rives the  tenancy  to  fir  Anthony  Cage,  and  the  fcigroiory  to 
the  faid  Thomas  Marfb  the  fon  ;  and  as  bailiff  to  him  makes 
cognizance  for  fealty,  ui  infra  feodum  if  dominicum  fita. 
The  plaintiff  frotejlando  quod  non  tenets  pro  placito  dlcit ^  that  ^ 
the  •  defendant  took  the  cattle  as  in  the  count,  Ahfque  hoc^  *  p^  g' 
that  Marjb  the  father  was  feiftd  of  the  fervices  infra  tern* 
pus.    The  defendant  demurs.    ' 

By  Batiks^  Crjiwley  and  Fojler^  refolved  that  the  plea  was 
good,  though  no  title  were  made  by  the  plaintiff  or  his 
maftcr.  Reve'^nfticc  wavered  in  the  point,  but  the  others 
were  pofitivc  ior  it ;  and  Banks  gave  the  reafon.  That  as  at 
the  conunon  law  the  tenant  might  plead  any  pica  in  bar  to 


.-^' 
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Hn  avowry  for  a  rent-charge,  as  8  £.  4.  23.  a.  Is;  fo  now 
fince  this  ftatute,  the  ter-tenant  (hall  plead  any  plea  to  dif- 
charge  the  land  from  the  diftrefs.  zdly^  That  as  this  fta- 
tute  hath  been  always  conftrued  favourably  for  the  benefit 
of  the  lord ;  fo  it  ought  to  be  for  the  benefit  of  the  tenant. 
^dly^  That  Yis  no  reafon  that  the  tenant  (hall  have  bis  goods 
takeni  and  not  ufe  all  ways  to  redeem  them^  when  not  par* 
ty  to  the  wrongs. 

But  'tis  obje^edy  Th^  our  cafe  is  not  within  this  fia^f 

tuie  ;  the  words  whercpf  are,  Whertfoever  any  manors^  haidfy 

tenements  or  other  hereditaments  be  holden  by  any  manner  ofper-r 

fin  or  perfins  by  rents,  cufloms  or  firvices,  if  the  lord  of  whom 

^anyfuch  manors  ^  lands,  tenements  or  hereditaments  befiholden, 

dijlr.ain  upon  the  fame  manors  ^  lands  or  tenements  for  any  fuck 

rents f.  cujloms  or  fervices^  and  replevin  thereof  be  fued,  thai 

the  lord  of  whom  the  fame  lands  y  tenements  or  hereditaments  he 

fo  holden  may  avow,  cr  his  bailiff  or  fervant  make  conufancet 

«^  j^fiify  for  the  taking  the  faid  difireffes  upon  the  fame  tandh 

&c.  fo'hohieny  as  in  lands  or  tenements  tvithln  his  fee  or  feig" 

niory,   alledging  in  the  faid  avowry,  &c.   the  fame  manorSf 

land},  Arc.  to  be  holden  of  him  without  naming  any  perfon  certain 

Fqr  the  Straii:  to  be  teucnt  of  the  fame.     And  whether  the  lefTor  be  a  lord 

girrcan  plead*  within  this  ftatute  i9  the  queftion.     And  1  ponceive  he  is 

nait*may  db,   ^^^^  ^^^^,  'vithin  the  words  and  meaning  of  this  ftatute. 

and  if  the  Tc^      Lord  is  a  relative  word  ;  and  fo  a  mefne  is  lord  in  refc- 

b^  not^wiihi"   ^^^^^  ^^  ^^^  tenant,  and  tenant  in  rcfpeS  of  the  lord  para- 

the  ftatute,         mount. 

ihis  cafe  v/Ui         Hc  is  lord  within  the  ftatute  of  MarlV  cap.  3.   Hm  ideo 

be  out  of  it.     puniatur  Dotninus. 

HiU,  5  H.  7.  10.  pi.  7,.  Ttrefpafs  quare  vi  13  armis  clou- 
fum  fuum  fregit  W  averJa  fua  cepit  i3  abduxit.  The  defen- 
dant pleads  bis  frank-tenement,  and  that  he  took  the  cattle 
damage- feafant.     The  plaintiflF  replies,  that  he  had  a  Icafe 

*  P.  257.  for  years  from  the  *  defendant,  yet  conrinuingy  and  the  de- 
fendant demurred ;  and  the  quedioo  was,  Whether  this  ac- 
tion did  lie  between  the  lefTor  and  le(ree,  notwithflanding* 
the  Aatute  of  Marlbr,  cap,  3. 

Refp,  ft  did  not  lie  for  fo  much  as  the  le (for  did  as  lord, 
as  to  diftrain  for  his  rept,  and  to  demean  himfelf  according- 
ly:  but  as  this  pafe  was,  he  broke  his  clofe,  which  he  could 
not  do  as  lord ;  and  fo  not  within  the  ftatute. 

The  objeQion  was.  That  he  could  not  be  lord,  bccaufc 
if  the  leffee  Ihould  be  diftrained  by  the  lord  paramount,  he 
could  not  have  a  writ  of  Mefne.     But  anfwercd,  that  he 

,M  *  J^-  tf-       (hould  have  &  writ  of  covenant  in  lieu  thereof.  Mich.  2  fl. 

''  '  p^  I.  b.   Thus  are  the  books  following,  viz.  Mich.  28  E.  3. 

97. 
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97.  a.  pi  1 5.  Mich.  38  E.  3.  33.  b.  Hill  48.  £.  3.  5.  A.  //. 
10.  Co.  2.  /«/?•  106.  9  Ca.  135.  i.  JfcGugKs  cafe.  At  the 
common  law  there  are  4  forts  of  avowries,  i.  By  reafon 
of  a  tenure^  when  the  lord  hath  ^ee  in  the  feigniory,  and 
the  tenant  hath  fee  in  the  tenancy,  ut  fuper  vcrum  tenentem 
fuuM,  2.  Upon  one  as  his  very  tenant  by  the  manner,  ut 
fuper  verum  tenentem  fuum  in  forma  pradi^a^  viz*  When 
the  tenant  makes  a  ieafe  for  lite,  or  a  gift  in  tail,  as  upon 
his  very  tenant  by  the  manner.  3.  Upon  one  as  his  tenant 
by  the  manner,  omitting  this  word  (very)  and  that  is,  when 
the  lord  hath  a  particular  efiate  in  the  feigniory,  as  an  ef- 
tate  in  tail,  for  life,  or  lefs  intereft.  Super  tenentem  fuum  in 
forma  pradi^a.  So  (hall  the  donor  upon  the  donee,  the ' 
leQpr  upon  the  lefTee  for  life  or  years.  4.  Upon  the  matter 
in  the  land,  as  within  bis  fee  and  feigniory ;  as  where  the 
tenant  by  chivalry  makes  a  Ieafe  for  life,  rendering  rent, 
and  dies,  his  heir  within  age,  the  guardian  (hall  fo  avow 
upon  the  leflee.  Super  materiam  pradi^am  in  terris  pradi^is 
ut  infra  feodum  fuum.  And  by  the  third  way,  the  leffor  did 
always  avow  upon  the  leflee  at  the  comxiU)n  Uw.  Mich.  47* 
E.  s,,fi>Lu!t.pL  77. 

Notu'j  If  the  rent  of  teiiant  for  years  be  arrear,  the  Ic''- 
for  cannot  avow  upon  the  termor  upon  the  land,  but  upon 
the  matter.  Hill.  5  H.  7.  11.  pL  2.  by  Fairfax,  and  agreed 
by  all  the  juflices.     'I  enant  for  years  (hall  do  fealty,  and  the 
leffor  is  Dominus  pro  tempore  by  teafon  pf  the  rcverfion  ; 
and  an  avoviTy  (hall  be  made  upon  him  as  upon  the  matter. 
And  the  different  way  of  pleading  manifeftsthis ;  for  at  the  H.  38  H.  ^ 
common  law,  the  way  is.  Bene  advocat  captionem  averiorum  !^'  ^'jj^'/' 
pradiSiorum  in  pradi^o  loco  in  quo,  iic,  ut  in  parceW  prad*  14.  a.  pi.  15. 
meff.  *  eidem  le  Plaintiff  in  forma  pradiHa  dimiff.  fuper  te-  Raft^Int-  5<5d. 
nementa  virtute  dimifponif  pradi^.     But  the  avowry  upon      *  *    ^5^* 
the  Aatute  is  in  pradi^o  loco  in  quo  ut  parcelP  meff.  prad,  cum 
reddit^  pr^ad'*  onerat^  iS  ohligat\  2  Co.  2T.  h.  Bettifwortffs 
cafe,  /«/.  594,  595  and  597.     And  fo  is  Dyer  257.//.  ii. 
where  it  is   faid,  Ut  it^  terris  diflriStioni  ipfius  J'avowant 
onerai*  y  obligat^,  is  always  intended  for  a  reni-charge  ;  but 
when  he  avows  for  a  rent,  which  is  due  of  common  rights 
he  ought  to  avow  upon  the  tenant  by  the  manner. 
And  fo  hath  the  avowant  here  done. 
I  will  omit  to  fpeak  of  the  diflrefs  here,  by  virtue  of  the 
contrad,  admitting  it  to  be  out  of  the  ftatute,  and  isground'^ 
ed  upon  the  refer  vat  ion,  as  FoJ}er*s  cafe,  8  Co.  €4.     As  a 
rent  for  owelty  of  partition,     A  rent  confirmed  by  ftatute^ 
as  Bettinghamh  cafe. 

Refolvcd. 
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Refolved.  The  plaiotiflF  in  a  rq>1evin  jnay  plead  notbii^ 
in  arrear,  or  any  other  plca^  although  he  be  a  ft'raoger  mi 
doth  flot  make  any  title  to  Jthe  land. 


•  P.  259.         *  Term.  Pafch.  31  Car.  a. 

In  the  Exchequer. 


Hunt  verftts  Wotton. 

^^^  T^RESPASS  vi  fcf  armii.     The  plaintiff  declares,  tliat 

-»-  the  defendant  the  14M  of  Jfril  30  Car.  2.  did  thruft 
a  woman^  named  Margaret  Hunt^  upon  his  ion  Henry  Huvf, 
being  an  infant  under  the  age  of  difcretiony  by  means  where- 
of his  thigh-bone  was  broke,  and  the  infant  was  fo  hurt 
that  it  was  now  defpairedof  his  life,  and  theplaintiff,  waa 
inforced  to  expend  great  laheor,  and  divers  fums  of  money 
to  cure  him,  ad  damnum,  ^.c.  The  defendant  pleads  Nan 
*      fulfi,  and  found  for  the  plaintiff^  and  damages  5/. 

Symjfon  ferjeant  moved  in  arreft  of  judgment,  becaufe 
the  plaintiff  fimained  no  wrong,  for  that  he  was  not  com- 
pelled to  expend  any  money,  or  to  procure  his  fon's  cure. 
But  Moniague,  lord  chief  baron,  iotis  virsbus  contra* 
But  to  me  it  feems  th^t  the  afiion  doth  not  lie,  for  that 
the  father  cannot  have  the  adion,  it  not  being  laid /^  quad 
firoltium  ami/it f  nor  that  the  fon  was  lefs  capable  ol  procur- 
ing a  fortune  with  a  wife,  £«fr.  but  the  child  himfelf  pi^ht 
to  have  brought  the  adion,  and  he  would  have  recovered 
the  damages.  Authofities  in  point,  3  Cr.  55.  Gray  verfus 
Jeffryj.  In  an  adion  upon  the  cafe,  the  plaintiff  counts^ 
that  he  put  his  fon  and  heir  apparent  to  the  defendant  to  be 
his  apprentice  in  the  art  of  a  tailor  for  feven  ye^rs^  and  that 
the  plaintiff  was  feifed  of  lands  of  the  yearly  value  of  20/. 
which  were  to  defcend  to  his  faid  fon.  That  the  defeixi»it 
vi  Of  armif  did  aflault  the  faid  fon,  and  ftruck  him  with  a 
fpade  upon  his  back,  by  which  he  became  lame  and  decrepit^ 
by  reafon  whereof  he  \o(t  his  marriage,  and  could  not  marry 
him  as  Jbefore,  ad  damnum  200/.    The  defendant  demurred ; 

and 
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Aod  adjudged  for  the  defendant,  becaufe  trefpafs  for  beating 

or  battery  of  the  fon  Fieth  not  for  the  father,  but  xhe  foa 

only  fliail  have  the  a£iioi^  and  a  father  ihall  Jiot  haive  an 

afiion  Tor  the  lofs  of  the  marrfaige  of  his  fon  and  heir,  except 

when  a  Rrznger  takes  him  by  Ibrce  andniarri^s  him ;  but  if 

the  foil  marries  •  hirofelf,  or  a  ftranger  procures  him  to  ♦  P,   ^$19, 

marry  one,  the  father  hath  no  remedy,  M'ci.  1653.  Infr. 

1653.  Rot.  935.  Norton  verfus  Jafen,  B.  R,  StJIes  358, 

J^ipn  M  tTie  cafe.     The  plaintiff  counts  that  the  defendant 

broke  bis  houie  and  aflaulted  hisxlanghier  againll  liis  cob< 

font,  and  begot  a  baftard  vchijd  on  licr,  per  quod  fervltium 

amifii.     Thedefendattt  pleads  the  ftatute  of  21   Jac.  0/^f»«,'"^^» 
»y.      .  r  m^'  «j  1*        ^      '  %         •■<*     ,  -'  thai  if  a  ft4» 

lamtations  of  Actions,     And  upon  this  a  ipeciai  verdia,  that  |ute  givc«  re. 

the  alTault  was  above  four  years  before,  and  wjrbin  fix  years,  niedy  for  ao/  ^ 

And  refolved,  the  father  could  not  maintain  an  aaion  for  £* pf;f^'„^j'^ 

^   »^he  aflault  of  his  daughter,  but  only  by  rejfon  of  the  lofs  that  there  wa« 

|yr*^pf  her  fervipe.     And  then  damages  being  given  for  both,  it  J^'^"*^**''. 

was  not  well^  and  therefore  ^Vemr4  Fm.  de  novo  was  award-  cpmrnon  law 

ed ;  and  by  the  common  law  th^  fi|ther  is  not  txuind  to  cure  ^m/.^ACfr.  1* 

But  Montague^  lord  chief  baron,  9LX\dJikinf  baron,  clear-  ilijoini  the  fal 
ly  for  the  plaintiff,  and  reficd  upon  Church  and  Churches  cafe  ther  40  provide 
in  B,  R.  1655.    Where  in  AJumpfit  the  plaintiff  declared  ^Jich  he  wa, 
that  whereas  the  plainMff  had  at  his  own  charges  buried  the  Qctcompeiiablf 
defendant's  child*  the  defendant  promifed  to  pay  him  his  '°  ^®  ^y  '*»« 
charges ;  and  though  there  was  no  requeft  laid,  yet  judg-  ^p^^r\i^' 
ment  was  given  for  the  fdaintiff,  and  Qr.  6y  849.  and  881.  Besfib  verOu 
Rippon  verfus  Nort»B\hai  judgment  was  afterwards  given  ^'^''' 
for  Uie  plaintiff, 

• 

Eobcrt  Murrcjr,  Gent,  wrfm  Dopotby  Eyton,     ^^">^ 
Widoriv,  and  Roger  Price. 

Intr.  HflL  29  &  jo  Car.  e, 

IN  trefpafs  :and  ejeSment  of  the  demife  of  William  George  Eftatc. 
RLciard  earl  of  Berbj  made  2  May  zg  Car.  2.  of  one  *  J<>°«  *37' 
iDcfluage,  three  watergrift  milk,    ten  acres  of  land,  ten  skin-'^pc!^'* 
acres  of  meadow  and  friteen  acr^s  of  pafturein  the  parifli  jof  a  Show.  104. 
♦    #•/••  alias  ^emiape^  for  frvie  years  from  the  6fft  day  ^^f  Po^miW, 
theiaid  raomh  of  May.     Upon  Not  juiJiy  pleaded,  this  ^'''  ^^*' 
jury  of  tfaexounty  of  Salc^  being  the  aext  EngliOi  county 
find  a  fpeciai  verdift :  viz,. 

That  ioiig  before  the  trefpafs  and  ejefimenf  king  RicharJ 
tk  Mrd  was  feiied  of  the  manor  of  H^  in  his  demefoe  as 

of 
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of  fee,  in  right  of  his  crown,  of  which  the  teneraents  in 
the  declaration  are,  and  time  out  of  mind  were  pau^cel. 
That  the  faid  king  R.  3.  being  fo  feifed  1 7  Sept.  2  R,  3.67 
*  P.  261.  his  *  letters  patents  under  his  great  f^al  of  England  thtn 
dated,  for  the  confideratton  therein  mentioned,  did  give  and 
g^nt  the  manor  and  tenements  aforefaid  with  the  appurte- 
nances (amongft  other  things}  to  lit  Thomas  Stanley ^  knight, 
lord  Stanley t  and  afterwards  earl  of  Derby,  fir  George  Stan- 
ley^  knt.  lord  PEJirangey  fon  and  heir  apparent  of  the  faid 
Thomas  lord  Stanley '9  Habendum  to  them  the  faid  Thorns 
lord  Stanley  and  George  lord  FEJlrange,  and  the  heirs  male 
of  the  body  of  the  faid  Thomas  lord  Stanley  for  ever,  of  the 
faid  late  king  by  knights  fervice  and  rent  of  50/.  yearly, 
at  Eajler  and  Michaelmas  by  equal  portions  to  be  paiH.  The 
tenor  of  which  faid  letters  patent  follows  in  thefe  words: 

Mtten  patent  Richardus  Del  gratia  Rex  Anglias,  Scotix  &  Fraociscfc 
pf  ^.3.  17  Dominus  Hibernise,  Omnibus  ad  quos  Prxfentes  Litters 
Sfft,  %  i?.  3.  pervenerint,  falutem.  Cum  non  folum  Generis  Nobilitas 
fed  ^  Juftitiae  squitas  omnes'provocent  6c  maxirod  Reges 
it  Principes  homines  de  fe  bene  meritos  prsemiis  condigd. 
afBcere ;  Sciatis  igitur  quod  ob  fingulare  fir  6dele  feryitiam 
quod  diledi  noflri  Thomas  Stanley  Miles,  Dominus  Stan- 
ley  &  Georgius  Stanley  Miles,  Dominus  L'Eftrange  filius 
d'lSii  Thomx  nobis  prsantea  impender.  non  folum  favend' 
Jur.  &  titulo  noflio  cujus  juris  &  tituli  vigore  jam  nuper 
ad  Coron.  hujus  Regni  noftri  Anglias  Dno.  adjuvante  per- 
venimus,  veruni  etiam  reprimendo  proditiones  fir  malitias 
rebel'  fir  proditor.  no(lr%  qui  infra  idem  Regnum  noftrum 
perfidam  jamdudum  commotion,  fufcitaverant,  ac  pro  bono 
.&  fideli  fervitio  nobis  &  hxredibus  hoftris  Regibus  Anglist 
per  eofdem  Thomam  fir  Georgium  ic  hacred.  fuos  pro  de- 
fenfione  noflra  fir  Regni  noftri  prsedid.  contra  quofcunque 
prsedid.  inimicos  &  rebelles  quoties  futur.  temporibus  opus 
crint  impendend.  De  gratia  noftra  fpeciali  dedimus  fir  con- 
ceifimus  ac  per  Prsefentes  damus  6c  concedimus  eifdem 
Thomse  &  Georgio  in  valor,  annuo  milie  marcarum  oltra 
rcpris*  Caftrum,  Manerium  &  Dominium  de  Hope  fir  Hope- 
dale  in  March.  Walliae  Com.  Ceftr.  adjacen.  cum  fuis 
membris  fiir  pertin.  univerfis  Manerium  6c  Villam  de  N^nh- 
wich  cum  paftur.  de  Overmarfh  cum  fuis  pertin.  in  Com. 
Ceftr.  ac  Maneria  fi;  Dominia  de  Weft  Lydeford  BUdcenden 
Halfbartre  als.  did.  Haleibear  cum  fuis  pertin.  in  Com.  So- 
merfet  Manerium  five  Dominium  de  Bereford  Sanfti  Mar- 
tini cum  fuis  pertin.  in  Com.  Wilts  Manerium  Ic  Doroi- 

nium 
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Dtam  de  Ardington  cum  perun.  in  Com.  R^rks  Manenunl 
&  Dominiuiti  de  Steventon  com  membfis  &  pertin'  fuis  iit 
Co^.  Bedd.  ac  Maneria  dc  Dominia  de  Knotting  Collefdeo 
&  Caiton  cum  •  fuis  pertin.  in  diQo  Com.  Bedd,  &  omnia  ♦  p,   26a. 
terras  dr  tenementa  in  Blomeham  cum  fuis  pertih.  in  eodem 
Com.  Bedd.  qoae  nup.  fuer.  Rogeri  Tocots  Manerium  8t 
Dominium  de  Gaddcfden  magn.  cum  pertin.  in  Com.  Hert* 
ford  Caftrum  Manerium  Dominium  ^  Socum  de  Kymbal- 
ton  cum  maneriis  de  Swin(head  Hardwick  &  Tilbrook  &r 
onnnimod.  Villis  villat.  6c  membris  quibufcunque  in  Com. 
Hunt'  ad  prsedid.  Dominium  de  Kymbalton  pertin.  acetiam 
omnia  mefluagia  terr.  &  tenementa  reddit.  &  fervitium  in 
Macclesfeild  &  Chriftilton  cum  pertin..  in  Com.  Ceftr.  quae 
fuer.  Henr.  nuper  Ducis  Bucks,  aut  alicujus  alterius  ad  ejus 
ufum   in  di£to  Com.  Ceftr.  ac  manerium  de  Chorley  &- 
Bolton  cum  pertin.  in  Com.  Lane,  ac  terr*  &  tei^ementa  in 
Brightmead  in  codem  Com.     Necnon  totum  illud  mefluag, 
ac  omnia  terras  &  tenementa  cum  pertin.  qux  fuer.  Robertt 
Willingby  Militis  ^Mt  alicujus  alterius  ad  ejus  ufum  in  Pa«    . 
roch.     Sci.  Petri  juxta  Pauls  Wharf  in  Civitate  Londin.  feu 
alibi  infra  eandem  Civitatem  una  cum  omnibus  Terris  Tene- 
mentis'  Mefluag,  Pratis  Pafcuis  Pafturis  Silvis  Bofcis  Aquis 
Stagnis  Vivar.  Molendin.  Gardin.  Col umbar.  "Reddit.  Servif. 
Rcvercon.  Cur.  Let.  Offic.  Vic.  Franchef.  Pleg.  Efcaet. 
Liber  tat.  Jur.  Commoditat.   quibufcunque    necnon    feodo 
M  ilit.  Advocat.  &  Patronat.  Ecdefiar.  Abbat.  Priorat.  Hof- 
pital.  ReQor.  Capell.  Cant.  &■  al.  Benefic.  Efcheator.  quo- 
rumcunque  Wardis  Maritagiis  Scutag.  Releviis   Hundred 
Wapentag.  fin.    amerciamen.  forisfactur.    Feriis   Mercat. 
Chafeis  Parcis  Warren.  Pifcar.  Wrec.  maris  Thefaur.  invent. 
Waif  Straif.  Catall.  Felon.  &  Fugitivor.   Catal.  Utlagat. 
attind'  convia*  &  felon,  de  fe  Rctorn.  Brevium  &  execu- 
tion, eorundem  necnon  omnibus  &  fingulis  aliis  Libertattbus 
Jurifdiaionibus  Franchef.  quietanc.  Commoditaiibus  Emolu- 
ment.  &  liberis  con  fuetu  din  thus  quibufcunque  ad  prsdifi. 
Caftra  Dominia  Maneria  Terras  Tenementa  &  csetera  mef- 
fuagia  ac  eorum  quodlibet  de  antiquo  perttnen.  five  fpedan. 
aut  infra  eadem  Caftra  Maneria  Dominia  Terras  Tenementa 
6t  castera  Prasmifla  feu  eorum  aliquod  emergen,  contingen. 
provenien.  feu  antca  habit'  modo  quocunque  ac  adeo  plene 
&  iptegre  ficut  sliqua  perfona  vcl  aliquae  perfonse  in  etfdem 
vel  eorum  aliquo  habuer.  feu  ufi  fuer.  quovifmodo  ante  haec 
tempora.     Habend.  6c  tenend.  tenementa  omnia  6c  fingula  Habeo^. 
Caftra  Maneria  Dominia  Terras   Tenementa   6c  csetefa 
Prsemiffa  cum  omnibus  6c  fingulis  fuis  pertin.  pnefat.  Tho- 
rns Stanley  &  Georgio  Stanley  ac  Haeredibus  mafculis  de 

corporc 


'fcrm.  J^afch.  34  Car.  2.  In  ScadA' 

corpore  ipGus  ThonMc  exeun.  imperpe'tuum  it  jickHs  k  ?»» 
redibus  nofiris  per  Servitium  militare  is  reddkj  quinqua* 
ginta  llbrarucn  annaatiin  ad  Fefta  Pafchx  dc  Sandi  Mich- 
aelis  Archangel!  per  sequales  pertiones  Tolveud.  Coaceflimus 
♦  p^  262*  in^uper  &  per  Pi-se(entes  concedimuscifdcm  *  Thomas  Sua** 
ley  2e  Georglo  ac  hxredibus  fuis  prsedifi.  omnia  exit,  pro- 
ficua  &  revercoQ.  de  fupradiClis  CaSris  Maner.  Decnioiis 
Terrls  Tenementia  dc  cseteris  Praeminis  cum  pertinea.  aut 
de  aliqua  inde  parcelP  a  FeAo  ScL'  Michaelts  Archangelt  ult. 
prseterir.  proveniea.  five  crefcen.  aut  ndbi»  quovifmodo  de- 
bit* perciplend  tarn  per  roaous  Receptor;  Ballivor.  Firman 
feu  al.  Oecupator.  eoruodem  feu  alicujus  inde  parcel*  quam 
per  manus  nunc  Efcaet'  6c  nuper  Efcaet^  feparaltt.  in  Com. 
6s  locis  in  quibus  hujufmodi  Caftra  Maneria  Domtnia  & 
cs&tera  PraemiCa  feparaliter  exiftunt.  £t  volumus  &  coo* 
cednnus  quod  iidem  Efcaet.  &  eorum  quiltbet  Efcaer.  qui 
.  impofterum  erit  deeifdem  exit'  proficuis  &  proyemionibus 
erga  nos  ^  h^red'  noftros  quiet*  &  exoner.  exi/Iunt  per 
Prs&fentes,  Et  fi  forfan  aliquod  eoruniXaftrorum  Maneri-* 
orum  Doownior.  Terrarum  Tenementorum  &  cseterorooi 
PrsBmifTorum  aut  aliquam  inde  partem  verfus  ipfos  Thomant 
&  Georgium  aut  eorum  alterum  feu  verfus  Hsdred'  didt 
Thomsb  prcdid.  recuperari  five  extra  poQeflion.  ipforuoi 
Thonise  &  Georgii  vel  eorum  alterius  aut  alicujus  Hsbred^ 
diSi  Thorns  pr^did.  aliquo  d^bito  modo  evinci  feu  ipfoft 
aut  eorum  aliquem  inde  legitime  expelli  conrigerit  tunc  nos 
&  hzred*  nii.  deal^  Caftris  Maneriid  Dominns  Terris  Tene<^ 
mentb  ic  PoffeflioDibus  infra  Regnum  nrum.  Anglias  ad 
valor,  annuum  eorundem  Cadrorum  Maneriorum  Dominier. 
Terrar.  Tenementor*  ac  caeterorura  Pr^miffof um  recuperat* 
vel  cvid*  eifdem  Thomse  &  Georglo  &  Hs&rcd'  ipdiAS  Tho^ 
m£  prxdtd*  habend  recompenfar.  £siciemus«  Et  infuper  da 
gratia  nro^  fpeciali  prsbdid.  damtis  &  concedimus  per  Pr2<» 
ientes  omnia  &  fingula  Prscmifla  pixBit*  ThooMe  &£  Georgto 
aUque  fine  feu  feodo  roagno  vel  parvo  nobis  five  ad  opus 
jirom.  pro  eifdem  Prsmiifis  vel  aiiaoo  Pr^miflbr.  reddendo 
folvend.  leu  faciend  quovtfmodo.  Eo  quod  expreflk  mentio 
de  vero  valore  vel  certltudine  Pr^mrfforum  feu  eorum  ali- 
cujus fell  deaUis  donis  vel  conceffionibus  eifdem  Thomse  & 
Georglo  ve]  eorum  alteri  ante  bsbc  tempora  tzQ*  in  Pateoli'' 
bus  minhne  fad*  exift'  aut  aliquo  Statuto  AQ^  Ofdinacop. 
yel  ReftriSion.  in  contrar*  fad*  edid*  five  ordinat*  aut  ali- 
qua re  caufo  vel  noatcriaquacunqoe  son  obilant*.  In  cujua 
ict  Tefiimonium^  irc^ 

Br 
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By  virtue  whereof  the  iTald  Thomas  and  George  <Cd  cnlff 
into  the  faid  tenennentSy  and  were  thereof  feifed  to  them  and 
the  heirs  male  of  the  body  of  the  faid  Thomaft9ii\  of  l^efby, 
and  they  being  fo  thereof  feifed,  the  itM  George  lord  VEf- 
trange  had  iffue  of  his  body  one  Thomas  his  eldcfl  fon,  af- 
terwards earl  of  Derby :  and  that  afterwards  the  faid 
•  George  lord  PEJtrange  died  in  the  life-time  of  the  faiflearl  *  P,  264* 
his  father:  and  that  the  &id  earlj  his  father,  afterwards, 
viz,.  \  Jun.  19  H.  7.  died  feifed  of  the  faid  tenements  in  his 
demefne  as  of  fee-tail,  viz,  to  him  and  the  heirs  male  of 
his  body ;  by  reafon  whereof  the  faid  tenements  in  the  de- 
claration did  defcend  to  the  faid  nephew,  the  faid  Thomai 
carl  of  Derby  J  who  entered  into  the  faid  tenements  and  be- 
came feifed  thereof  in  his  demefne  as  of  fee^tail  according 
to  the  limitation  in  the  faid  letters  patent  mentioned.  And 
the  faid  Thomas  earl  of  Derby ^  being  fo  thereof  fctfed,  had 
ifTue  of  his  body  one  Edward  his  elded  fon^  afterwards  earl 
of  Derby.  That  the  faid  Thomas  earl  of  Derby  laft  men- 
tioned, afterwards,  viz.  i  Aug.  13  H.  8.  died  feifed  of  the 
faid  tenements.  By  reafon  whereof  the  faid  tenements  de- 
fcended  to  the  faid  Edward  then  earl  of  Derby.  That  the 
faid  Edward' txiittt^  and  became  feifed  thereof  in  tail  to  him 
and  the  heirs  male  of  his  body.  That  the  faid  Edward^haA 
iflue  Henry  afterwards  earl  of  Derby.  That  Edward  died 
24  O£fob.  14  Eliz.  feifed  as  aforefaid,  and  that  the  premines 
defcended  to  Henty,  That  the  faid  Hemy  had  iflTue  Fefdi'^ 
handy  afterwards  earl  of  Derby f  and  tP'illiam  Stanley^  his  fe- 
cond  fon,  afterwards  likewife  earl  of  Derby.  Henry  25 
Septemb.  35  Eliz.  died  feifed,  atxi  the  prcmiffes  defcended  to  Co.  4  Inft. 
Ferdinand^  who  entered  and  had  no  iffiie  male,  but  only  three  **3-  . 

daughters^  viz.  Anne^  Ffances  and  Elizabeth.  That  Per-  Ji.  tfo*  *  ' 
dinmul  \6  Apr.  37  EHz.  died  in  the  life  of  his  brother  WiU 
Ham  feifed,  and  fo  the  premifles  defcended  to  the  faid  iVillicm, 
who  entered.  That  after  the  death  of  Ferdinandf  for  de- 
termination  of  fuits  and  controverfics  between  the  faid  earl 
n^illiam  aiid  Henry  eaxl  of  Hmiington  and  Elizabeth  his  wife, 
one  oF  the  daughters  of  the  faid  Ferdinand ,  Gray  Bridges 
lord  ChandoSy  and  the  lady  Ann:  his  wife,  another  of  the 
daughters  of  the  faid  eari  Ferdinand^  and  fir  JoAi  Eterton^ 
knighr,  then  fon  and  heir  apparent  of  Thomas  lord  Ellefiheref 
lord  chanc'dlor  of  £n^/aw^,  aixl  the  hdy  Frances  his  wife, 
another  of  the  daughters  of  the  faid  earl  Ferdinand,  18 
^fovemb.  4  Jac.  an  aft  of  parliament  was  made  of  and  con- 
cerning the  faid  fuits  and  controverfics,  and  eftate  and  title 
of  the  honours,  caftles,  manors,  lands  and  ter/^ments  of 
the  aforefaid  carl  Ferdinand ;  by  which  it  was  enaSed  as 
foiiowethi  viz.  x  In 
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Theaaof  In  mod  humble  manner  befeeching  your  royal  majeily 

47<"-  your  highncfs  loyal,  faithful  and  obediept  fubjeSs,  tViUimm 

*  P*   265.  earl  of  •  Derby^   of  the  moft  noble  order  of  ihe  garter 
knighr,  Henry  earl  of  Huntington  and  the  countefs  Elizabeth 
his  wife.  Gray  Bridges^  lord  Chahdos  and  the  lady  Anne  hn 
wife,  eldcft  daughter  of  Ferdinando  late  earl  of  Derby^  fir 
John  Egerton  knight,  fon  and  heir  male  apparent  of  the 
right  honourable  T'komas  lofd  EUefmeret  lord  chancellor  of   . 
England^  and  the  lady  France}  his  wife ;  which  faid  WiUiam 
earl  of  Derby  is  brother  and  heir  male,  and  the  faid  ladies 
Anne^  Frances  and  Elizabeth  are  daughters  and  co-heirs  of 
thef  faid  Ferdinando^  late  earl  of  Derby^  who  died  without 
iCTue  male  of  his  body :  That  whereas  after  the  death  of 
.the  earl  Ferdinando  divers  variances,  fuits  and  oontroverfTes 
did  arife  and  grow  between  your  faid  fobjeds  William  carl 
of  Derby f  aiid  the  faid  ladies,  as  well  touching  the  edite, 
right  and  title  of,  in  and  to  the  honours,  caftles,  manors^ 
lands,  tenements  and  hereditaments  of  the  faid  earl,  as  alfo 
touching  the  filial  portions  and  advancements  of  and  for  your 
faid  fubjeds,  the  faid  ladies  Anne^  Frances  and  ElixjAeth  ; 
for  appeafing,  ending  and  determining  of  which  faid  vari- 
ances,   fuits  and   controverfies,  the    faid   William  earl  of 
Derby  and  other  ifliies  male  of  the  faid  honourable  houfe  of 
Derby f  as  alfo  the  faid  ladies  before  any  their  intermar- 
riages, by  and  with  the  advice  and  confent  of  the  right  ho- 
nourable Alice f  countefs  dowager  of  Derby^  late  wife  of  the 
faid  Ferdinando y  and  mother  of  the  faid  ladies ;  and  by  and 
with  the  advice  of  other  their  honourable  friends^  and  of 
their* counfel  learned,  and  officers,  did  fubmit  themfelves  to 
Ihe  arbitrement,  order  and  judgment  of  the  right  honours* 
b!e  Thomof  lord  Buckhurji,  lord  high  treafurer  of  England^ 
and  now  earl  of  Dorfet,  and  of  the  right  honourable  Gilbert 
earl  of  Shrew/bury,  the  right  honourable  George  earl  of 
Cumberland^  deceafed,  George  lord  Hun/den,  deceafed,  and 
of  the  right  honourable  fir  Robert  Cecil  knight,  principal 
fecretary  to  your  highnefs,  and  now  earl  of  Sattjbury^  be- 
ing the  honourable  and  well  afieded  friends,  as  well  of  the 
faid  William  earl  of  Derby,  and  other  the  ifloes  male  de- 
fcended  of  that  honourable  houfe,  as  of    the  faid   ladies 
heirs  general ;  which  faid  honourable  perfons  are  eleded 
to  end  the  faid  controverfies,  having  deliberately  heard  the 
faid  parties,  and  their  learned  counfel  and  officers,  and  fuch* 
other  their  loving  friends  as  were  authorized  to  deal  therein, 
and  having  advifedly  beared  and  confidered  of  their  feveral 
rights,  titles  and  claims,  did  by  the  confent  and  agreement 
ol  all  the  faid  parties  and  their  counfel^  officers  and  friends, 

for 
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fDr  the  appeafingy  ending  and  extinguifliment  of  all  va- 
riances, cla^nns,  titles  and  •  controvcrftes  then  moved  .and  •  P.  266* 
grown,  and  which  then  after  might  arife  and  grow  between 
the  feid  parties  or  any  of  them  touching  the  premifles,  agree, 
order  and  determine  (amongft  other  things)  That  fuch  and 
fo  many  of  (he  iaid  caflies,  manors,  lands,  tenements  and 
hereditaments^  late  parcel  of  the  poflefBons  and  hereditai 
ments  of  the  faid  Ftrdinandf^  late  carl  of  Derby^  in  the 
towns,  hamlets,  villages  and  places  hereafter  mentioned, 
ftiid  in  every  or  any  of  them,  (hould  be  aflligned,  conveyed 
and  enjoyed  unto  and  by  fuch  perfon  and  perfons,  and  of, 
for  and  during  fuch  eftate  and  ellates,  and  with  and  under  ' 

fuch  limitations,  powers,  liberties,  declarations  and  favings, 
and  in  fuch  manner  and  form  as  hereafter  is  mentioned,  M- 
mi ted  and  expreffed.  With  which  faid  order  and  agree- 
ment To  made  by  the  honourable  perfons,  as  well  the  faid. 
ffilliam,  earl  of  Derby^  and  the  countefs  klizabeth  his  wife^ 
and  the  reft  of  the  ifTues  male  defcended  from  that  honour- 
able houfc  of  Derby 9  as  alfo  the  faid  honourable  lady  Alice 
countefs  dowager  of  Derby^  and  the  faid  ladies  Elizabeth^ 
Anne  and  Frtmces,  daughters  to  the  faid  late  earl  Fefdinando 
before,  and  until  their  feveral  marriages,  their  faid  hu(bands 
and  they  did  and  yet  do  hold  themfelves  well  contented  and 
fafisfiedk 

%/Iay  tt  therefore  pleafe  your  moft  excellent  Majefty,  that 
it  may  be  enaded,  and  be  it  enaded  by  your  majcfly  the 
lords  fpifitual  and  temporal^  and  the  commons  in  this  pre- 
fcnt  parliament  alTemblcd,  and  by  the  authority  of  the 
fame^  That  all  and  ewtry  the  c.i files,  manors,  lands,  tene- 
ments^ poflelTions,  rents,  reverfions,  ferviccs  and  heredita- 
ments with  all  and  lingular  their  appurtenances,  late  the 
poflfedion  and  inheritance  of  the  faid  Ferdinondo^  late  earl 
of  Derby,  in  the  to\^n.<,  hamlets,  villages  and  places  here- 
after mentioned,  and  in  every  or  any  of  them,  (hall  be  from 
henceforth  for  ever  affured  and  enjoyed  unto  and  by  the 
perfon  and  perfons  hereafter  named,  of 'affd  for  fuch  eflatea 
and  limitations,  and  with  and  under  fuch  powers,  liberties, 
provifoes,  exceptions,  declarations  and  favings,  and  in  fuch  , 

manner  and  form^  as  hereafter  in  this  prefent  aS  is  men- 
tioned, limited  and  declared  ;  and  that  the  adual  and  real  ^ 
pofTeflion  of  all  and  fingular  the  faid  caftles,  manors,  lands^ 
tenement's  pofTeflions,  rents,  reverfions,  fervices  and  here- 
ditaments (hall  be  by  authority  of  this  prefent  ad  immedi- 
aiety  from  henceforth  ve(!ed,  adjudged,  deemed  and  taken 
to  be  in  the  faid  perfon  and  perfons  hereafter  named  in  pof- 
feflioh^  remainder  and  revcrfion  refpefikivcly,   of,  for  and- 

R  during 
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during  fuch  ellate  and  eftates,  and  with  and  under  fuch 
powers,  liberties,  prov!r<H;s,  exceptions,  dec!;irations  and 
*  P.  267.  favings,  and  *  in  fuch  manner  and  form,  as  hereafter  in 
this  prefent  zSt  is  likewife  mentioned,  declared,  limited  and 
expreflcd. 

And  aftef wards  in  the  fame  aS  of  and  concerning  the 
^anor  of  Hppe  It  was  enaSed  in  ihefc  words:  viz. 

•  That  the  faid  A^UcCf  countefs  dowager  of  Derbyf  during 
her  life,  and  after  her  deceafc,  the  faid  William  earl  of 
Derby i  during  his  life,  and  after  his  deceafe  James ^  fon  and 
heir  apparent  of  the  faid  William  earl  of  Derbyf  and  the 
beiriS  males  of  his  body,  and  in  default  of  fuch  iflue  the  . 
fecond,  third,  fourth,  fifth,  fixth  and  feventh  fons  of  the 
faid  William  earl  of  Derhy^  lawfully  begotten^  and  the  he:r9 
male  of  their  and  every  of  their  fevcral  bodies  lawfully  be- 
gotten^ fucceffivejy  and  refpeaivcly  according  to  tht  prior- 
ity of  their  birth  and  age  one  after  another;  and  m  defaulc 
of  fuch  iffue,  fir  Edward  Stanley  knight,  during  his  natural 
life,  and  after  his  deceafc  the  firrt,  fecond,  third,  fourth, 
fifrh,  fixtii  and  feventh  fons  of  the  faid  fir  Edxvard  Stanley 
iawfuHy  begotten,  and  the  heirs  male  of  their  and  every  of 
their  feveral  bodies  lawfully  begotten  fucceiTtveiy  and  ref-' 
pedively  according  to  the  priority  of  their  birth  and  age 
One  after  another;  and  in  default  of  ftich  iflfue,  Edward 
Stanley  of  Bickerjlaff  efquire,  during  his  life,  and  after  hi^ 
deceafe  the  fird,  fecond,  third,  fourth,  fifths  fixth  and 
feventh  fons  of  (he  faid  Edward  Stanley  lawfully  begotten, 
and  the  heirs  male  of  their  anc^  of  every  of  their  feveral 
isodies  lawfully  begotten,  fucceifively  and  refpedively  ac- 
cording to  the  priority  of  theif  birth  and  age  one  after  ano- 
ther :  And  in  default  of  fuch  iflue  James  Stanley^  brother 
of  the  lad  mentioned  Edward,  during  his  life,  and  after  his 
deceafe  the  firfl,  fecond,  third,  fourth,  fifth,  fixth  and  fe- 
venth fons  of  the  faid  James  Stanley  lawfully  begottenl,  and 
the  heirs  male  of  their  and  every  of  their  feveral  bodies  {aw- 
fully begotten,  fucceflively  and  refpedively  according  to  the 
priority  of  their  birth  one  after  another,  (hall  and  may  hav6, 
hold  and  peaceably  and  quietly  enjoy  all  and  every  the  ma- 
nors, meftuages,  lands,  tenements,  rtnts,  revcrfions,  fer* 
vices,  hereditaments,  liberties,  franchtfes  and  juriWdions 
whatfoever,  at  any  time  heretofore  the  inheritance  of  the 
laid  Ferdihandof  late  earl  of  Derby^  in  tiepe  and  HppeJale, 
and  elfewhere  within  the  parifh  of  Hope  in  the  faid  county 
of  Flint,  to  the  manor  of  Hope  belonging  or  appertaining. 
And  it  was  farthtr  enafied.  That  the  faid  WiUidm  earl  of 
Derby,  {it  Edward  Stanley,  Edward  Stanley  and  James  Stasdef 

fuccffliveljr 
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ltlt^ce(^lveIy  and  rerpedtvelj  in  po(reflion  to  make  \ek(tB  of 

any  of  the  premifles  ufually  Ictten,  (except  the  cattle  of 

tIawarJtLtid  Greenhalghf  the  manfion-houfe,  park^^  demefnes 

of  Latham^   Knowjlej,   Newpark^  Bufccugh^  Childwal^   Pih 

k/ngtofit    •   Hawarderif    Gteenhalghi    BrtughtoH    in   fames ^  *  P*   268« 

Botkme  Arm/beadf  Withirjbackt  Ebenjbam  alias  En/bam  and 

Bidjion^  the  manfioo-houfe,   Ckanmn  Row  in  H^eJIfmnJler, 

the  college-houfe  in  Manchefier  and  the  lower  in  Liverpool 

within   the  feveral  counties  of  Lancafier^   Chefter,   Flinty 

IVeJlmorland^  Oxen  and  Middkfex  for  one  and  twenty  years 

or  under,  or  for  one,  two  or  three  lives,  or  for  any  num-, 

ber  of  years  determinable  upon  one,  two  or  three  lives  in 

pofleiTion,  and  not  in  reverfion,  refcrving  the  old  and  accuf* 

tomed  rent ;  and  power  for  them  to  make  jointures  not  ex« 

ceeding  a  third  part. 

That  in  the  faid  afi  there  is  a  provifo  in  thefe  words  t 
Provided  always,  and  be  it  en^^ed  and  declared  by  thti 
tiuthority  afbrefaid,  That  your  moft  excellent  majefty,  your 
heirs  and  fucceflors,  and  all  and  every  other  perfon  and  per- 
fons,  bodies  politick  and  corporate,  their  heirs  and  fuccef*- 
fors,  executors,  adminiftrators  and  aiTigns,  and  every  of 
them,  other  than  the  perfons  10  whom  any  eftate  or  ellates 
are  before  limited,  or  mentioned  to  be  limited,  by  this  pre-» 
fent  ad,  and  their  heirs  (hall  have,  hold,  and  enjoy  all  and 
every  foch  and  the  fame  eftate  and  eftates,  leafe  and  leafes» 
rights,  titles,  interefts,  reverfions,  rents,  annuities,  penfions^ 
fervices,  tenures,  primer  feiiins,  liveries,  adions,  ftatutes^ 
bonds,  recognizances,  debts,  extents,  executions,  judg-* 
liients,  entries,  conditions,  covenants,  warranties,  ufcs,  pof- 
feflions,  offices,  commons,  liberties,  eafements,  profits^ 
commodities,  emoluments,  claims  and  demands,  as  your 
highnefs,  your  heirs  and  fucceflbrs,  or  any  of  them,  of 
other  perfon  or  perfons,  bodies  politick  and  corporate,  their 
heirs,  fucceflbrs,  executors,  adminiftrators  or  afligns,  othei^ 
than  the  perfons  before  excepted,  to  whom  any  edate  ot' 
eftates  is  before  limited  by  this  a3,  now  lawfully  have  or 
hereafter  (hall  or  may  lawfully  have,  or  claim  x>f,  into,  out 
of,  or  for  any  the  faid  caftles,  manors,  lands,  tenements^ 
rents,  reverfions,  ferviccs  and  hereditaments,  or  of|  into^ 
out  of,  or  for  any  of  them  in  fuch  and  the  fame  manner 
and  form  to  all  intents,  conftruSions  and  purpofes,  as  if- 
this  prefent-  ad  had  never  bfcn  had  nor  made.  And  your 
laid  fuppitants,  WilUam  earl  of  Derby ^  Henry  earl  of  fhm- 
tingtoni  and  the  lady  Elizabeth  his  wife.  Gray  lord  Chandos, 
and  the  lady  ifwi^  his  wife,  and  (ir  John  Egerton^  and  the 
lady  Francet  his  wife^  (hall  and  will  according  to  their  moft 

Ra  '  boundcn 
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bounden  dmtes  daily  pray  for  your  highnefs  long,  happy  «id 
profperoQs  reign  over  us* 

That  Jlicff  ^ountefs  of  Derbyf  in  Ibe  ad  nsentionedf 
was  widow  and  relid  of  the  faid  Ferdinand,  earl  of  Derbyf 
and  that  (he  fa'd  (ir  Edtfiard  Stanley  knifghl,  at  the  making 
*  P>  269.  of  *  the  faid  a&  was  a  perfon,  who  the  tenements  afore- 
faidy  next  after  the  death  of  James  the  fon  of  the  faid  eart 
Cf.Derbjff  witho.ut  iflftie  male  of  his  body,  by  the  faid  let« 
ters  patent  ought  to  take  and  have  according  to  the  limita- 
tion in  the  fame  letters  patent  <:ontained. 

That  the  faid  Edward  Stanlry  of  Bicker Jiaff  in  the  bid 
aS  likewife  mentioned,  unul  the  making  of  the  faid  afi| 
was  the  perfon  who  ought  to  take  and  <njoy  the  faid  tene^ 
ments  next  after  th^  death  of  the  faid  ftr  Edztfard  Sfanlej, 
without  iflue  male  of  his  body,  according  to  the  limitatioa 
of  the  faid  letters  patent ;  and  that  the  faid  Jamej  Stanlij^ 
brother  of  the  faid  Edward  Stanley  of  Bickerjiaff,  was  the 
next  perion  who  ought  to  take  and  have  the  laid  tenements 
next  after  the  dtaib  of  his  faid  brother  Edward^  without 
ifliie  male  of  his  body,  by  the  limitation  o^  the  (kid  lettnrs 
|>atent. 

That  I  May  1636*  the  hid  Jlice  countefs  dowager  of 
Derby  died,  that  eai  I  Wiiliam  entered,  and  was  feifed  /r«Kl 
lex  poflulat. 

29  Sept,  1642.  earl  WiJUam  died  (eifed,  and  yames  bii 
Con  entered  and  became  feifed  prcut  lex  pojlulat. 

The  faid  earl  James  bad  iflfoe  ChaHei^  afterwards  eail  of 
Periy. 

15  0^.  1651.  earl  Jamc^  died  feifed,  and  earl  Ckarlei 
iotered. 

.  14  Eehruary  165  j.  the  faid  earl  Charles^  and  D<fr9tiea 
tlekna  his  wife,  by  i/identufe  between  them  of  the  firft 
part,  fir  Charles  Woolfeley  knight,  Ricbard  Knighiky  e(quife, 
John  Twijieton  efquire,  John  Hewley  efquire,  Rowland 
Jenkes  jun.  efquire,  and  Jojhua  Sprig  of  the  fccbnd  part/ 
and  Thomas  Crachley  efquife>  Nicholas  Brereton  gent,  and 
Roger  Griffith  geot,  of  the  third  part,  fjofi  i*fooL  t6  the  (aid 
eart,  and  1898/.  10/..  to  the  truilees  for  felling  the  faid  eftaie 
by  the  parliament,  paid  by  tbe  faid  earfs  appointment, 
grant,  alien,  bargain,  fell,  enfeoff  and  confirm  to  the  faid 
Charles  JV'oolfeleyt  Richard  Kniightley^  John  Twijletoh,  Join 
jiewley^  Ronvland  Jenkes  and  'Joftma.  Sprig  their  heirs  and 
ftfiigns,  the  faid  manor  of  Hope^  alias  ^een  Hope ;  and  the 
iaid  earl  Charles  for  him  and  his  heirs,  doth  warrant  the 
premifles  to  the  faid  lef&es  and  their  heirs,,  agaioft  him  and 
his  heirsi  aiid:  that  they  iHall  dnjoy  the  fonkc  accordingly- 

And 
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And  the  Taid  CharJef  earl  of  Derby  doth  conftitute  the  faid 
Thomas  CracUey^  Nicholas  Brereton,  and  Rpgfr  Gtij^th  hi» 
ftttomies  jointly  and  feveraily  to  make  livery  and  feifin  of 
the  Taid  premifles^ 

That  iiyery  and  feifin  was  executed  accordingly,  and  the 
tenants  of  the  faid  manor  did  attom  thereto. 

•  10  AprU  1654.  That  Charles  earl  of  Derby  and  his  »  p.   27Q. 
wife  levied  a  fine  of  the  faid  premifles  at  the  great  feffiont     * 
for  tbe-county  of  Flint,  with  wairanty  agaidl  all  mea  with 
proclamations. 

The  faid  fine  was  to  the  ufe  of  the  faid  indenture  men«- 
ttoned. 

That  the  grantees  entered  and  continued  in  pofTeflioo 
from  the  time  of  the  making  the  faid  indenture. 

That  the  defendants  at  the  time  when»  iic.  and  dill  are 
tenants  of  the  premifles  to  the  faid  grantees. 

21  December  1672.  earl  Charles  ^xt^^  leaving  iCTue  the 
lefTor  of  the  plaintiff  now  earl  of  Derby^  and  was  at  th^ 
death  of  his  ilther  at  the  age  of  fixteen  years,  nine  months 
and  four  daySi  and  no  more. 

2.  February  29  Car*  2.  the  leflbr  of  the  plaintiff  entered, 
and  made  the  leafe  to  the  plaintiff  protd  in  the  declaration. 

They  find  the  flatuteof  34  H.  8.  and  conclude  geneniUy, 
If  for  the  plaintiff,  for  the  plaintiff,  Wr. 

Levinz  for  the  plaintiff.  It  is  to  be  taken  notice  of,  that 
this  afi  of  4  Jac.  in  the  record  doth  alter  the  eftate  limited 
by  the  letters  patent ;  for  by  the  a€k  it  is  only  limited. to  the 
feventh  fon  ;  but  by  the  letters  patent  to  every  other  fon,- 
and  then  the  remainder  over  to  others. 

1 .  *Tts  not  doubted  but  that  the  reverfion  dill  remains  in 
the  crown. 

2.  The  poffeflton  of  the  feofees  is  nothhig  to  the  pur- 
pofe,  for  though  there  be  fines-levied  and  defcents»  yet  the 
ftatote  of  limitations  ha»h  no  operation  but  from  the  death 
«f  carl  Charles,  which  is  but  about  three  or  four  years 
fince.     Upon  tbi*  record  are  two  quedlons. 

1.  What  effed  the  fine  in  1654.  and  the  feoffment  with 
warranty  have,  taking  the  fame  abftradiv^ly  from  the  ton- 
fideration  of  the  Aatute  of  34  H,  8.  cap,  20. 

2.  What  operation  the  ftatute  of  34  H,  8.  hath  in  this 
cafe? 

1.  As  to  the  feoffment,  it  is  no  difconrinuancei  becan% 
the  reverfion  remains  in  the  king.  Lit.  fe^,  625.  and  Cc. 
Lit.  335.  a. 

2.  As  to  the  warranty  tn  the  f<offnieot  and  fine,  it  is  of 

no 
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M  tSt&,  becaufe  it  is  a  lineal  warramy«  and  fo  canmot 
bar  without  aflfets. 

As  to  the  fine*  it  is  no  ^zr  by  the  (latute  of  32  H.  8. 
caf,  36.  becaufe  the  lad  provifo  therein  excludes  all  fines 
levied  of  lands  intailed,  where  the  reverikm  as  10  the  kings 
or  intailed  by  ad  of  parliament. 
P«  ?7I»  *  But  it  is  objeded^  that  the  words  al  the  end  of  the 
provifo  arc,  That  every  fwh  fine  Jhall  be  of  like  force  as  tkey 
were  $r  Jbould  have  been^  if  the  a£i  had  not  been  wioie  ;  and 
fuch  e{)ates*tatl  were  barrable  by  fine  by  the  ilatute  of 

4  H.  7. 

Refp.  The  (latute  takes  notice  that  there  were  diveritties 
ifi\  opinion  in  iha^  point/ 

,  Pafch.  19  H  8.  6.  pL  5.  Dyer  a.  b.  pi  i.  and  this  fla* 
f  ute  of  32  /?.  8.  cures  a  doubt  in  cafe  of  ordinary  per(bns» 
but  leaves  out  the  fines  of  lands,  whofe  reverfion  is  in  the 
crown.  And  the  exception  would  not  have  been  iqferteds 
had  they  not  bari^  before. 

If  we  confider  how  this  point  flood  before  this  ftatutCt 
•  we  fhall  find,  fir.  Fines  de  terr.  121.  That  fuch  fines  di4 
not  biod  the  iffue,  becaufe  no  difcontinuance.  Br,  Affu* 
ranees  6.  accordingly  ;  but  Dyer  3a.  a.  pL  i,  EngUfield  juf* 
tice  faid  he  knew  it  by  experience,  that  a  fine  did  bar  the 
iflue  in  tail,  though  the  reverfion  were  in  the  crown.  Bo| 
Shelley  juftice  doubted ;  and  fo  ther^  was  judge  againft  judge. 
8  Co.  74..  a.  Such  fine  did  not  bar  the  iffue ;  and  fo  is  6  0^ 
55.  in  Chandosh  cafe  obiter ;  and  Co.  Lit.  372.  b.  A  fine  is 
a  bar  by  32  H.  8.  but  not  by  34  H.  8.  and  fo  there  are  but 
opinions  in  this  point,  and  no  judgoient.  This  doubl 
reached  the  parliament,  and  therefore  they  thought  that  the 
fine  was  <'0  bar  before  34  H.  8.  And  the  conclufion  is. 
That  if  it  was  no  bar  by  4  H,  7.  it  was  now  by  3a  fll  8, 
and  then  came  the  (latute  of  34.  H.  8.  which  made  ao 
end  of  the  cjueAion  ;  for  by  the  opinion  of  all  it  is  now  no 
bar. 

Then  we  mu(l  confider,  whether  this  a&  of  4  Joe,  al* 
ters  the  ufe,  and  here  ic  will  be  objeded, 

l.  Here  is  no  gift  of  the  king,  but  of  the  parliament; 
for  I.  Alice  is  let  in  before  count  William,  2.  Count  fVib' 
Ham  hath  now  but  an  edate  for  his  life,  and  afterwards  to 
fl'ven  of  his  fons  fuccefTively ;  but  all  the  other  of  his  foo9 
are  excluded,  and  fir  Edward  Stanley  is  let  in  in  thejr  place. 

Refp,  This  is  a  gift  of  the  k'ng  virithin  the  intent  and 
fneanmg  of  th^  (latute  of  34  H.  8.  for  thefe  reafons. 

I.  There  is  no  more  icdaie  given  by  this  ad  of  4  Jac. 
than  by  the  letters  pa(ent  of  2  /?.  3.  but  all  the  eflates  granted 

•  arp 
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are  within  the  compafs  of  the  heirs  males  of  the  body  of 
Thomas  firft  carl  of  Derby, 

2.  The  parliaraetit  d'rd  not  intend  to  give  any  thing,  but « 
to  make  firm  an  agreement  between  the  parties. 

•  3.  The  limitations  to  earl  William  for  life,  with  the  *  P.    272. 
ren^ainder  to  James  in  tail  male  is  not  any  bounty,  or  aug-    . 
mentation  of  the  eftate  which  was  given  by  the  letters  pa- 
tent.    The  ad  hath  taken  away  from  earl  William,  but 
not  added  any  thing. 

4.  If  earl  WilHam  had  had  twenty  ions,  this  a&  do^h 
not  exclude  them,  but  others  are  let  in ;  for  the  faviiig  ex- 
tends to  ihem  after  the  determination  of  the  new  particular 
eftates,  and  the  old  eftate-tail  fupplies  the  other  Tons;  and 
the  ad  did  not  intend  to  make  feveral  donors,  t/Zs.  The 
king  as  to  fome  part,  and  the  ad  as  to  other  part. 

5.  The  provifo  is,  faving  to  the  king,  his  heirs  and  fuc- 
ceflbrs,  fudi,  and  the  fame  eftate,  iic,  as  they  now  have ;  ^ 
and  how  (hall  the  tenure  be  faved,  if  the  ad  muft  be  tho 
donor  ? 

6.  This  is  a  cafe  concerning  the  ezpofition  of  an  ad  of 
parliament,  which  ought  to  be  as  favourably  conftrued  as  a 
will. 

Now  let  OS  examine  the  objedions. 
ObjeH,  I.  The  eftate  of  countefs  Alice  is  a  new  eftate. 
Refp.  I.  'Tis  poifible  flie  hath  but  iivhat  ftie  had  in  right. 
of  dower. 

2.  This  agreement  fliall  be  conftrued  to  be  purfuant  to 
her  dower. 

3.  But  be  it  what  it  may  be,  ftie  is  dead,  and  fo  is  no 
prejudice. 

Objelff.  2.  The  eftate  of  count  William  is  altered ;  for 
now  he  hath  only  an  eftate  for  life»  the.renuindor  to  his 
ifliies  in  'tail  male. 

Rejp.  That  is  no  gift,  but  a  deprivation  of  a  gift.  And 
if  a  man  have  three  horfes  in  his  ftable,  and  a  man  takes 
away  two  of  them,  he  cannot  be  faid  to  give  the  third, 
which  he  took  not  away. 

Objeff.  3.  Here  is  a  gift  to  count  James^  for  he  had  no-» 
thing  before  during  the  life  of  count  William  his  father. 

Refp.  I.  This  ad  hath  not  one  word  of  giving  in  it^  but 
that  they  ftiall  hold  and  enjoy. 

2.  Here  the  meaning  was  not  to  make  a  gift,  but  in  pur* 
fuance  of  an  agreement  between  the  parties  to  fettle  the 
eftate  $  and  fo  it  is  a  diftribution  of  the  lands  amongft  the 
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family.     And  this  a£t  confirms  the  agfeemem»  as  manj  (i£b 
do  confirm  an  agreement  of  inciofur'es. 

There  ie  do  fubftanrial  alteration ;  for  tenaiMin  tail  by  a 
gift  from  the  crown  is  refirained  from  alienation  to  preju* 
dice  his  iffue. 
*  P,  273,  *  Ohjeff.  But  tenant  in  taili  where  the  reverfion  is  in  the 
crown,  may  prejudice  his  iffue;  as  Cu,  Litt^  373.  a,  Stratr 
ford  verfus  Dover;  ^^  if  he  be  diflfeifedy  and  the  difTeifor 
levy  a  fine,  and  five  years  pafs. 

^(fp'  3  ^^*-  595-  reports  this  cafe,  and  it  is  judge  agatnft 
judge;  and  612.  the  judgment  was  given  upon  point  of 
pleading,  and  not  upon  this  point.  Afoor  467.  pL  66^.  re- 
porting this. cafe  fays,  that  tlie  iffue  (hall  be  bound. 

03/V^.  Couftt  iVilHam  hath  but  an  cflatc  for  his  life,  for 
the  re  is  power  for  him  to  maiie  Icafes  far  lives,  which  nced- 
eth  rot  if  it  had  been  an  eftate  tail. 

Refp.  Abundans  cautela  non  vocet,  as  the  faving  of  the  fe- 
verfion  to  the  kingj^  which  was  by  this  aft  taken  out  of 
him.  / 

Who  is  the  donor  htfre  ?  for  the  donee  by  rules  of  law 
,ought  to  hold  of  the  donor  by  owelty  of  fervices^  whicli) 
cannot  be  here. 

Ohje£f,  Chudleigh^  cafe.  The  parlianient  may  be  the 
donor. 

Refp,  Ttmay  be  (6  in  cafe  of  a  (ee-fimpte,  but  not  iti 
cafe  of  an  eftate-tail. 

The  parliament  is  no  corporation,  at  lead  not  fi^t^  an4 
^       therefore  cannot  be  donor. 

I'he  earl  of  Derby  could  not  be  donor,  becaufe  he  caft- 
not  referve  an  eftate  for  life  to  himfelf,  and' not  part  witl^ 
the  reverfion ;  and  fo  1  pray  judgment  for  the  plaimtfF. 

,  Holt  for  defendant.  The  only  queftion  ts.  Whether  the 
fine  of  L659.  ^r  ^^  eftate-tail  ?  or  whether  the  fUtote  of 
34  //.  8.  rtftrains  the  fame  ? 

The  meaning  of  the  ftatute  of  34  H.  8.  appears  by  the 
recital  in  the  preamble,  viz,  Wherens  the  king  and  Ki  pr9* 
gcnitors  had  granted  lands  to  feveral  perfons  in  tail,  to  the  iu" 
tent  that  the  recompence  for  their  fervice  Jbould  not  ofdy  be  a 
benefit  to  their  own  perfons,  but  a  continuing  profit  to  the  Xeirt 
cf  their  bodiet,  whereby  they  fbould  have  in  fpecial  memory  tha 
profit  they  receive  by  their  fervice,  and  be  thereby  encouraged 
to  the  nice  fervice  to  their  Jovereign, 

By  which  it  appears  that :  the  lands  in  i[ueftion  iince  4 
Jac.  are  now  in  the  fame,  but  this  fine  bars  the  eflate^tatt. 

I.  This  eftaie  is  created  by  4  Jac.  and  i&  a  new  eftate* 
^nd  not  fuch  an  eftate  as  is  within  34  H^  f(.  for  that  extends 
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to  lan^  fettled,  and  to  be  fettled  by  the  gift  of  the  crown. 
And  if  fuch  a  donee  of  the  gift  of  the  crown  had  before 
that  ftxtute  levied  a  fine^  it  had  barred  the  iflfue.    This 

*  is  not  an  eftate  derived  out  of  the  crown,  nor  grounded  *  P»   274. 
upon  fuch  confiderations  as  are  mentioned  in  the  ftatnte. 

2.  'Tb  not  merely  a  reverfion  in  the  crown  which  makes 
the  eftate-tail  not  to  be  barred ;  for  if  a  nmm  ptm:hafeih  an 
eftate- tail  from  the  crowi)^  it  is  not  within  this  ftatute ;  but 
a  fine  will  bar  the  iffues  notwithflanding  this  ftatatCi 

3.  'Tis  out  of  the  words  of  the  ftatute  in  the  manner  of 
the  creation  of  the  eftate ;  for  it  is  not  created  by  the  king» 
but  by  the  parliament.  This  ad  hath  always  received  ftrid 
conftrudiouy'^and  therefore  an  eftate  made  by  the  king,  when 
he  was  not  king,  is  out  of  this  ftatute^  Co.  Lit,  372*  And 
an  slGL  of  parliament  is  an  extraordinary  way  to  fettle  an 
eftate. 

4.  Prom  the  confideration  of  this  zQl  of  4  Jac.  irherein 
there  is  a  provifo,  TAat  tnuuit  for  life  Jb3i  have  po'wer  ta 
mate  hafis  or  jointures ;  but  no  provifton  for  tenant  in  tail 
ib  to  do;  which  ftiews  that  the  parliament  intended,  thac 
tenant  in  tail  could  do  it,  as  it  is  limited  by  this  ad,  which 
could  not  be  done  by  34  /T.  8. 

Ohje£l.  This  new  edate  in  James  is  the  fiune  eftate  as  by 
the  letters  patent. 

Refp.  It  cannot  be  the  fame,  for  it  would  defeat  the 
whole  ad* 

The  ad  hath  made  thefe  alterations; 

1.  The  eftate  for  life  to  AK^ef  which  cannot  be  dower 
becaufe  not  mentioned,  and  hath  a  cominuance  only  during 
the  eflate-taii. 

2.  Count  fFiWafn  hath  an  eftate  for  life  only,  whereas  he 
had  before  an  eftate-tail. 

3.  All  the  iffues  of  count  William  would  have  had  an 
eftate  by  dekent,  by  the  letters  patent,  but  now  they  take 
by  purchafe.  In  a  formedon  they  cannot  declare  upon  the 
letters  patent,  but  upon  this  ad. 

Objefl.  There  ought  to  be  donor  and  donee  in  every  ef- 
tate-tail. 

*  Refp,  An  ad  of  parlii^ment  may  create  an  eftate  wiihool 
a  donor. 

Objeiff,  The  faving  »  to  all  perfons  prater  the  perfon  ex«* 
ccpt,  (rfc. 

R^  The  eighth  fon,  iic.  maybe  faved  within  tkis  pro* 
Tiit> »  hot  the  fcvcn  fiooa  are  m  of  another  eftate* 

Objea. 
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*  P.   27£.      *  Obje^.  CooftrttClioii  of  an  ad  of  parliatnent  oc^ht'to 
be  according  to  e<iuity. 

ii^.  This  aa  of  34  H.  %.  ought  not  to  be  bTOurably 
conftrued,  becaofe  coniraiy  to  equity  and  reafon  of  the 
common  law,  and  reflratns  alienation.  Keibvay  96.  a.  pi.  6. 
Lit,  ftB.  360.  So  the  ftatute  of  Wefim.  2.  cttp.  i.  is  to  be 
taken  ftriaiy  for  the  fame  reafon,  Cb.  2  Infi.  335.  mnd 
therefore  it  is  faid»  that  a  fine  tpfo  jure  fit  nullui,  yet  it  is 
a  difcontinuance.  And  fo  be  prayed  judgment  for  the  de- 
fendant.    Poft. 

William  Scot  verfus  Knapton.    Debt.   Error. 

En«r«  TN  debt  upon  the  ftatutes  of  i   Eliz.  cap.  3.  and  23  ESz. 

X  cap.  I.  for  abfenting  from  chui'ch  for  eleven  months. 
Upon  iVirV  debet  pleaded^  judgment  was  given  in  B.  R.  And 
now  the  defends^t  there  brought  a  writ  of  error.  And  it 
was  obje&ed  by  the  counfel  for  the  defendant  in  the  writ  of 
error,  that  fuch  a  writ  of  error  did  not  lie  within  the  fta- 
tute of  2T  EBz.  cap.  8.  hecaufe  it  is  an  adion  tamquam\ 
.  and  the  words  of  the  ftatute  are  (other  than  where  the  queen 
jball  be  party)  and  here  the  king  is  party.  But  refqlved» 
the  writ  doth  well  lie,  becaufe  the  king  is  not  properly  par- 
ty^ though  he  is  to  have  part  of  the  penalty, 

26  Fcbr-  1678. 

pdony.  London.  (T.    Jur',  &&  quod  Abrahamus  Chillers  nuper 

de  London*  labor*  quintodie  Pebruarii  Anno,  &c.  tricefima 
primo  vi  &  armis,  &€.  apud  London'  videlicet  in  Parochia 
Sandi  Sepulchri  in  ^Ward'  de  Faringdon  extra  London* 
prasd'  duo  Collar'  ornament'  panicilium  viril'  cum  temof 
ornat',  Anglice  vocat'  Mens  laced  Crevatt^  valor  feptetn 
folidor'  de  bonis  8r  catallis  cujufdam  Anns  Charteris  Spio- 
'  fler  adtunc  ii  ibidem  invent'  adtunc  &  ibidem  felonice  fu* 
rat'  fuit  cepit  &  afportavit  contra  pacem  di^  Domini  Re- 
gis nunc  Coron'  &r  Digoitat'  fuas^  &c. 

Upon  a  fpecial  verdifi  the  jury  find.  That  on  the  day,  and 
at  the  place  in  the  indidment  mentioned,  Abraham  CUffer 
came  to  the  fliop  of  Jnne  Charteris  TpinAer  in  the  faid  tn« 
didment  likewife  named,  and  afleed  for  to  fee  two  prevats  in 
the  indidment  mentioned,  which  ihe  (hewed  to  him,  and 
delivered  them  into  his  hands,  and  thereupon  he  aiked  the 
^  P.  276.  price  of  them,  to  which  *  .flie  anfwcitd  7/.  whereopoB  ths 

laid 


Term,  Pafch.  31  Car.  2-  In  Scacc. 

faid  Abraham  Gujfers  offered  her  3/.  and  immediately  run 
out  of  the  iiiid  ioopi  and  took  away  the  faid  goods  openly 
in  her  fight;  But  whether  this  be  felony,  or  not,  is  the 
queftion.  And  if  it  (hall  be  adjudged  felony,  we  find  htm 
guilty ;  and  that  the  goods  were  of  the  value  of  7/.  and 
that  he  had  no  goods  or  chattels,  i^c.  But  if  it  be  not  ad- 
judged felony,  we  find  him  not  guilty,  nor  that  he  flwd  for 
the  fame* 

And  I  am  of  opinion,  that  this  wBl  of  Chijfer  is  felony ; 
For  that,  I .  He  (hall  be  faid  to  have  taken  thefe  goods /^A 
Zfo  ammo ;  for  the  aS:  fubfequent,  Wz.'  Hit  running  away 
wtA  tiem,  explains  his  intent  precedent;  as  the  iuing  a 
Replevin  to  get  the  horfe  of  another  manS,  to  which  he 
hath  no  title,  is  felony,  bocaufe  in  fraudem  Legis,  Co.  3 
/»/?•  108.  So  if  an  officer  Cometh  to  a  man^  and  telleih 
him  that  he  is  outlawed,  when  the  officer  knoweth  the  con* 
irary  to  be  true,  and  by  colour  thereof,  takes  his  goods,  it 
is  felony,  Dalton^t  office  of  Jberiffs,  cap.  121*  foL  489.  i  Sid.  ft$4. 
And  the  cafe  of  one  Far,  in  which  I  myfelf  was  a  counfel,  ^^^  43* 
was  thus  ;  Far  knowing  one  Mrs,  Steneer  living  in  St.  Mar* 
tin*8  Lane  in  Middlefex  fo  have  conjiderable  quantity  of  goods 
in  her  houfe^  procured  an  affidavit  to  he  filed  in  the  Common 
Pleas,  of  the  due  delivery  of  a  declaratihtp  in  an  afiion  of 
Ejedione  firme,  in  which  he  was  lejfor^  though  he  had  no 
title,  and  thereupon  got  judgment,  and  took  out  an  Habere 
facias  poflfeilionem  for  the  houfe,  dire^ed  to  the  fheriff  of 
Middlefex,  and  procured  him  to  make  a  warrant  to  a  bailiff  to 
execute  the  writ,  who  with  Far  came  to  the  houfe,  turned  Mrs. 
Steneer  out  of  poffeffion  thereof,  and  feifed  upon  the  goods  of  a 
great  value,  and  converted  them  to  his  own  ufe,  and  upon  com* 
plaint  made  by  Mrs.  Steneer  to  fir  Robert  Hide,  then  lord 
chief  juflice  of  B.  R.  Far  was  apprehended  by  his  warrant, 
and  indited  at  Juftice^Hill  in  the  Old  Baily,  and  found  guilty, 
and  hanged  ;  for  that  h  ufed  the  colour  of  an  action  of  ejeit* 
pient,  mid  the  procefs  thereupon  to  execute  his  felomous  intent, 
in  fraudem  Legis. 

2.  Although  thefe  goods  were  delivered  to  Chiffer  by  the 
owner,  yet  they  were  not  out  of  her  pofleilion  by  fuch  de^ 
livery,  till  the  property  fliould  be  altered  by  the  perfeSion 
of  the  contra6i,  which  was  but  inchoated  and  never  per- 
feded  between  the  parties ;  and  when  Chiffer  run  away 
with  the  goods,  it  was  as  if  he  had  taken  them  up,  lyin^ 
)n  the  (hop,  and  run  away  with  them.  VideHiU.  2j  H. 
1.  v^.  pi.  21.  Bra^on  fays.  Fur  turn  efl  tra^atio  rei  alienee 
frandulenta,  •  animo  furandi,  invito  illo  cvjus  res  ilia  fuerit.  ♦  p^  a77« 
gunfcrd's  Pleas  of  the  Crown  25.  a, 

Samuel 
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Samuel  Dodd,  Ckrk^  verfus  Ralph  InglctDn* 

Tithes.      .     'ipHE  plainttfF  berng  vicar  of  Ciigwel  in  Effix,  exhi* 
*  6*"^  8^^*  ''^^  *''*  Englifli  b\\\  in  the  exchequer  chamber  againft 

*^  '  ^'  '  the  defendant  for  fniaH  tithes,  and  amongft  the  reft  for 
tithe  milk;  and  upon  the  hearing  a  queftion  arofe,  Whe- 
ther the  defendant  fhall  pay  the  tenth  part  of  the  milk  of 
his  cows  every  meal,  ot'  only  every  tenth  meal  ?  And  it  was 
decreed  that  he  fliould  pay  every  tenth  meal  intire  to  the 
plaintiff;  for  otherwife  the  plaintiff  mufi  be  forced  to  keep 
ft  ferVant  for  that  fervice  of  collecting  the  milk  only,  mnd 
perhaps  the  tithe  Would  not  amount  to  a  pint  a  day.  The 
next  queftion  was.  Whether  Je  jure  (there  being  nocuftom 
one  way  or  other)  the  parifhioner  ought  to  fend  the  tithe 
milk  to  the  vicar  to  his  houfe,  or  that  the  vkar  ought  to 
fetch  it  from  the  parithioner?  And  now  22  Mtq  1679. 
The  vicar  brought  a  civilian,  one  dodor  fiajnes^  to  argue, 
whofe  argument  was  as  follows.  By  the  Ju/  commum  Et- 
jpkjiajiieum  which  is  the  canon  law,  alt  tithe  ought  to  be 
'brought  home  to  the  parfon ;  and  the  law  is  grounded  upon 
the  fcriptnre.  MaJac.  3.  10.  Bring  ye  all  ihe  tithes  if(t9  the 
Jlore-houfe ;  and  St.  Jerome  gives  the  rule  fb ;  and  Untv^ 
/.  3.  Tit^  1 6.  De  Decims  Cap.  ^ia  ^tHdam^  'Ofrbo  CMgen* 
eUsf  pag.  1 68.  Colonus  de  jure  tenetur  nw  folum  Decimoi  Ar- 
jufmodi  colli gere  W  coacervare,  fed  ftiam  in  horreum  Sacerdotis 
ajferre.  And  this  is  certain  for  predial  tithes.  And  (b  faya 
Speculator^  it  is  for  wines.  And  although  there  bfi  no  ex- 
prefs  mention  of  milk,  and  that  miHc  is  here  in  England 
reckoned  amongft  minute  tithes;  yet  in  other  countries  it  is 
m  predial  tithe. 

a.  Ail  tithes  ought'to  be  paid  fo  foon  as  rhey  may  be  fit 
for  the  parfon  to  receive  them ;  fo  calves  at  fuch  an  age, 
and  other  things,  as  the  matter  wiH  bear.  Now  'iwiil  be 
very  inconvenient  if  the  milk  which  de  jure  is  tithaUe 
every  meal,  fhall  be  fent  for  by  the  parfon  twice  a  day,  and 
every  time  may  nor  be  a  pint.  ' 

3.  In  the  manner  of  tfthing,  that  which  magis  expedit 
Ecclejia,  is  to  be  obfcrved,  then  it  is  more  decent  for  the 
pariftiioncr  to  bring,  than  the  parfon  to  fetch  his  tithes. 
Where  the  law  is  filent,  the  cuflom  of  the  places  adjacent 
♦  P.  278.  prevails.  •  Now  here,  all  the  ncigfabonr  vicars  have  thetr 
miBt  brought  home  to  them. 

Upon 
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Upon  bearfaig  ihls  argument  the  court  thought  fit  for  the'f«n«J«f  «f 
plafmiff»  \(  he  fatv  caufe,  to  infcrt  ail  his  parifliiotDers,  or  J*  ^^^  j^^^^^ 
as  man)  of  them  as  he  pleafed  rnto  his  bill ;  and  opon  their  of  the  pari(h!' 
anfwers  the  court  would  deliter  their  opinion,  becaufc  df^»Y*'*^^*** 
afccrtaining  the  way  of  paying  tithe  milk  quite  through  the  j^^g/  *   ^^ 
pariib,  to  prevent  muhipVication  of  foifs;  but  if  the  plain*  Palmer  341. 
tiflF  ihall  not  think  fit  fo  to  do,  the  court  adjourned  ^^^^^ahtm^" 
caufe  till  Michaeimas-^etm  to  give  their  opinions  ;  and  af«>  Suggeftiod, 
lerwards,  t'la:.   10  November  1679.  we  all  agreed  that  the  H***  ^>«  !?• 
lithe  milk  ought  to  be  carried  by  *the  pafilhioners.     My  ^^S^trath 
opinioo  was.  That  it  (hould  be  delivered  at  the  yioange- quart  of  milk 
Iioufe,  beeaufe  where  there  is  no  cuftom  the  common  law*^  ^'»*  parfon- 
prevaiU ;  but  my  lord  chief  baron  and  the  other  two  barons  atany  odicr 
agreed,  that  it  ihould  be  delivered  in  the  church*porcb,  place  in  a 
becattfe  the  ncrghbouring  parilhes  did  (a;  but  that  appeared  ^r**i?i^h?bi- 
noc  in  the. pleadings,  but  fo  it  was  decreed.  tion,  by  Pop- 

ham  chief  juf* 
ticc,  3  Cro.  6op.    Auftin  vajkt  Lii€i>» 

John  Lifle  v€rfus  John  Grey  Efquir€y  Thomas 
Ogle  and  Robert  Manners.  Ejeffment.  Ner* 
ibumberland. 

Tiin.  22  Car-  2.   Rot.  141.   B»  R.    In  a  Writ  of  0 

Error  In  tbe  Exchequer  Clvambcn  /x?i^  ^  *>-^ 

THE  \AinntKF  de<;lare8  of  the  (femiPe  of  miUam  iJpVf^t^, 
of  four  mefluages,  two  hundred  acres  of  knd,  ^w^^p^/^/*!' 
hundred  acres  of  meadow,  two  hundred  acres  of  pafture,  ^  jo"  *,f^*' 
and  three  hundred  acres  of  moor  in  A^ort  in  the  pariih  of  1  Show.  6. 
PehM.     Upon  not  guilty  pleaded,  the  jury  gave  a  rpccial  ^^^  3^*» 

verdid,  yAX^,^  ^-^  S  • 

That  before  the  trefpafs  and  efefitinent,  one  Jtihnhfjli      ^  ,zV^, 

was  feifed  in  fee  of  the  tenetilei^  in  qiieftion ;  and  fo  be-  7 ' 

lag  thereof  feifcd  15  Augaft  15  Cat,  i.  an  indenture  was 

made  between  the  faid  John  JJfle  of  the  one  part,  Jxifm 

Robfai  and  I'homas  Lofain  of  the  other  part,  and  inrolled 

duly  within  ftr  months  in  the  court  of  chancery,  according 

to  the  foim  of  the  ftatute.     The  tenor  whereof  folioweth 

10  thefe  words,  viiL,  > 

•  This  indenture  made  the  fifteenth  day  of  Augufi  tn'the't   p.  279, 

fifteenth  year  of  the  reig^n  of  our  'fovcreign  ford  CAnWw,' 

by  the  gwcc  of  God,  king  of  En^Imd,  Scotland,  France 

and  Ireland,  defender  of  the  fai*h,  £?c.  between  Jvkn  Lifle 

of  OUFflfon  aliaa  UHle  Fition  in  the  county- of  fforfhum^ 

berland, 


4 
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herbndf  gent,  of  the  one  part,  and  Johi  Ruhfon  clerk,  OM 
of  the  prebendaries  of  the  cathedral  church  of  DuriaHf 
and  Tiomat  Lorain  of  Kirkharle  to  /he  county  of  Nortkmh 
htrhnd  gent,  of  the  other  part,  Witnefleth,  that  the  Taid 
John  Lijle  for  the  fettling  and  eflabli(hing  of  all  the  meflfoa- 
ges,  farms,  Ignds,  tenements,  and  all  other  the  hercdita* 
mems  hereaiter  mentioned  to  be,  remain  and  continue  in  the 
blood  of  the  faid  John  LiJle  in  fuch  manner  and  fort  as 
hereafter  is  herein  and  hereby  limited  and  expreflfed,  fo  long 
as  it  (hall  pleafe  Almighty  God  to  continue  the  fame ;  and 
fof  and  in  confideration  of  the  natural  love  and  afiedioQ 
which  he  beareth  unto  thofe,  unto  whom  the  eftates  here* 
after  are  limited ;    and  for  the  advancement  of  Eiwwri 
LiJle  his  fon,  and  others  of  the  blood  hereafter^mentioned. 
He  the  faid  John  UJle  doth  hereby,  for  him  and  his  betrs^ 
covenai}t,  grant  and  agree  to  and  with  the  faid  John  Kobfin 
and  Thomas  Lorain  and  their  heirs,  that  he  the  faid  John 
LiJle  and  his  heirs  (ball  and  will  from  henceforth  Hand  and 
continue  feifed  of  and  in  all  that  whole  meflfuage  and  tene- 
ments, called  Felton  alias  Little  Felton,  within  the  parifh  of 
Fclton  in  the  faid  county  of  Northumberland,  late  parcel  of 
the  po(re{rions  of  the  monaflery  of  Brent  burn  in  the  faid 
county  of  Northumberland^  together  with  all  and  ftngular  the 
appurtenances  atid  premises  to  the  fame  belonging,  or  being 
accounted)  accepted,  reputed  or  taken  to'be  parr,  parcel  or* 
member  thereof,  or  therewith,   or  heretofore  nfed,  occu- 
pied, poflTcffed  or  enjoyed  as  part,  parcel  or  member  there- 
of; and  all  that  the  manor  and  lordfliip  of  jl^on  alias  Action 
in  the  faid  county  of  Northumberland,  commonly  called  and 
known  by  the  name  of  the  North  and  South  parts  of  the 
town  of  A^on  aforefaid,  tc^ether  with  all  and  (ingular  tofts, 
crofts,    woods,  underwoods,  mines,  quarries, '  lands,   mea- 

,  dows,  feedings,  commons  and  common  of  paftu re ;  and  all 

and  (tngular  the  appurtenances  whatfoever  to  the  faid  manor 
or  lord(hip  of  A^on  alias  Ackton  belonging  or  appertaining, 
or  therewith  ufed,  occupied  or  enjoyed  as  part,  parcel  or 
member  thereof,  together  with  two  clofes  called  or  known 
by  the  names  of  the  Middle-Wood  clofes  i  and  alfo  one 
meflfuage  late  in  the  tenure  or  occupation  of  one  Robert  Car, 

♦  P.  280.  ^^  ^^^  affigns,  •  with  their  and  every  of  their  appurtenances 
to  the  fame  belonging  or  in  any  wife  appertaining,  or  there- 
with ufed,  occupied  or  enjoyed  as  part,  parcel  or  member 
thereof,  with  all  other  the  faid  Jofm  Lifle  his  lands,  tene* 
ments  ard  hereditaments  whatfoever,  with  the  appurtenan- 
ces in  the  county  of  Northumberland  aforefaid,  and  to  and 
for  the  ufes,  intents  and  purpofes  hereafter  limited,  apd  to 

and 
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and  for  do  other  uTe,  intent  or  purpofe  whatfoever^  that  it 
to  fay.  To  and  for  the  ufe  and  behoof  of  the  faid  John 
Lijlff  for  and  during  the  term  of  his  natural  life^  without 
inipeachnient  of  and  for  any  manner  of  wafte,  and  after 
his  deceafcy  to  and  for  the  ule  and  behoof  of  the  faid  Ed'- 
^vuard  UJle,  for  and  during  the  term  of  his  natural  life^  and 
after  his  dcceafe^  to  and  for  the  ufe  and  behoof  of  the  firft 
fon  of  the  faid  EdwMrJ  LJJle  lawfully  to  be  begotten,  and 
to  the  ufe  and  behoof  of  the  heirs  mates  of  the  body  of 
the  firft  fon  lawfully  to  be  begotten  ;  and  for  default  of  fuch 
iflfuey  to  the  ufe  and  behoof  of  the  fecond  fon  of  the  faid 
Edward  Lijle  lawfully  to  be  begotten,  and  the  heirs  males 
of  the  body  of  the  faid  fecond  fon  lawfully  to  be  begotten  ; 
and  for  default  of  fuch  ifTue,  to  the  ufe  and  behoof  of  the 
third  fon  of  the  body  of  the  faid  Edward  Ufte  lawfully  to 
be  begotten^  and  the*  heirs  males  of  the  body  of  the  faid 
third  fon  lawfully  to  be  begotten  ;  and  for  default  of  fuch 
ifliie,  to  the  ufe  and  behoof  of  the  fourth  fon  of  the  body 
of  the  faid  Edward  Lijle  lawfully  to  be  begotten,  and  the 
heirs  males  of  the  body  of  the  faid  fourth  fon  lawfully  to  be 
begotten  ;  and  fo  feverally  and  refpedively  to  every  of  the 
heirs  male  of  the  body  of  the  faid  Edward  Ufle  lawfully  to 
be  begotten,  shd  the  heirs  males  of  the  body  of  fuch  heirs 
males  lawfully  to  be  begotten,  ^according  to  their  ages  and 
feniorities  ;  and  for  default  of  fuch  ifTue,  to  the  ufe  andbe-r 
hoof  of  William  Lijle  of  Warkeworth  in  the  faid  county  of 
NQTihumberland  gent,  for  and  during  the  term  of  his  natural 
life,  and  after  his  deceafe,  to*  the  ufe  and  behoof  of  the  firft 
fon  of  the  body  of  the  faid  William  Lijle  lawfully  to  be  be- 
gotten, and  the  heiis  male  of  the  body  of  the  faid  firfl  (on 
lawfully  to  be  begotten  ;  and  for  default  of  fuch  ifTue,  to 
the  ufe  and  behoof  of  the  fecond  fon  of  the  body  of  the 
faid  William  Lijle  lawfully  to  be  begotten,  and  the  helfa 
male  of  the  body  of  the  f»id  fecond  fon  lawfully  to  be  be- 
gotten ;  and  for  default  of  fuch  ifTue,  to  the  ufe  and  behoof 
of  the  third  fon  of  the  faid  William  Lijle  lawfully  to  be  be- 
gotten, and  the  heirs  male  of  the  body  of  the  faid  third  fon 
lawfully  to  be  begotten ;  and  for  default  of  fuch  iflfue,  to 
the  ufe  and  behoof  of  the  fourth  fon  of  the  body  of  the 
faid  William  Lijle  lawfully  to  be  begotten,  •  and  the  heirs  ♦  p^  281. 
male  of  the  body  of  the  faid  fourth  fon  lawfully  to  be  be- 
gotten ;  and  fo  feverally  and  refpeflively  to  every  of  the 
heirs  male  of  the  body  of  the  faid  William  Lijle  lawfully  to 
be  begotten,  and  the  heirs  nules  of  the  bodies  of  fuch  heirs 
m^tes  lawfully  to  be  begotten,  according  to  their  ages  and 
feoiorities ;  and  for  default  of  fuch  iIFue,  to  the  ufe  and 

bel)oof 
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behoof  of  the  right  heirs  of  the  faid  Edward  UJIe  for  Cfer. 
Provided  dlwayt^  and  it  is  hereby  declared  Sy  and  between 
all  the  parties  to  thefe  prefents;  And  the  faid  John  Ufie 
party  to  thefe  prefents,  for  him  and  his  heirs,  doth  covenant, 
grant  and  agree  to  and  with  the  faid  John  Robfon  and  f2o- 
pias  Lorain  and  their  heirs  ;  That  if  it  (hail  happen  the  fard 
Edward  Lijle^  fon  of  the  faid  John  UJle^  party  to  thefe 
pfefents,  do  die  without  iffue  male  of  his  body  lawfully  be* 
gotten,  that  then  the  faid  John  Lijle^  party  to  thefe  prefents, 
and  his  heirs  (hail  and  will  (land  feifed  of  M  and  fingular 
the  manor,  lands,  tenements  and  hereditaments  aibrefaid, 
vith  their  and  every  of  their  appurtenances,  to  the  ufe, 
intent' and  purpofe,  that  they  (ball  and  will  raife  and  levy 
out  of  the  rents,  iflTucs  and  profits  thereof,  the  feveral  fums 
of  too/,  a-prece  for  each  and'every  of  the  daughters  of  the 
faid  Edward  Lijle,  to  be  paid  after  the  fame  be  fo  levied,  to 
the  eldcft  firft,  and  fo  in  order,  according  to  their  feveral 
ages  and  feniorities.  Provided  always ^  that  if  the  faid  John 
Lijle^  party  to  thefe  prefents,  (hall  and  do  at  any  time  here- 
after during  his  life-time,  declare  linto  the  faid  John  Robfon 
and  Thomas  Lorain^  or  either  of  them,  that  he  is  intended 
to  alter  and  revoke  any  ufe,  troft,  claufe  or  limitation  in  or 
to  thefe  prefents,  by  his  writing  indented  by  him  fealed  and 
delivered  in  the  prefcnce  of  two  or  mpre  fufficient  witneflTes, 
that  then  fuch  addition,  alteration  or  revocation  by  him  fo 
made,  (hall  fland  and  be  good  and  effe^uat  in  law  to  all  in- 
tents andpurpofes;  any  thing  herein  contained  to  the  c6n-» 
trary  in  any  wife  notwithilanding. 

By  virtue  whereof,  and  of  the  ftatute  for  transferring 
ufes  into  poflTcflion,  the  faid  John  Lijle  became  feifed  of  the 
tenements  aforefaid  in  his  demefne  as  of  freehold,  for  term 
of  his  life,  remainder  as  is  before  limited,  and  fo  t>eing 
feifed  had  Hfue  Edward  Li  fie  his  eldeft  fon. 

That  the  faid  John  Ltjle  i  March  17  Car.  i,  died  fo 
.  feifed  ;  after  whofc  death  the  faid  Edward  entered  and  be- 
came thereof  feifed  in  his  demefne  as  of  freehold,  for  his 
life,  the  remainder  as  aforefaid,  and  fo  being  thereof  feifed, 
the  faid  Edward  had.  iffue  only  a  daughter  /lill  alive. 
•  P,  282.  •  That  the  faid  Edward  LiJU  30  September  1694.  made 
this  indenture  following  in  thefe  words  i 

This  indenture  made  the  30th  day  of  September  1694. 
between  Edward  Jjjle  of  A^on  in  the  county  of  Northm-^ 
berknd  gent,  of  the  one  part,  and  Thomas  Forjler  of  Ether  - 
fion  in  the  faid  county  of  Northumberland^  John  Forfier,  fe- 
cond  fon^bf  fiir  Mathew  Forjier  of  Etherjlon  aforefaid  in  the 
aforefaid  county, 'gent,  of  the  other  part,  wiroelTcih,  that 

the 
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the  faid  Edward  LiJJe  for  divers  efpecral  and  good  caufes  and 
confiderations  him  thereunto  moving.  Hath  given,  granted, 
bargained^  fold,  aliened,  infeoffed  and   confirnr>cd,  and  by 
ihefc  prtfents  doih  freely  and  fplfy  give,  grant,  bargain,  fell, 
a1i«n,  infcofF  and  confirm  unto  the  faid  Thomas  Firfter^nd 
John  Forjier^  their  heirs  and  affgns,  all  that  mefTuage,  te- 
nement or  farm  called  and  known  by  the  pame  of  Old  FeU 
ton^  fitiiate,  lying  and  being  in  Litik  FeJtm  in  the  parifh  of 
New  FeJton  in   the  faid  con  my  of  NorthumberJandy  within 
the  tenure  or  occupation  of  the   faid   Edward  IJJle  or  his 
afiigns.  And  all   that  the  town,  townfliip  or  manor  of  Ac- 
ton  alias  Ackton  with  the  appurtenances,  containing  as  well 
all  that  part  of  the.  faid  manor  called  the  South  Part  of  the 
town,  lownfhip  or  manor  of  A^on,  as  that  part  whjch   is 
called  by  the   North  Part  of  the  town,  townihip  or  nunor 
of  Ackton  in  ihc  faid  county  of  Nur thumb :r lard,  and  all  and 
Uno^ular  houfes,  edifices,    buildings   barns,  ftablts,    byers, 
backrides,  outhoufe^,   gardens,    orchards,  meadows,    feed- 
ings, pafturcs,  leafows,  commons  and  common  of  pafture, 
woodsj  underwoods,    mines,    quarries,  eafemenls,    profits, 
compnodities  and  emoluments  what  foe  ver  to  the  faid  mef- 
fuage,  tenement  or  farm,  and  to   the  faid   town,  fownfhip 
or  manorj  or  either  of  t!)em  belonging  or  appertaining,  or 
with  the  fame  or  any  part  thereof,  now  or  at   any  time 
heretofore  held,  ufed,  occupied  and  enjoyed  as  part,  par- 
cel or  nr>ember  of  the  faid  meffiiage,  tenement  or  farm,  or 
of  the  faid  town,  townftiip  or  manor,  or  either  of  them, 
or  of  any  part  of  them,  or  either  of  them,  together  with 
ail  and  fingular  the  writings,  charters,  evidences,  efcripis, 
cfcrowLs,  deeds,    tranfcripts  of  fines,    exemplifications   of 
records  and  muniments  whatfoever,  of  or  concerning  the     . 
aforefiiid  premifles,  or  part  thereof  ;amongft  other  things,) 
all   which   faid    writings  charters,  evidences,  efcripis,    ef- 
crowls,  deeds,  tranfcripts  of  fines,  exemplifications  of  re- 
cords an3  muniments,  the  faid  Edward  LiJIe  doth  for  him, 
his  heTfs,  executors  and  ad;niniftrators,  covenant,  grant  and 
agree  to  and  with   the  faid  Thomas  Forjlcr  and   *  John  For-  ♦  P.    2i^£ 
Jler^  and  their  heirs,  that  he  the  faid  Edvard  Lijle^  and  his 
heirs,  (hall  and  will,  at  and  upon  the  enfealing  and  ddivcry 
hereof,  deliver,  or  caufe  to  be  d<  livered  to  the  faid  Thomas 
Forjier  and  ^d/%n  Forfiefy  and  their  heirs,  undefiiced  and  un- 
cancelled, to  have  and  hold  the  laid  nlefluaore,  tenement  or 
farm,  Efff.  unto  the  faid  Thomas  Forjlcr  and   John  Forjler, 
their  heirs  and  alTigns  for  ever.     And   farther.  He  the  fiid 
Edward  LiJle  VLT\6  his  heirs,  the  fnid  meOuajre,  tfr.  to  the 
faid  Thomas  Forjlcr  and  John  Furjlcr  their  heirs  and  affirms, 

S  agiinft 
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sgainil  all  perfons  whttfocver  will  for  ever  warrant  and  de- 
fend by  thefc  prcrents. 

That  the  faid  lad  mentioned  incfenture  was  executed  by 
(ivery  and  fcifin.  ,       > 

That  in  Hillary  Term  1649.  A  con^mon  recovery  was* 
fuffered  of  the  premifles,  wherein  Ralph  Fojler  gent,  was 
demandant,. the  faid  Thomas  Forjler  and  John  Forjler  tenants, 
and  the  faid  Edward  Lijle  vouchee,  and  vouched  the  com- 
mon vouchee. 

That  the  faid  Edward  LiJle  died  i  May  1674.  without 
any  ifTue  but  his  faid  daughter. 

That  by  and  ai  the  death  of  the  faid  Edurdrd  Llfle,  fon 
of  the  faid  John  fJJIe,  alt  the  eftates  and  remainders  in  the 
indenture  aforefaid,  bearing  dale  15  Augujl  15  Car,  i.  li- 
mited, and  which  preceded  the  limitation  to  JVilliam  UJlff 
named  in  the  faid  indenture  aqd  now  lenbr  of  the  plaintiff, 
did  end  and  determine. 

That  the  faid  JVilliam  LiJle  was  coufin  of  the  whole  blood 
of  the  faid  John  LiJle. 

That  the  faid  fvilliam  LiJle  after  the  death  of  the  faid 
Edward  Lifle^  20  January  28  Car.  2.  did  enter  upon  the 
poiTeiTion  of  the  faid  John  Grey^  Thomas  Ogle  and  Robert 
Manner Sf  and  became  feifed  proui  lex  p^Jiulat^  apd  made  the 
leafe  to  the  plaintiff,  who  entered  and  was  poilefTed  until 
the  defendants  ejie^ed  him.  Aivd  if  for  the  plaintiff,  for 
the  plaintiff,  Cif^. 

Judgment  was  given  in  fi.  k.  for  the  plaintiff;  and  liow 
iTie  defendant  brings  a  writ  of  error. 

Pollexfen  for  the  plaintiff  in  the  writ  of  error. 

The  queftiofts  are  two,  i.  Whether  by  the  conveyance 
t>f  15  Auguji  15  Qar.  i.  Edward  UJle  have  an  cflate-tail? 

ii  if  he  hath  not,  then  whether  the  plaintiff  hath  any 
title  confidering  the  provifo  ? 
P.  2S4.      *  As  to  the  Jirjif  The  cafe  is  no  r*iOTe  feut  fhis. 

Lands  are  limited  to  the  ufe  of  Edward  Liflc  for  his  life, 
the  remainder  to  his  firfif  fecond^  third  and  fourth  f-^ns  fuc- 
.ceffively^  and  the  heirs  male  of  their  refpeBive  bodies  \  and  fj 
fever  ally  and  refpe  lively  to  every  of  the  heirs  male  of  the  body 
of  the  faid  Edward,  and  the  heirs  male  of  the  body  of  fuch 
heirs  male^  According  to  their  agei  and  fenioritiesy  the  remain- 
,  Jier  to  William  Lifle,  ^c.  Edward  fuffers  a  \ecoveryy  and^ 
dies  without  ifj'ue  male. 

And  I  conceive  that  Edward  had  an  eflate-tail,  and  fo  the 
recovery  w^ll  fuffered  to  the  ufe  of  the  ForJlers  and  their 
heirs. 

It  is  agreed  on  all  bandsj  that  where  an  efiate  is  linked 

to 
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to  a  man  for  life,  and  afterwards  to  the  hoirs  of  his  bodr, 
the  heirs  are  in  by  difccnt  and  not  by  purchafe,  Co.uion  Lit. 
22.  b.  1  Co.  104.  a.  ti  tb.  ^9.  b.  Leivh  Bowie's  czic^ 
which  is  in  efiFed  the  fame  with  this  in  queftion. 

Obje^.  Here  it  is  to  the  heirs  male  of  the  body  of  Ed-, 
ward,  and  the  hetrs'male  of  the  body  of  fuch  heir  male. 

Refp.  The  addition  of  thofe  words  make  no  alteration, 
but  are  only  uords  of  abundance,  and  are  Comprehended 
within  the  firft  words,  and  are  of  the  fame  nature;  and  fo 
is  SMiie^iCzk. 

*Tis  not  like  to  Archer*^  cafe,  for  there  the  limitation  is 
to  the  heir  in  the  fingular  number. 

Obje^.  THe  words  arc  relative,  and  fo  fcverally  and 
rcfpefkively  to  every  of  the  heirs  male  of  the  body  of 
Edward, 

Rrjp,  We  are  upon  the  condruftion  of  a  deed,  and  not 
of  a  will,  and  therefore  rules  in  limitation  of  cdates  ought 
to  be  here  obfcrvcd. 

The  word  (heirs)  is  a  term  of  art  in  the  law,  and  bath 
an  eftablifhed  fenfe ;  and  Littleton  fays^  it  is  the  fole  word 
which  pafleth  an  inheritance. 

There  are  certain  words  which  in  the  law  are  appro- 
priate to  fome  particular  purpofe.  Coke  upon  Littleton  9.  a. 
And  this  word  (heirs)  is  fo  appropriate  to  an  eftate  of  in-^ 
heritance,  i  Co.  103.  b.  Shellie's  cafe.  From  which  we 
may  infer,  that  we  cannot  alter  the  legal  fignification  of  the 
word  (heirs)  and  conftrue  it  to  fignify  fons  or  iflue. 

Object.  This  is  a  conveyance  by  way  of  ufe^  which  may  $t.4.7.1vbM 
be  conftrued  with  equal.favour  as  a  will.  ^^  ^*^* 

Refp.  Ufes  are  now  ^educed  to  the  rules  of  the  common  puudon  of^- 
law.  I   Cb.  87.  *.  Corbet^s  cafe.    Winch.  60.    i  RoK  Mr.  i^cjitznct^dc- 
837.  R.  pi.  I.  and  2.  Tit.  Eftate.     A  feoffment  to  the  ufe  J^^i^^^n^^ 
of  A.  and  his  iflues  male  of  his  body,  makes  not  an  efiate-  dir<as  the  de- 
tail, for  want  of  the  word  heirs.  '  fccit  of  them> 

•  And  there  is  no  cafe  to  be  found  in  law,  where  the  %  p**n*8c 
>  word  (heirs)  is  taken  for  iflue  or  fon  ;  And  in  this  cafe         *        •** 
fliould  heir  be  taken  for  ifTue  or  fon,  here  would  be  a  very 
great  alteration  in  point  of  limitation,  for  the  fifth  fbn  muft 
take  by  name  of  fon. 

1.  The  word  (fo)  alters  not  the  cafe;  and  if  the  itter- 
pretation  of  %  deed  ihould  be  as  of  a  will,  many  fuits  would 
be  upheld  by  reafoo  of  the  incertalnty  of  the  law  In  fuch 
cafes. 

2.  The  operation  of  the  provifo  is  out  of  doors,  bedtufe 
it  is  found  in  the  verdid,  that  all  the  eftates  precedent  t^  tb6 
eftate  of  IVilliam  Lijle  arc  determined. 

S  2  Uvinz. 
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Levtnz  for-ilic  defendant  in  the  writ  of  error.  Edvjard 
hath  but  an  eftaie  for  life,  becaufc,  i.'Tis  a  conveyance 
by  way  of  ufe  which  was  originally  but  a  trail;  atid  ati 
equitable  things  and  therefore  ought  to  be  favourably  con- 
ftrued. 

2.  The  intent  of  the  father  was  plainly  contrary;  for 
why  fliould  he  limit  no  farther  th»n  to  his  fourth  fon  ?  and 
it  wrs  not  intended  that  Edward  (hould  have  any  other 
cftate  but  for  life  in  poflTcfTion,  becaufe  power  is  provided 
for  him  to  raifc  portions  for  his  daughters,  which  need  not 
have  been  if  he  have  an  eflate-tail,  for  he  could  do  it  by  a 
common  recovery. 

3.  'Tis  not  a  fimitaiion  to  the  heirs  male  only,  but  to 
every  of  them,  according  to  their  feniority.      • 

4.  'Ti;.  to  the  heirs  mjle  of  ihofe  heirs  male.  And  {b 
prays  judgment  for  tKe  dctcndaht.     Adjournatur,     Pofi. 
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Murrey  verfus  Eyton.     Antea  260. 

Eftatf.  TJOLLEXFEN  for  theplaintifi'.    The  eftafcs  limited 

a  }oo.  237:       Jl      by  the  aft  of  4  Jac.  are  the  fimc  cftatcs  in  fubltance 
Bkil"^  ^^*-     with  what  were  limited  by  ihfe  letters  pjitenf,  and  vary  only- 
%  Sh<w?id4.    in  circumftances,  and  therefore  Ferdinando  wai  feifcd  in  tail 
Pottca  319,      under  the  patent,  and  Alice  iniiiled  to  dower  under  him. 
33*-  The  (iiVL  alteration  objeaed  is  the  limitation  to  Attc^  for 

licr  lire. 

fi.rfp.  That  may  confsft  with  the  effate  ?n  the  patcnf,  for 
it  is  but  fcr  her  life,  and  it  is  but  a  third  parr,  which  i» 
eqii  'valent  to  the  dower  (he  (hould  have  by  the  cftate  in  thfe 
pare  nt. 

1  he  feconJ  alteration  hi  that  count  JVilSam  haih  sfn  ef- 

fate-tail  by  the  patent,  biit  now  by  the  aft  he  hath  but  an 

cflat  c  for  life,  with  remainders  to  his  fbns  In  tail. 

R^ff.  By  the  fiift  eftate  he  had  tto  other  advantage  (ban 

X  ,  he 
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he  h^th  i)y  the  eftate  for  life,  and  therefore  there  is  no  Tub- 
ftantial  alteration. 

The  th;rd  ajteratioji^  is,  that  here  are  by  the  slQ.  limita- 
tion's to  other  perjbps,  ^/z.  Edward  Stanley,  tfr . 

Refp.  Thofc  other  perfons  were  10  have  fiicceeded  by 
the  patent. 

Objcff.  The  prqvifo  to  make  Icafes  and  jointures. 

Refp.  As  to  thcj>owcr  to  piake  leafes,  tenant  in  tail 
<;Quld  hay^  macje  fuc:n  leafes  before.  And  as  to  the  power 
to  make  jointures,  it  is  to  be  only  of  the  third  part  ofSvhat 
be  (hall  be  in  po]fle0jon,  and  To  is  no  more  than  dower. 

XJhje^.  Cake  on  Litt.  372.  b.  A  recovery  fuffered  by  te- 
caot  in  tail,  >vJbere  the  j.ever;(ion  was  in  the  crown,  barred 
the  cftatc-tail  before  the  flatutc  of  34  H.  8.  cap.  20.  and  fo 
It  was  agreed  in  33  Jf.  8.  as  it  is  Br.  tit.  Tail  /[i.    40  jiff* 

Rejp.  The  Ipcd  Bro<\kf  who  was  made  chief  juftice  2 
Mar.  and  was, either  a  jud^e,  or  very  near  it,  and  at  the 
height  of  his  pradice  in  38  ff.  8.  about  which  time  ,ihe 
Oife  is  cited  •  by  thejord  Coke,  is  of  another  opinion.  Br.  *  P,  287. 
Jlffurances  .6.  Fines  JrJte  de  terres  121.  and  he  lived  nearer 
ihc  .making  theftatutes  of  32  i/,  8.  and  34  //.  8.  So  i$  r 
Jlndcrf,  jsfi.  pi.  118.  Apd  by  the  penning  of  thc^ftatute  of 
34  H.  8.  it  appears.that  no  notice  is  taken  therein  of  any 
line,  hut  only  of  a  recovery,  which  (hews  that  a  fine  cx- 
.tends  not  to  an  efbte-tail  where  the'reverfipn  is  in  th^ 

Serjeant  IVeJim  for  the  defendant.  The  cftatc  is  totally 
altered  hythe  a3  of  parliament,  fqr  how  the  edate  crcateii 
by  .that  ^a3  is  drawn  ov(t  of  theedatetail  which  was  createcl 
hyx\{t  letters  patent,  and.  not  opt  pf  ^he  reverfion  in  the 
crown,  and  count  William  had  a  reverfion  in  him  expeclant 
upon  this  new.edate.  And  an  eftate-tail  is  qapable  to  have 
anothcrcft^tc  drawn  qut^of  it,  either  by  wrong  or  by  right, 
which  may  out-laft,the  old  edate.  .  Tenant  in  tail  bargains 
and  Celb ;  it  is  a  good  eftatc  to  Uil  fill  the  ifTue  enters.  And 
whatfoever  thing  may  hje  done  where  the  reverfion  is  in  a 
common  pcrfon,  the  fame  thing  may  be  done  by  ack  of  par- 
liament in  cafe  of  a  king. 

Ohje^.  H  here  be  a  new  eftate,  who  is  the  donor  ?  Not 
the  zQi  of  parliament,  becaufe  a  parliannent  is  no  corpora- 
tion^, and  fo  cannot  be  faid  to  be  donor. 

Refp.  An  aft  of  ps^rliament  may  be  donor  by  way  of  giv- 
ing a  penal  judgment,  as  in  cafe  of  forfeitures.  .  2.  By  way. 
of  execution  of  an  agreement,  and  either  the  act  is  donor, 

>  ^id 
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and  tenant  in  tail  is  donor  proportionably,  as  in  the  {latnte 
of  ufcs ;  and  here  WilUam  is  the  donor.        \ 

ObjeS.  The  old  and  new  eftate  came  both  into  one  pcr- 
fon,  viz.  count  Charles,  and  fo  he  could  not  alien  the  one 
without  the  other.  . 

Refp.  It  IS  all  one  as  if  the  eftates  had  been  in  divers 
perfons,  and  Charles  here  had  power  over  the  new  efttte- 
tail  by  fine,  feoffment,  i^c.  but  not  oyer  the  old  e(late-tail. 

Qbjeff.  This  is  Petitio  Prirtcipii,  for  whether  he  hath  any 
power  over  either  of  the  eftates  is  the  qiieflion. 

flefp.  The  eftate  granted  by  Charles  ihalt  arife  out  of  the 
eftate  which  is  rooft  mediate  to  the  gift,  viz.  the  eflate- 
tail,  and  not  out  of  the  reverfion  in  the  crown  which  is  the 
old  reverfion. 

The  ftatute  of  34  H.  8.  being  difcbar^ed  by  the  a£t  of 
4  Joe,,  the  lands  l^came  alienable  s^t  all  times  afterwards,  as 
l>umport*s  cafe,  where  a  condition  which  reftratns  aliena- 
ation  is  once  difpenfed  with^  is  for  ever  after  deftfoyed. 
^  p.  IjS^.  •  14  G?r.  2.  Gardiner*^  cafe,  upon  afpectal  verdid,  king 
77.  8.  gives  to  Michael  Stanhope  and  his  wife,  and  the  heirs 
of  their  bodies,  certain  lands,  Michael  dies,  the  lands  de« 
l^cend  to  Thomas  Staniepet  his  fon  and  heir,  who  petitions 
the  queen  to  ^raiit  the  reverfion  to  fome  perfons  in  fee,  to 
tKe  intent  the  faid  ^homas  Stanhope  may  make  ^  leafe'forpp 
years  by  way  of  mortgage,  and  enters  into  a  recogniiance 
to  the  queen,  conditioned  that  nothing  iffaall  be  done  whilft 
the  reverfion  is  out  of  the  crown,  prejudicial  to  the  queen ; 
the  queen  conveys  the  reverfion  to  the  lord  Burleigh  and  fir 
Walter  MUdmay  in  fee.  Thomas  Stanhope  makes  the  Icafe, 
then  fuffers  a  common  recovery ;  the  (aid  lord  Burleigh  and 
JValter  Mildnu^  reconvey  to  the  queen.  The  queftioos 
were  i .  If  the  grant  to  the  lord  Burleigh  and  fir  Walter 
MUdmay  was  void,  for  the  queen  was  decejved  in  her  grant; 
and  refolved  the  grant  was  good,  and  the  queen  not  de- 
ceived. 2.  Whether  the  queen  being  in  by  the  re-grant, 
fir  Stanhope^  the  fon  of  Thomas f  was  now  reftrained  from 
aliening :  And  refolved  he  was  not,  becaufe  the  force  of  the 
ftatute  of  34  H.  8.  was  difchargcd.     Ei  adjoumatur.  Pofi, 
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Player  verfus  Vcrc. 

i 

THE  defendant  being  fued  in  London  brings  an  Habeas '^j\^'m. 
Corpus  direded  to  the  mayor,  aldermen  and  citizens  '  ^^- ^*' 
of  the  faid  city,  who  malce  this  return,  viz.  •     Antiqaa  Ci- 

The  city  of  London  is,  and  hath  been  time  out  of  mind  vitas. 
an  ancient  city,  and  that  the  mayor  and  commonalty  and  \  ^^^\\\[ 
citizens  of  the  faid  city  are,  and  time  out  of  mind  haveii  Kcb.  27, 
been  a  body  politick  and  corporate,  and  time  out  of  mind  ^90,  $01. 
have  been  known  by  the  name  of  the  citizens  of  the  city  of   **  **  ^    '  ^ 
London,  barons  of  the,  fcfr.  '  /4  "^^^  •^^-^' 

And  that  in  the  fame  city  there  is,  and  time  out  of  mind    2^9  ^6Q 
hath  been  a  cuftom  tifed  and  approved  of,  via.. 

That  the  mayor  and  commonalty  and  citizens  of  the  city*  Caftom  to  or; 
of  Ijinion  by  themrefves  and  fuch  other  pcrfon  or  perfons,  ^^  ^*'^' 
as  by  the  mayor  and  aldermen  of  the  city  of  Lo/i//d/i  afore- 
faid  for  the  time  being,  by  the  aflent  of  the  commons  of 
Lhe  fame  city  have  been  appointed,  have  and  have  had 
right  to  order  «nd  difpofe  of  carr?^  carts,  carrooms,  carters 
and  carmen,  and  of  all  other  perfon  and  perfons  whatfoever 
working  any  carrs  or  carts  within  the  cUy  of  jL'mdon  and 
liberties  thereof  according  to  the  cuftora  there.  *  P,    289. 

*  And  that  there  is,  and  hath  been  time  out  of  mind  a  Cuflom  toaU 

cuftom,  that  if  any  cuftom  be  defeaive,  or  that  there  (hall  ^^V'''^  ^'""^ 
■  ■.•;•  r  ••  1  t/-a  by-law. 

be  any  thing  in  the  city  of  new*emerging,  where  before 

there  was  no  remedy,  the  mayor  afnd  aldermen  with  the 

aflent  of  the  commonalty  may  appoint,  and  have  a/>pointed 

and  ordained  fit  and  convenient  remedy  and  agreeable  to 

reafon  for  the  profit  of  the  citizens  of  the  fame  city  and 

other  the  fubjeds  of  x\\e  king  thither  reforting,  when  and 

as  often  as  they  ihould  think  fir,  fo  ks  fuch  ordinance  were 

profitable  for  the  king  and  his  people,  id  bona  Jidei  anjoti 

and  reafonabte. 

That  the  faid  cuftoms  are  confirmed  by  parliament  in  the 
feventh  year  of  king./^.  2. 

That  in  a  common  council  held  2  April  1677.  It  was 
enaSed,  as  followeth«< 

For  the  better  and  more  regular  c^derinpr  and  difprifmp  of  Aa  of  com- 
all  carrsj  carts,  carrooms,  carters  and  carmen,  and  all  other  »«*»"  council. 
perfons  whatfoever  that  (hall  hereafter  work  any  carr  or 
carts  within  this  city  or  the  liberties  thereof  for  hire.  Be  it 
enaded  and  ordained  by  the  right  honourable  the  lord  mayor, 
aiderrxten  and  commons  in  common  council  aCemble^,  and 

by 
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Repcilof  a  by  the  authority  of  the  fame,  That  on&  a&  of  common 
former  by-  council  made  in  the  mayoralty  of  fir  Jt^n  Lawrence  knight, 
for  the  government  of  carrs,  carts,  carrooros,  carters  and 
carmen.  And  every  claufei  article  and  thing  therein  c6n- 
tained,'  be  from  lienceforth  repealed  ;  And  the  fame  is  here- 
chrift*s  Hofipi-  by  repealed  and  made  ypid  to  all  intents  and  purpofes.  Aiid , 
tai  to  have  the  jj^  jj  farther  enabled  aod  declared  by  the  authority  aforefaid, 
o^  cnngo  ^^^^  ^^^  prefident  and  governors  of  CkriJVs  Hofpitd  fliall 
have  the  rule,  overfight  and  government  of  all  fuch  carrs, 
carts,  carters  and  carmen,  and  of  all  other  perfons  whatfo* 
ever,  that  do  or.  (hall  hereafter  work  or  ufe  any  carrs.  or 
carts  within  the  city  of  London,  or  the  liberties  thereof,  for 
hire,  according  to  the  rules,  direSiQns  and  provifioasinthis 
^refent  a6l  mentioned  and  comprifed.  And  the  prefent 
trade  of  this  city  bein^  ferioufly  confidered,  and  to  the  eo4 
that  all  the  ftreets  and  lanes  of  this  city  may  not  be  pef^ 
tered  with  carrs  or  carts,  and  his  majtfty'^  liege  people  may 
have  free  pafTage  by  coach  or  otherwise  through  the  fiud 
ftreets  and  lanes:  Be  it  enacled.  That  00  n)ore  than  420 
carts  ihail  be  allowed  or  permitted  to  work  for  hire  from 
One  place  to  another  within  this  city  or  the  libertiea^ thereof, 
and  that  each  of  them  (ball  be  made  known  by  having  the  ' 
city  arms  upon  the  ihaft  of  every  fuch  cart,  in  a  fiece  of 
brafs,  with  the  number  upon  it,  and  that  17/.  41/.  per  att* 
*  P.  290.  num  •  and  tio  mo.'e  (halt  be  received  and  paid  for  a  canroom, 
and  20/.  and  no  more,  or  greater  (ine,  upon  any  admittance 
or  alienation  of  a  carroom,  M^hich  i  7/.  j\d,  per  annum,  and 
20/.  aiorefaid,  is  to  be  wholly  applied  towards  the  relief 
and  nyiii^tenance  of  the  poor  orphans  harboured  and  to  be 
harboured  in  the  faid  ChriJPs  Ihfpitah  And  that  if  »ny 
pcrfon  or  perfons  (hall  prefume  to  work  any  carrs  or  carts 
within  the  faid  city  and  liberties  for  hire  by  himfelf  or  fcr- 
vam,  not  being  duly  -allowed  as  aforefaid,  fuch  perfon  or 
perfons  for  every  time  fo  offending  (hall  forfeit  and  pay  the 
fum  of  1 3/.  4^.  to  be  recovered,  received  or  obtained  as  is 
hereafter  mentioned. 

And  be  it  farther  enafied  by  the  authority  afbreiaid. 
That  there  (hall  not  be  hereafter  any  car,  cart  or  cars 
permitted  or  allowed,  to  any  wharf,  wharfingers^  wood- 
mongers  or  retailers  in  fuel,  or  kept  or  worked  by  any  whar- 
finger or  any  retailer  qv  retailers  in  fuel  after  the  24/^  day 
of  June  next.  But  fuch  car,  cart  or  cars  as  are  part  of  the 
faid  number  of  420  cars  iicenfed  by  the  faid  preildent  and 
governors  which  are  allowed  the  carriage  of  all  wood, 
coals  and  other  fuel, within  the  fame  city  and  liberties  there-  ^ 
of  at  fuch  rales,  and  in  all  other  refpeds,  as  other  goodd 

and 
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atid  commodities  are  ufed  to  be  carried,  and  not  othervife. 
And  if  any  wharfinger^  woodmon^er  or  other  retailer  ia 
fuel,  (hail  prefume  u>  keep  and  work  any  cart  or  car  con- 
trary to  the  true  meaning  hereof,  fu<;h  perfon  and  perfpns 
ibr  e^ry  tiaie  fo  offending  fhall  forfeit  and  pay  for  the  firfl: 
oflFence  the  fiun  of  13/.  4^.  to  be  recovered  and  obtained  a^  7 
H  hereafter  mentioned,  and  for  the  fccond  and  every  other  - 
offence  afterward^y  double  the  faid  fum  of  13/.  41/.  to  be 
alfo  levied  as  is  hereafter  e^preflfed. 

Provided  neverthelefs,  That  it  (hall  and  may  be  lawfuj 
for  every  perfon  and  perfoDS  with  bis  .and  their  own,  or 
with  any  other  car^  cart  or  cars,  to  bring  out  of  the  coun- 
try to  the  faid  city,  or  to  fetch  from  the  faid  c!t,y  into  th^  , 
country  any  coals,  fuel  or  other  goods,  wares  and  merchaor 
dites.  And  that  it  ihall  be  lawful  for  every  retailer  of  fuel  • 
to  bring  home  to  his  or  their  own  houfes  or  wharfs  all  n>an- 
ner  of  fuel  by  and  with  his  and  their  own,  or  witl)  any 
other  car*  carts  or  cars. 

And  be  it  ferthe'r  enaded.  That  fuch  as  have  any  car- 
room  or  carrooms  duly  licenfed  and  allowed  as  aforelaid^ 
(hall  fiot  dire£lly  nor  indire^ly  let  them  out  for  hire  to  be 
worked  by  any  others  at  any  time  hereafter  without  the  ap^ 
probation  and  allowance  of  the  faid  prefident  and  governors 
of  ChrlfiU  Hofpital  •  for  the  time  being  firft  obtained,  and  ♦  P.  29  !• 
4  atteAcd  in  writing  under  the  faid  prefident-s  hand ;  To  the 
end  that  none  may  be  adontted  to  work  any  car,  but  fuch  as 
fhould  be  found  of  civij  .carriage  and  able,  and  meet  for 
that  employment,  upoa  f>ain  that  every  perfon  fo  offending 
therein  (hall  forfeit  the  fum  of  10/.  a  day  for  evety  da^  he 
(ball  let  to  hire  the  faid  ciir,  to  be  recovered  as  is  hereafter 
moitioned ;  And  that  the  fwices  of  carriage  may  be  made 
moderate  as  well  for  the  peopfe  as  the  carmen.  It  is  enaded. 
That  f(>rthwith  this  prefent  year  and  hereafter  always  from 
tinie  to  time,  as  often  as  occafton  ^(ball  require,  reafonable 
rates  and  prices  of  carriages  within  thi^  city  and  liberties 
(hall  be  fet  and  appointed  by  the  court  of  aldermen,  they 
caiiiog  to  thdr  afiillance  fuch  of  the  commons  as  they  (hall 
think  fit  for  their  information  therein.  And  the  faid  prices 
to  be  printed  and  fet  upon  pofls  in  publick  places^  and 
a  copy  thereof  to  be  always  carried  about  by  every 
refpeStve  carman  for  the  fatisfa^iioa  of  all  perfons  that 
(hall  defire  to  fee  the  fame.  And  if  any  carman  (hall  lie,-- 
maad  and  take  more  than  according  to  fuch  rates  and  prices 
fo  to  be  fet  down,  fuch  perfcn  and  perfons  fo  offending  (hall 
forfeit  and  pay  for  every  fuch  offence  the  fum  of  10/.  to  be 
had  and  recovered  as  is  hereafter  mentioned    It  is  hereby 

farther 


Term.  Trin.  51  Car.  2.  In  Scacc. 

farther  enaded.  That  if  aoy  perfon  or  perfons  authorized 
to  work  any  car  or  cars  by  himfelf  or  ferrant  (hall  negleft 
or  refufe  duly  to  pay  the  laid  yearly  rent  of  1 7/.  ^.  a  year 
to  the  faid  prcddent  and  governors,  for  the  tifes  aforefaid 
for  every  the  faid  car  and  cars,  as  is  before  mentioned,  the 
carroom  that  is  the  licence  of  fuch  perfon  or  perfons  to  work 
fuch  car  or  cars  be  fufpended,  and  fuch  perfon  or  perfons  be 
difabled  to  work  any  longer  by  virtue  of  the  fame  licence» 
until  Jie  or  they  (hall  conform  to  the  payment  of  the  faid 
duty  of  1 7/.  4i/.  refpe£tively.  And  if  any  perfon  or  per- 
fons, for  the  caufe  before  mentioned  being  To  difabled,  (hall 
prefume  before  conformity  after  fuch  difallowance  to  ufe  or 
work  any  car  or  cars  either  by  him- of  themfekes,  or  by  bis 
or  their  fervant  or  fervants,  agent  or  agents,  then  every 
fuch  perfon  and  perfons  (hall  refpefitively  forfeit  and  lofe  the 
fum  of  13/.  4^.  for  every  time  they  (hall  fo  work*  to  be 
recovered  and  applied  as  is  hereafter  mentioned. 

And  ladly  it  is  enaded,  That  all  penalties,  pains  arid 
forfeitures  in  and  by  this  aS  before  limited  and  appointed, 
(hall  and  may  be  levied  by  diftrefs  of  the  goods  of  the  per- 
fon fo  offending  in  the  faid  city  to  be  found  or  recovered  by 
adion  of  debt,  bill  or  information  in  the  name  of  the 
chamberlain  of  this  city  for  the  time  being,  in  his  majefty's 
P.  292.  court  hoMen  before  *  the  lord  mayor  and  aldermen  of  the 
faid  city  in  the  chamber  of  the  GmlMatt  of  the  city  of 
London^  and  after  recovery  thereof,  one  moiety  after  charts 
dedudedfhall  be  to  the  informer,  and  the  other  moiety  to 
the  poor  of  Chrifi*s  Hofpital  in  London^  to  be  employed  for 
and'tov^ards  their  relief.  In  all  which  fuits  to  be  brought 
by  this  ad,  the  chamberlain  (hall,  in  cafe  he  do  recover, 
be  allowed  his  ordinary  cofts  and  charges  to  be  expended  in 
and  for  recovery  of  all  fuch  forfeitures  againft  the  oflFieiider 
and  offenders.  And  in  cafe  upon  a  trial  the  verdid  (hail 
pafs  for  the  defendant,  or  in  cafe  the  party  (hall  be  nonfuit 
or  difcontinue  his  fuit,  in  every  fuch  cafe  the  defendant  (hall 
alfo  recover  his  reafonable  cofts. 

Provided  always,  and  be  it  enaSed  by  the  authority 
aforefaid.  That  no  perfon  or  perfons  hereafter  to  be  em* 
ployed  in  taking  care  for  the  putting  of  this  ad  in  execu- 
tion, as  a  ftreetman  or  other  officer,  (hall  be  allowed  to 
have  any  carroom  within  the  city  of  Lmidon  or  the  liberties 
thereof;  any  thing  in  this  ad,  or  any  other  law,  ufage  or 
cuftomofthiscity,  to  the  contrary  in  any  wife  not withftanding. 

They  farther  certify,  That  before  the  coming  of  the 
writ  of  Habeas  Corpus^  the  defendant  was  ukcn  in  the  faid 

city. 
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city,  and  imprifoncd  in  the  cuftody  of  the  (heriflTs  thereof  by 
virtue  of  an  original  bill  of  debt  upon  demand  of  13/.  4^. 
9gain(l  him  2  Novemb.  %g  Car.  2.  upon  the  faid  ad  before 
the  mayor  and  aldermen  in  the  chamber  of  the  GidUhalloi 
the  faid  city,  according  to  the  cuftom  of  the  faid  city,  which 
faid  original  bill  doth  fiill  there  depend  undetermined. 

Thompfin  for  the  defendant.  That  here  ought  no  Pnce- 
dend%  to  be  granted,  but  that  the  defendant  may  t>e  difcharged 
from  the  a&ion.  This  writ  is  a  Habeas  Corpus  to  remove  a 
caufe  out  of  an  inferior  court,  and  if  it  appears  that  the 
pitintifF  hath  not  caufe  of  adion,  or  that  this  court  hath 
jurifdiSton  of  the  caufe,  no  Procedendo  ought  to  be  granted. 

I  hold,  I.  This  by-law  is  unreafonable  and  void^  and  nqt 
warrantable  by  the  cuftom. 

2.  The  defendant  is  not  within  the  penalty  of  it. 

3.  l*his  court  is  well  poflfefTed  of  the  caule. 

As  to  the  firfi^  By  this  cuftom  alledgcd,  the  mayor  and 
aldermen  have  no  power  to  reftrain  the  number  of  c^rts,  or 
to  impofe  fines. 

All  by-laws  to  reftrain  liberty' or  trade  are  void.     1 1  Co. 

53-  .  ^ 

The  tayfors  of  Ipftukh  cafe,  M'ior  576.  pi  796.   Dave^ 

tumt  verfus  Hardiest  i  Roll  Mr.  364.  J.  pi.  6. 

•  M.  29  Eliz.  B.  R.  A  by-Jaw  in  London,  That  none  ♦  P  953. 
fhbuld  fell  fand  which  w,s  not  taken  out  of  theT'Ai/wtf/,  re-  ^ 
folved  void.  And  there  was  a  by-law  42  Eliz.  to  this  very 
purpofe  adjudged  void,  fave  only  that  here  men  may  carry, 
their  own  goods,  i  Roll.  Abr.  364.  pi.  5.  Pain  verfus  Haugh* 
ton,  and  24  Car.  2.  B.  R.  Player  verfus  Bradnox.  This 
cuftom  was  returned  upon  a  Habeas  Corpus,  and  no  Proce- 
dendo allowed. 

This  by-law  hinders  the  woodmonger  from  following  their 
trades ;  for  they  muft  ufe  one  of  the  420  cars ;  and  by  the 
fame  reafon  that  they  may  appoint  420.  they  may  appoint 
but  20.  or  more  or  lefs,  and  may  impofe  what  fine  they 
pleafe,  and  what  rent,  Off.  They  may  as  well  reftrain 
brewers,  tallow-chandlers,  hackney -coachmen. 

Obje^.,  RefpcS  ought  to  be  had  to  the  city  of  London. 

Refp.  'Tis  true,  but  they  are  not  to  make  by-laws  pre- 
judicial to  the  people. 

As  to  tie  2d,  Admitting  this  by-law  to  be  good,  yet  this 
defendant  is  not  within  the  penahy  thereof,  for  that  it  binds 
none  but  freemen,  citizens  and  inhabitants,  and  it  doth  not 
appear  that  he  is  a  freeman,  citizen  or  inhabitant,  i  Buljl. 
II.  Franklin  verfus  Green.  In  the  cafe  of  the  butchers.  The 
plaintiflF  haih  not  fet  forth  the  cuftom,  but  declares  upon ' 
the  by-law  as  upon  an  a£t  of  parliament.  As 
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As  to  the  $d,  ThU  court  is  pcxfCeikd  of  tbecaufe.  There 
is  a  difference  where  a  Habeas  Corpus  is  to  reoijOye  a  caufe 
grounded  upon  a  cuftom  which  cannot  be  takes  obti|ce  of  in 
this  court,  as  for  calling  a  woni^n  whore,  C^r.  and  where 
this  court  hath  cognizance,  as  in  this  cale ;  for  an  a^ion  of 
debt  will  lie  here  upon  a  by-law  made  in  any  placew 

Obje^.  This  adion  is'for  a  duty  under  40/.  ||nd  fo  not 
fuable  here  by  the  Aatute  of  Qhveefter  cap.  8. 

Refp.  That  (l^tqte  extends  npt-  to  this  jCQurt,  for  the 
y^ords  of  the  writ  upon  the  ftaiutc  ar<e^  That  Plc^as  vi  £5* 
4rr;n/V  cannot  be  fued  in  minpri  Curia  fuam  coram  jncii/  fyef  alibi 
coram  JuJiiciarHs  mfiris  ad  pwidatum  nojlrum^  i£c,  Regiji. 
Qrig. .|i I .  ^.  p.  N.  By  46,  y  4,7.  |ind  fo  the  cpupt  of  (ex- 
chequer is  excluded. 

Sir  George  Geoffreys  recorder  of  London  contra.  He.firft 
anfwers  the  objeajons  noadie  to  the  return. 

I.  Ohje^,  That  it  is  not  allied,  thj^t  the  defe^danit  is  a 
citizen,  tVeenoan  or  inhabitafiit. 

Refp.  This  objedion  was  made  to  the  return. of  the  by- 
law concerning  the  f^'^tvu/^ompany^  andjrul^  ttut 'twas 
well  enough. 
P.  *  294.  *  2.  As  to  the  fcuiag;forth  of  the  cuftq^n  :in  the  declara- 
tion, it  need  not,  becaufe  ^he  citizefis  are  bqui^d  to  take 
notice  thereof. 

3.  This  court  is  not  poflefled  9f  thecaufe,  becaqfethis 
duty  is  to  (be  fued  for  in  GmJdiall,  and  not  h^e  or  jelfewhere. 

Though  the  by-law  may  besought  fpr  the  fine,  it  may 
be  good  for  the  rent ;  for  a  by-law  may  be  goq^  for  one 
pan  and  bad  for  another.  As  to  the  number^  if  they  can- 
jiot  be.reftralned,  the  ftrects  woi»ld  be  pefter^d.  Ajid  by- 
Vaws  of  the  like  dature  in  London  have  been  here  or  in  the 
-other courts  allowed,  as,  T^at  none  Sut  freefnen /bail  e;^ercife 
a  trade'  in  any  Jbop,  and  fo  is  fuch  a  by-|iaw  good  in  any 
petty  corporation,  S  Co,  %fL\.  IVagoner^s  cafe.  And  it  (ball 
Dot  be.  prefumed  that  the  magiftraies  will  do  ivrong.  Re^ 
£ijl.  105.  The  cuftom  of  Rippgn,  That  none  fiould  exercife 
the  trade  of  a  djer  witiout  tie  licence  of  the  archbijbop  of 
York,  lard  of  the  faid  town.  34  H.  6.  Andrew  Deveene 
was  conimitted  for  exercifing  the  tudepf  a  comfnoabrpker, 
not  being  Ijcenfed  and  fworn;  he  broiightan  H^eas  Corpus  9 
and  was  remanded  to  London  ;  the  arcjhbifliop  of  Canterbury 
w^s  then  chancellor,  and  adjudged  it  to  be  ^  good  by-law. 

Ub.  Dunthorn  fol.  237.  in  Guildhall,  a,bo5k  which  is  a 
repertory  of  the  records  in  Guildhall .  There  is  th^  by-law 
for  the  brokers,  an^  they  pay  40/.  anopally  at  ^hi&day,  ^ud 
.ever  fince  they  have  been  li^enfed, 

ff  14 
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a  14  y  15  Car.  2,  C.  fl.  Debt  by  thfe  cbartibcrlain 
againft  one  HidtcJiins  upon  this  by-taw,  and  there  were  two 
juftic^  againft  two,  but  afterwards  a  Procedendo  was  graniedv 
and  iFie  lord  chief  jufticeMook  ootice  in  that  cafe  of  ont 
Barker's  cafe,  8  Ciir.  i .  for  licenjing  porters, 

Obje^,   I  Roll.  Abr.  364.  Pain  verfus  Haughton. 

Refp.  That  cafe  is  not  fo  ftrong  as  this/becaufe  it  was 
in  an  a3ion  of  trefpafs,  and  fb  more  ftrid  than  upon  a 
return,  and  there  was  a  particular  advantage  to  particular 
pcrfons. 

M/r^.  1656.  in  C.  B.  OJbunfs  cafe,  after  many  argu- , 
ments  difference  was  agreed  between  by-laws  made  by  vir- 
tue of  a  cuftom,  and  where  they  are  made  by  virtue  of  a 
charter;  and  here  this  by-law  is  founded  upon  cuftom,  and 
a  Procedendo  was  there  granted,  and  fo  is  2  Cro.  597.  Eroad^% 
cafe,  cuftom  is  ftrorger  than  a  charter.  Moor  403/  A  by- 
la>v  to  reftrain  the  l.bcrty  of  hawkers  in  London  good  for 
that  reafon. 

hw  aS  of  common  council  may  be  good  in  part,    and 
'  void  in  j^art.     Adjournatur.    Pojl, 

*  Jeremy  Guy  verfus  William  Dormer.  •  P.  295, 

Hill.    29  Car.  7.    Warr. 

TRESPASS  and  ejeament  of  a  demifc  of  Robert  Dor-  Revocation. 
fher  made  i  Septemb,  29  Car.  2.  by  indenture,  of  five 
meffuagesy  300  acres  of  land,  100  acres  of  meadow,  and 
400  acres  of  pafturc  with  the  appurtenances  in  Granborough, 
iVoolefcot^  JValcct  and  Willowby^  and  of  all  tithes  of  grain 
and  hay  arifing  by  the  premiftes  from  the  laft  of  Auguft 
then  laft  part  feven  years.  Upon  Not  guilty  pleaded,  the 
jury  find  a  fpecial  verdiCl,  'viz. 

That  one  William  Dorwrr  cfqui re  was  feifcd  of  the  lands 
and  tebements  in  the  declaration  mentioned  in  his  demefne  as 
of  fee ;  And  fo  being  feifcd,  the  faid  WiUiam  25  and  26 
Septemb.  7  Car.  2.  by  his  indentures  of  leafe  and  feleafe 
conveyed  the  fame  to  IVHliarn  Moor  and  John  Carter,  and 
their  heirs,  to  the  ufes  in  the  fame  mentioned. 

The  tenor  of  which  indenture  of  rcleafe  followeth  Iix 
thefc  words : 

This  •indenture  made  the  26th  day  of  September  in  the 
year  of  our  Lord  1655.  Between  William  Dormer  of  7Vm- 
pUton  b  the  county  of  Berks  efquire  of  the  one  part,  and 

William 


Term.  Trin.  31  Car.  2.  In  Scacc, 

JVlUiatn  Moor  of  ,the  Middle-Tempk  London  EfquirCj  and 
.  John  Carter 9  fecond  fon  of  Ancel  Carter^  citizen  ahd  grocer 
of  London^  of  the  other  part.  Whereas  the  faid  WiUiam 
Dornier  by  his  indenture  bearing  date  the  day  before  the  date 
of  thefe  prefents  made  between  the  faid  William  Dormer  rf 
the  one  part,  and  the  faid  JVilliam  Moor  and  John  Carter  of 
the  other  part,  hath  for  the  confideration  therein  nicntioD- 
ed  granted,  bargained  and  fold  unto  the  faid  'WilUam  Motr 
and  John  Carter  all  thofe  feveral  and  inclofed  arable  meadow 
and  padure  grounds,  lying  and  being  in  the  pariih,  lordfhip, 
hamlets  or  precin^s  of  Granburrough,  IVookfcot  and  WaJat 
in  the  county  of  fFartvick,  and  hereafter  particularly  men- 
tioned, that  is  to  fay,  All  that  feveral  and  inclofed  padure 
•  or  pailure  ground  called  or  known  by  the  name  of  Braddi- 
tner^s  Clofe,  abutting  upon  Wilkughby  field,  and  alfo  all 
that  feveral  and  inclofed  padure  or  padure  ground  called  or 
known  by  the  name  of  Turnchil,  which  two  clofes  are  con- 
taining by  tftimation  165  acres,  be  they  more  or  lefs, 
P.  296.  *  whereof  forty  of*  the  faid  acres  afe  or  were  in  the  poffef- 
fioi^of  John  Frandon,  and  alfo  all  that  one  other  feveral 
and  inclofed  padure  or  padure  ground  wherein  the  (hepherd^s 
houfe  now  dandeth,  adjoining  to  the  faid  ground  called 
Swinehilif  being  divided  with  an  hedge  called  Courfe  Hadens 
Hedge,  containing  by  edimation  128  acres,  be  ir  more  or 
lefs ;  Alfo  one  other  clofe  adjoining  to  the  faid  lad  men- 
tioned padure,  and  adjoining  alfo  to  DunchurcA  field,  con- 
taining by  edimation  26  acres  and  two  rods,  be  it  more  or 
lefs ;  And  alfo  three  other  feveral  and  other  inclofed  clofes 
or  padure  grounds,  lying  betwixt  Onely  grounds,  the  GrMgt 
and  London  highway,  containing  by  edimation- 135  acres,  be 
the  fame  more  or  lefs ;  And  alfo  all  hedger,  ditches,  fences, 
mounds,  freeboards,  ways,  paflages,  privileges,  profits, 
commodities,  emoluments  and  hereditaments  whatfoever  to 
the  faid  f*  veral  and  inclofed  arable  meadow  and  padure 
grounds,  and  to  other  the  before  mentioned  premifles,  or  to 
any  of  them  belonging,  or  in  any  wife  appertaining,  or  to 
or  wiih  them,  or  any  of  them,  with  their  and  every  of 
their  appurtenances,  and  the  reverfion  and  reverfions,  re- 
mainder and  remainders  of  all  and  fingular  the  before  men- 
tioned bargained  premifles,  and  of  every  part  and  parcel  of 
them,  and  every  of  ihem,  and  all  rents  and  fervices  referved 
upon  any  demife,  leafe  or  grant,  demifes,  leafes  or  grants 
heretofore  made  of  the  fame  bargained  premifles,  or  of  any 
of  them,  or  of  any  part  or  parcel  of  them,  or  of  any  of 
them ;  And  alfo  all  the  edate,  right,  title,  intered,  claim 
and  demand  whatfoever  of  him  the  faid  WHliam  Dormer,  o(, 

in 
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in  or  to  the  before  mentioned  granted  premiflfes,  or  of,  m 
or  to  every  or  any  part  or  parcel  of  them>  or  any  of  them  ; 
AQd  all  and  all  manner  of  profits  and  commodities  whatfo- 
ever  coming,  growings  arifing  or  renewing,  or  to  be  had 
in,  of»  upon  or  forth  of  the  high  meadow  and  AJbil  in 
JV9olefc4t^  Wakot  and  fViUowby  in  the  faid  county  of  IVar' 
wtckp  Mickmetdow  and  the  common  greens  and  the  lands 
leading  to  and  from  the  faid  greens  in  IVookfcot  and  IValcoi 
aforefaid,  and  of,  in,  upon  and  forth  of  all  and  every  the 
lands,  tenements,  meadows  and  hereditaments  of  hirn  the 
faid  fVilliam  Pormer,  lying  and  being  in  the  common  fields 
of  WiUowby  atorefaid,  and  of,   in,  upon  or  forth  of  all, 
every  or  any  part  or  parcel  thereof,  the  houfe  or  homeftall 
now  or  lately  in  the  occupation  of  John  Frandon  being  in  - 
IVookfcot  aforefaid  only  exoepted  and  forcprized  ;  To  have 
and  to  hold  the  fame  unto  the  faid  William  Mior  and  John 
Carter i  their  executors  or  aiTigns,  for  the.  term  of  one  year 
from  the  day  before  the  faid  *  recited  indenture  next  enfu*  *  P.   2o^« 
ing,  and  fully  to  bjc  compleat  and  ended,  as  by  the  faid  re- 
cited indenture  it  doth  and  may  appear ;  by  force  whereof 
the  faid  William  Moor  and  Join  Carter  are  adually  poflefleu 
of  the  premiflcs.     Now  this  indenture  witnefleth.  That  the 
faid  JVilUam  Dormer^  for  conveying  and  afluring  the  feveral 
paflure  grounds  and  meadows,  lands,  tenements,  heredita- 
mems  and  premifles  hereafter  mentioned  and  declared,  and 
ft)r  the  good  love  and  affeSion  he  hath  and  beareth  lo^Fran- 
ces  his  wife,  and  for  her  better  nfiaintenance  and  fufientation, 
and  fpr  the  natural  love  and  affedion,  which  he  beareth 
unto  Robert*  Dormer^  nephew  of  the  faid  William  Dormer^ 
and  for  divers  other  good  caufes  and  confiderations  him  the 
faid  William  Dormer  in  this  behalf  efpecially  moving,  hath 
granted,  releafed  and  confirmed.    And   by  thefe  prefents 
doth  grant,  releafe  and  confirm  unto  the  faid  William  Moor 
and  Join  Carter,  their  heirs  and  afllgns,  all  and  fingular  ^he 
faid  feveral  inclofed  paftures  and  pafture  grounds,  meadows, 
lands,    tenements,    hereditaments   apd  premifles  bargained 
and  fold,  or  mentioned,  meanr  or  intended  to  be  bargained 
and  fold,  in   and  by  the  faid  recited  indenture,  and  every 
part  and  parcel  thereof,  with  their  and  every  of  their  rights, 
members  and  appurtenances  whatfoever,  And  the  reverfior^ 
ai)d  reverfions,  remainder  and  remainders  together  with  the 
rents  and  profits  of  all  and  fingular  the  recited  premifles, 
and  all  the  eflate,  right,  litle,  interefl,  claim  and  demand 
whatfoever  of  him  the  (aid  William  Dormer  of,  in  or  to  the 
faid  feveral  and  inclofed  paflures  and  paflure  grounds,  mea- 
dows, lands^  tenements  and  premifles,  and  of,  in  and  to 
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itfocry  part  and  pjircci  of  the  fame,  except  before  excepted; 
'To  have  and  to  hold  all  and  fingular  the  faid  feveral  and 
iticlofed  paftures  and  pafture  grounds,  lands,  tenements,  he- 
reditaments and  premiflfes,  and  every  part  and  parcel  of 
them,  and  every  of  them,  with  their  and  every  of  their 
rights,  members  and  appurtenances,  unto  the  (Bid^ffilllam 
Moor  and  Join  Carter,  their  heirs  and  aiilgns  for  ever; 
tJpon  rruft  and  confidence  neverthelefs  in  them  the  faid  ff/A 
Sam  Moor  and  Joitt  Carter,  their  heirs  and  afTigns  repoftd, 
and  to  the  ufes,  intents  and  purpofcs  hereafter  in  thefe  prc- 
fcnts  expreffed,  limited  and  declared,  that  is  to  fay,  Toihe 
Jnient  and  purpofe,  that  they  the  faid  WiWam  Moor  and 
yokn  Carter^  and  the  fufvivbr  of  them,  and  the  heirs  of  the 
furvivor  of  them  (hall  permit  and  fuffer  the  faid  fVilliam 
Dormer  for^and  during  the  term  of  his  natural  life,  from 
time  to  time  to  receive  and  take  all  the  rents,  iflues  and 
^  profits  of  all  .the  faid  feveral  inclofed  paftures,  meadows, 

*  P.  298.  lands,  tenements,  •  rents,  hereditaments  and  premiffcs  ro 
the  fole  and  proper  ufeof  him  the  faid  William  Dormer  ztii 
his  afligns ;.  And  after  the  deceafe  of  the  faid  William  Vormerf 
then  to  permit  and  fuffer  the  faid  Frances^  now  wife  of  the 
faid  William  Dormer^  and  her  heirs  for  and  during  the  term 
of  her  ijatural  life  frorfi  time  to  time  to  receive,  perceive 
and  take  all  the  rents,  iflues  and  profits  of  all  the  faid  feve- 
fal  and  inclofed  paftures,  meadows,  lands,  tenements,  rents, 
hcreditanicnts  and  premifles  to  the  fole  and  proper  ufe  and 
behoof  of  her  the  faid  Frances  and  her  afligns ;  Upon  this 
farther  iruft.  and  confidence,  that  after  the  deceafe  of  the 
fatd  Frances  now  wife  of  the  faid  William  Dormer,  they  the 
faid  William  Moor  and  Join  Carter  and  their  heirs,  and  the 
furvivor  of  them,  and  his  heirs,  fliall  ftand  feifed  of  all  and 
fingular  the  faid  feveral  and  inclofed  pafture  grounds,  mea- 
dows, lands,  tenements,  hereditaments  and  premifles.  To 
the  ufe  and  behoof  of  the  faid  Robert  Dormer,  and  of  his 
heirs  and  afligns  for  ever,  and  to  and  for  no  other  ufe,  in- 
tent or  purpofe  whatfoever.  And  laftly  it  is  covenanted 
and  agreed,  and  it  is  the  true  intent  and  meaning  of  tbefe 
prefents,  that  if  the  faid  William  Dormer Si^sii  at  any  time 
'  hereafter,  by  any  writing  fubfcribed  and  fealed  by  him  in 

the  presence  of  two  or  more  credible  witneffes,  in  exprefs 
words,  fignify  and  declare  his  intention  to  revoke  or  make 
void  thefe  prefents,  or  the  eftaie  and  ufe  herem  or  hereby 
limited  and  appointed  unto  the  faid  William  Moor  and  Jain 
Carter  and  their  heirs,  of  or  in  the  premifles  or  any  part 
thereof,  that  then  and  from  thenceforth  touching  fuch  of  the 
faid  lands  and  prcmiffes,   whereof  fuch  deClaraitons  ftall 

be 
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b«  fo  made,  the  ufe  and  eftate  by  thefe  prefents  limited  and 
Ranted  Ihall  ceafe,  determine  and  be  utterly  void  ;  any 
thing  in  thefe  prefents  contained  to  the  contrary  in  any  wife 
not  with  (landing. 

In  wirhels  whereof,  Wr. 

The  jury  fHfiher  find  that  it  was  indorfed  upon  the  faid 
indenture  thus: 

Memorandum^  That  it  15  covenanted,  coticluded  and 
agreed  between  all  the  parties  to  thefe  prefents,  beforq  the 
enfealing  bcre.of,  that  immediately  after  the  deceafes  of  the 
^vithin  named  JViUiam  D^fmcf  and  Frances  Dormer ^  and  be- 
fore the  limitations  of  the  ufes  therein  limited,  ihall  be  any 
whit  profitable  or  beneficial,  that  the  within  named  WilUajH 
Moor  and  John  Carter  (hall  be  farther  trufted,  that  they  and 
the  furvivor  of  them,  and  the  heir  of  the  furvivor  of  them, 
fhall  permit  and  fuffer  Jane  Herbert,  now  wife  of  Jamet 
Herbert  i  niece  to  the  within  named  V/ lilt  am  Dormer,  to  re- 
ceive and  take  all  the  *  ifTues  and  profits  of  the  within  ♦  P^  20d» 
granted  premiflcs,  for  and  during  the  term  of  five  years 
from  the  deceafes  of  tlie  within  named  If//// jot  and  Francet 
Dormer,  upon  this  confidence  and  truft  neverthelefs,  That 
ihc  faid  Jane  Herbert  (hall  detain  and  keep  the  faid  ifiucs  and 
J>rofiis  until  Jane  Herbert^  god-danghter  to  the  within  named 
tVilliam  Dofmer,  arrive  to  the  age  of  fifteen  years,  and  in 
cafe  the  faid  god- daughter  dies  before  the  faid  time,  and 
the  faid  Jane  Herbert  the  mother  furvives,  then  the  faid 
fums  of  money  fo  raifed  to  be  to  her  fole  profit,  ufe  and 
benefit ;  And  with  this  farther  truft,  that  at  the  faid  age  of 
fifteen  years  of  the  faid  god-daughter,  (he  (hall  deliver  and 
be  accountable  for  all  the  iflTues  and  profits  to  the  faid  Jane^ 
the  god- daughter,  for  her  fole  benefit  and  ufe. 

The  jury  farther  find,  That  9  April  20  Caf.  i,  the  faid 
William  Dormer  made  his  laft  will  and  teftament  \n  writing 
figned  and  fealed  in  the«prefence  of  two  credible  witnefTes, 
by  which  he  did  give  and  devife  as  followetli  i 

I  do  give  all  my  lands  in  jVocfcot  alias  Wakot  or  Gtanbo^ 
rough  in  the  cotinty  of  tVarwick,  with  all  their  rents,  rights 
and  profits  thereunto  belonging,  unto  my  nephew  Williarfi 
Dormer  and  his  heirs  for  ever,  that  is,  in  manner  and  fprrrt 
following.  Provided  always,  and  my  will  and  meaning  is, 
that  my  well  beloved  wift  Frances  Dormer  (hall  firft  enjoy  it 
immediately  after  my  deceafc  for  the  full  term  of  her  natu- 
ral life,  and  that  immediately  after  the  deceafe  of  my  faid 
wife,  then  my  will  and  rocanirg  is,  that  my  goddaughter 
Mrs.  Jane  Herbert  ftiall  ctijoy  it  with  all  the  profits  and 
Commodities  thereunto  belonging,  during  the  term  of  five 
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years,  beginnrog  from  ihe  day  of  my  afore(aid  wife's  deceafe; 
and  in  cafe  flie  die,  ihen  to  Dorothy  Herbert,  fitter,  to  the 
faid  Jane  Herbert^  fiiall  enjoy  the  aforcfaid  five  years  of  the 
aforefaid  lands ;  and  in  cafe  the  faid  Dorotfy  die  before  fhe 
(hail  receive  the  aforefaid  five  years,  then  my  will  and 
meaning  is,  ihat  my  niece  Jane  Herbert ,  mother  to  the  aforc- 
faid fane  and  Dorothy f  (hall  epjoy  all  the  rents  and  profits  of 
the  aforefaid  lands  in  JVoofcof  alias  IVakot  or  Granborough  iti 
the  county  of  JVarwick,  for  the  term  of  five  years,  begin- 
ning from  the  day  of  my  wife's  deceafe,  and  after  the  ex  pi* 
xation  of  the  aforefaid  five  3'rars,  Then  my  will  and  mean- 
ing is,  that  ipy  nef hew,  JVH/iam  Dormer,  iecond  fon  to 
cny  brother  fir  Robert  Dormer,  fhaii  have  the  inheritance  to 
bimfelf  and  to  his  h^irs  for  ever.  Item,  Whereas  there  i% 
a  fuit  at  this  time  beiween  my  two  nephews  concerning 
CLQOoL  given  by  my  brother  fir  Robert  Dormer,  to  his  young- 
^  P.  300.  crfon  William  Dormer,  by  virtue  of  a  •  codicil  made  by  his 
father,  and  figned  by  himfcif  in  his  iife*time,  which  codi* 
cil  one  Mr.  Lane,  a  lawyer  of  the  Inner  Temple^  and  myfclf 
perufedt  as  being  trufted  by  the  faid  fir  Robert  Dormer  for 
the  aforefaid  iVilliam,  during  his  minority,  by  virtue  of 
'which  codicjf  we  found  therein  fpecified  to  be  given  to  hU 
fon  William  Dormer  2000/.  which  fum,  after  the  deceafe  of 
my  brother  fir  Robert  Dormer,  was  by  myfelf  demanded  of 
my  nephew  Robert  Dormer,  when  he  would  pay  it  us  tn  ? 
Who  anfwered.  That  he  hoped  he  might  as  well  keep  itasofg^ 
ether,  paying  ufe  for  it*  Upon  which  anfwer  Mr.  Lane  and 
myfelf  were  content  be  ihotrld,  and  fo  it  refted  for  that 
time,  but  myfelf  going  prefently  into  Francs  and  leaving 
the  whole  bufmefs  to  Mr.  Lane,  wbo  dying  before  I  came 
back  into  Bngland,  and  not  having  regittered  the  aforefaid 
codicil^  which  as  appearcih  is  now  loll,  only  a  copy  thereof 
appears  taken  by  a  fcrivener#  which  it  ftiemeth  is  not  fuffi- 
icicnt  for  the  recovering  the  aforefaid  fum  of  2000/.  fo  tha^ 
tny  nephe^  Williain  Dormer  is  likely  to  lofe  his  right ; 
therefore  in  co^fideration  of  this  t  think  myfelf  bound  in 
confcience  to  fee  him  fatisfied  out  of  my  owh  efiate  for  our 
omiflion  and  great  overfight  of  not  having  regittered  the 
faid  original.  This  I  have  written  to  iliew  bow  that  [ 
juttify  to  the  whole  world  in  this  my  lad  will  and  teAament^ 
that  there  was  fuch  a  codici1|' wherein  my  brother  fir  /?o- 
beri  Dormer  gave  to  his  fon,  William  Dormer,  2000/.  and 
that  bis  brother,  Robert  Dormer  never  denied  payment  there- 
of till  sow  fince  his  marriage^  atid  my  laft  coming  out  of 
England.  Item,  My  will  and  meaning  therefore  is,  that  I 
do  make  my  ixphew  William  Dormer  fole  heir  to  my  whole 
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cl^atei  provided  he  doth  obferve  the  cbndltioQ^  htfott  tntth 
tioned  in  this  my  taft  will.     In  withefs)  i^c 

That  the  fiid  JVilltam  Dormer,  the  unclci  In  November 
20  Car,  2.  died.   • 

That  the  Taid  Robert  Dorrfur^  \t(ioT  oJF  the  plaintiff,  is 
nephew  and  heir  of  the  faid  H^ittiam  the  untie,  And  iht 
fame  perfon  named  in  the  faid  will. 

That  IVillitm  the  defendant  is  nephew  ef  the  faid  ft^ilUam 
the  uncle,  and  the  fame  perfon  named  in  his  faid  will. 
That  the  term  of  five  years  expired  in  May  29  Car.  2. 
That  the  faid  fViUiam  l^ornur  the  defendant,  afterwards 
entened  into  the  fa'rd  tenement,  and  became  feifed,  pndit 
Lex^pofiukt. 

♦  That  the  faid  Rohm  Dotmer^  i  jun.  ig  Car.  i.  en-  #  p^  ^ol« 
tered,  and  t  Stptimb,  29  Car.  2.  made  the  leafe  to  the 
plaintiflT  ^0u/,  who  became  pofTeiTed  until  tjeded.  And 
the  jury  fay.  That  the  tenements  in  iht  dtdaration  and  the 
tenements  in  the  indentures  of  25  and  26  Septemb.  7  Car, 
2.  and  alfo  in  the  faid  will  dated  g  April  20  Car.  a.  are  the 
fame.  And  that  the  faid  William  bormet^  now  defendant^ 
tnd  William  Dofmer  the  nephew,  named  in  the  faid  wii]^ 
are  the  fame.  And  the  faid  William  Dormer,  now  defen- 
dant,  nephew  of  the  faid  William  Dofmef  the  teftator,  did 
obfer^e  and  fulfil  all  the  agreements  in  the  faid  will  men« 
tioned,  apd  that  the  faid  Ptaftces  Dormer  died  in  jlpr.  2% 
Ckr.  2.  And  if  upon  the  whole  matter  the  devife  be  a  revo- 
cation of  the  uffes  in  the  indenturei  they  find  for  the  defeii- 
dant,  otherwife  for  the  plaintiff. 

Weft  for  the  plaintiffs  That  the  will  is  tjo  revocation  of 
the  ufes^  becaufe  the  words  (By  estprefi  words)  exclude  A\ 
implicit  revocations  i  for  every  revocation  muft  puftrfue  tht 
power^  for  an  eR^tjr  at  comttion  law  could  nt>t  be  undone 
without  an  entry,  Cole  upon  Lift.  2^*  tf.  and  r6  C?.  144. 
Scroop*s  cafe,  and  Hob.  312.  Tibiot  verfus  Lt^^  coiVie  not  to 
this  cafe,  nor  P'rampton^s  cafe  Moot  736. 

Serjeant  Croke  for  the  defendant.  The  ihtefpretation  of 
powers  of  revocation  have  been  always  favourable;  becaufe 
eftates  of  inheritance  depend  thefeupon.  Here  the  will  is 
a  revocation,  becaufe  when.fWo  aiEts  cannot  confift,  the 
later  is  a  revocation  of  the  fotrner.  In  forrie  things  the 
donor  or  feoffor  fliall  bind  a  power  to  cirtumftances,  as  fdr 
a  deed  to  be  executed  before  thre^  witneffes,  (^c.  Bcit  . 
where  there  is  only  a  general  expreiBon,  thelater  ad  Hiall 
fatisfy  thofe  general  words. 

As  Tor  authorities^  1   Cr,  472.  Jones  39^.  Srmpe  Verfus 
T  a  .      TuriMg 
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Turton,  Scroof%  cafe,  and  Frampton*$  cafe,  and  Hob.  Tibht 
verfus  Lee,  Latch  24.  Harding  verfus  Warner.  Power  cf 
revocation  upon  tender  of  rings,  Ipfo  dedaranfe,  that  he  in- 
tended to  make  void  the  ules.  There  were  two  agajnft 
two,  Noy  79.  Jones  134.  Palmer  4.29.  2  Roll,  Rep,  393. 
Judgment  was  afterwards  given,  that  the  power  of  revo- 
cation was  well  executed. 

P.  302.  *  Liflc  verfus  Grey,     yinlca  278. 


PoHcxf.  581. 
1  Joa.  114. 

1  Show.  6. 
Poftca  315. 


AiTumpnt. 
I  Danv.  Ab. 

64.  p.  3- 
I  Vent,  319, 

33*. 

a  Lev.  110. 

1  Jone«  101. 

3Kcb.786, 

»i4f  «30> 


SERJEANT  Mainard  for  the  plaintiff  in  ihc  writ  of 
error.  The  word?,  And  fo  feverally  and  refpe^ivefy  to 
every  of  the  heirs  male  of  the  body  of  the  faid  Edward  Lifle, 
cannot  be  intended  to  the  funs  as  purchaiers>  but  the  words 
ought  to  be  conArued  according  to  the  rules  of  law. 

Tlolt  for  the  defendant  much  to  the  fame  purpofe  with 
fir  Crcfwel  Levinz. 

North  chief  jullice.  Heir  male  is  the  defcription  of  the 
ferfon,  and  the  word  So  is  intended  onwards,  and  not  in 
like  manner.     Adjournatur^    Vide  pt:J},  * 

Ralph  Button  Efquirc,  and  Grizil  his  Wife,  Plain- 
tiffs ;  Ncvil  Pool  Efquirc,  Defendant. 

In  B.  R.  Hill.  28  &  29  Car.* 2.     Rot.  1123. 

IN  trcfpafs  upon  the  cafe.  The  plaintiffs  declare.  That 
whereas  fir  Edward  Pool  knight,  father  of  the  faid  Grizil 
was  poflefffd  and  lawfully  intereffed  of  and  in  certain  tim- 
ber trees  growing  in  a  certain  park  called  Oakfey-Park  in 
Wihjhij^\  I  May  26  Car,  2-  intended  to  cut  down  and  fcU 
the  lamCjtQ  raifc  portions  for  his  children,  of  which  faidin- 
83^*  tention  \hf,  faid  defendant  haying  notice,  he  the  faid  defen- 
dant t hell  at  Sherborn  in  .rhe  county  of  Ghucejler,  in  confi- 
deration  that  the  faid  fir  Ed-juard  at  the  defendant's  fpecial 
inftance  and  requeft  would,forbear  cutting  the  faid  trees,  did 
promife  the  faid  fir  Edward,  that  he  the  f^id  defendant 
would  well  and  faithfully  pay  to  the  faid  Grizil  1000/.  And 
the  plaintiffs  im  fad  fav,  that  the  faid  fir  Edward  after  the 
making  the  faid  promife  did  not  cut  any  of  the  faid  (fees, 
and  yet  the  defendant  did  not  pay  the  fi*id  Grizil  whilft  (he 
was  fole,  nor  the  faid  fir  Ra^ph  and  Grizil,  or  cither  of 
them  after  their  marriage,  the  faid  1000/.  though  thereunto 
req  Jelled,  Ad  damnum  lOOoA  tJpon  Non  Affumpfit  pleaded, 
and  verdid  for  the  plaintiff,  and  damages  ioooA  andjudg- 

mcnti 
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xnent,  the  defendant  brings  a  writ  of  error,  and  affgns  th^ 
general  error. 

•  Halt  for  the  plaintiff  in  the  writ  of  error.  The  pro*  ♦  P.  ^03^ 
mife  is  made  to  fir  Edward  PooJ^  and  the  action  is  brought 
by  Gr/z/7and  her  hu(band,  to  whom  the  payment  was  agreed' 
to  be  made,  which  ought  not  to  be.  yCro»  ^^6^*  Jordan 
vcrfus  Jordan  619  and  652.  Levet  verfus  Haiues,  849  and 
881.  Rippon  vcrfus  Norton^  Roll  Abr.  i.  31.  />/.  6.  and  30. 
pL  3,  Archdale*%  cafe.  A  promife  to  pay  mojiey  10  the  at- 
torney of  if.  the  adion  may  be  brought  by  A,  or  his  attqr-  . 
iiey.     Latch.  206,  L^^a/'scafc. 

PoUexfen  for  the  defendant  in  the  writ  of  error.  The 
aSion  is  maintainable  by  the  party  to  whom  the  promife 
was  made»  or  to  the.Gy?wj?  que  Ufe^  the  promife  was  indif- 
ferently. Roll.  Abr,  I.  31.  Z.  ^/.  8.  Oldkam  yftrkis  Bateman, 
269.  Starkey  verfus  ilf/7//,  and  of  this  opinion  were  all  the 
juQices  and  barons ;  and  judgment  was  affirmed.  2  Co.  47* 
a.pL  175.  Sprat  vcrfus  Agar^  M-  1658.  -B.  R. 

Knight  verfus  Peachy  and  John' Freeman.      ^ 

ERROR  to  rcvcrfe  a  judgment  in  B.  R.  in  an  adion  Covenant* 
of  covenant,  wherein  the  plaintlflF  declares  iig.iinft  the  4^0^100^^ 
defendants  as  furviving  executors  of  Michael  j^m)^fit  de- 
ceafed ;  for  that  whereas  one  Peter  Wood  was  fcifcd  of  a 
loft,  yr.  in  London^  in  fee,  whereon  a  mefiuage  Hood, 
called  the  Ta^owchandler,  4  March  22  Car.  2.  demifed  by 
indenture  the  fame  to  one  William  Ginger ,  fiom  Lady -day 
then  following,  for  51  years,  who  entered  and  became  pol- 
(efTcd  ;  That  ihc  faid  William  Ginger^  i  Sept.  22  Car.  2. 
built  a  new  mefluage  upon  the  faid  toft,  and  8  Sept.  22 
Car.  2.  by  indenture  demifed  the  faid  niefluage,  bV.  to 
John  fVeb,  from  Michaelmas  following,  for  twenty-one 
years,  at  28/.  rent  ftcrling  ;  and  the  (aid  Jo^n  Weby  for 
liimfelf,  his  executors,  adminiftratorb  and  ardgns  did  cove- 
nant to  pay  the  renr,  and  to  repair  the  premifies,  and  en« 
tered  and  became  pofledcd ;  and  1  December  23  Car.  2. 
granted  and  alllgned  the  faid  premifTcs  to  the  faid  Michael 
Kmghtf  and  all  his  edace  and  term  tli<:rein,  who  eniered 
and  became  pofTefled  ;  and  2  Dec.  24  Car.  2.  made  his  w»lfjj 
and  the  defendants  and  oi^e  Thomas  Read  deceufcd,  his  exe- 
cutors, and  died.  That  the  defendants  took  upon  them  the 
execution  of  the  faid  will,  and  entered,  and  became  poflef- 
fed.  That  the  faid  IVilliam  Ginger  by  indenture  dated  20 
June  25  Car,  2.  granted  all  the  premifies,  •  and  all  his  ♦  p    ^04. 
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eftalc  therein  to  the  faid  Willittm  Peachy  the  plaiQtlff,  to 
which  grant  the  defendants,  f^r.  did  attorn,  by  rcafon 
v/hereof  the  plaintiff  became  poflfefTed  of  the  rcyerfion  of 
the  faid  meffuage  for  the  refidue  of  the  faid  tiircnty-pne 
years.  That  the  faid  Thmas  Read  died  i  March  16^3. 
and  84/.  for  three  years,  ending  at  Miciaelmas  laft,  ivas  be- 
hind, and  fome  repairs  wanting;  and  fo  the  defendants  have 
broken  their  covenant  ad  chmnum  200/. 

The  defendants  plead,  thai  after  ijic  making  the  faid  in- 
denture of  demife  and  grant,  and  afTrgnment  by  tISe  faid 
*John  iVeb  to  the  faid  Michael  Knight^  and  after  the  faid 
grant  and  ailignment  to  the  pfaintiff,  and  before  any  p^rt  of 
the  ren^  of  48/.  was  behind,  viz,  10  O^ober  25  Car,  2.  the 
defendants  aiTigned  the  pcemifles  to  one  Evan  Powell  of 
which  the  plaintiff  had  notice.  The  plaintiff  replies.  That 
the  faid  aflignment  was  made  by  fraud  and  covin  between 
the  faid  defendants  and  the  faid  Evan  Powelf  to  defriud  the 
iaid  plaintiff  pf  the  rent  afore&id.  iTo  which  replkatloii 
the  defendants  demarred,  and  ju^ment  was  given  in  B.  R, 
for  the  plaintiff;  and  the  defendants  brought  a  writ  of  er- 
for,  an^  afligned  the  general  €rfor.  And  CN-jeaAC  H^eJlGiji 
for  the  plaintiff  in  the  writ  of  error.  That  cannot  be  faid 
to  be  by  frapdj^  which  the  law^  allows  to  be  dqne  ;  and  here 
th^  afftgnees  are  not  reftrained  from  afligning,  and  rheref«r« 
the  afljgnment  cannot  be  fatd  to  be  by  frand  generally;  bat 
fome  particular  fraud  ought  to  have  been  alledged  as  per* 
ception  of  rents,  continuance  in  poffeilion,  Wr. '  For  in  all 
cafes  where  the  thing  flands  indifferent  to  be  fraudulent  or 
hot,  there  fraud  cannot  be  pleaded  generally,  but  the  (israe 
rnuft  be  fet  forth  in  particular.  PJowd.  46.  b.  Mkh.  9  ft 
(5.  41.  ci^ed  there. 

Polkxfen  and  Holt  for  the  defendant  in  the  writ  of  error. 
If  fraud  cannot  be  generally  afflgned  here,  a  landtord  can 
never  be  fu^e  of  his  rent,  for  he  cannot  tell  upon  what  terms 
his  leffcc  aflfigns  the  tenements. 

In  cafe  of  a  recovery  Jby  default,  fraud  may  be  generally 
alledged,  as  in  Wimbrjb  and  Talbois^s  ctffe,  fiowd,  47.  but 
ff  after  a  verdi6^,  there  it  mull  be  fpectally  alledged;  and 
TreJhdfTf^s  cafe,  9  Co,  no.  a.  the  refoiution  there  is  dired 
for  this  cafe,  and  afterwards  the  parties  agreed. 


Bambridg(? 
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•  Bambridge  ver/us  Bates^   Calhce  and  Date.      *  P.  ^05. 
Middlefex. 

TRESPASS  for  breaking  the  plaintiff's  houfe  at  the  Trffpaf.. 
pstrifli'  of  St.  Mary  Matfilhn,  alias   White-chap'pely  Poftca  318, 
aTid  taking  away  YAs  goods,  and  names  themy  ad  damnum  ^^7* 
r$al     The  defendatlts  plead  Not  guilty,  a«d  the  jury  find 
»  fpecial  verdia,  viz. 

That  by  aa.a3  of  paTliament  ra  Car.  %  cap.  23.  'twas 
cnaded.  That  from  and  after  the  25th  day  of  December 
1660.  there  (hall  be  throughout  your  majefty's  kingdoms  of 
England,  dominion  of  IVaks^  and  town  of  Berwick  upon 
*Tv)eed,  raifed;  levied,  collefied  and  paid  unto  your  ma- 
j^fly,  daring  your  life,  for  beer,  ale,  cider,  and  other  li- 
quors herein  after  mentioned,  the  (bveral  rates,  impofitions^ 
dtittes  and  charges  therein  after  exprefled^  and  in  manner 
and  fomr  in  the  faid  aft  following,  viz.  That  all  common 
brewers  of' beer  and  ale  (hall  once  in- every  week,  and  all 
linn-keepen,  alehoufe- keepers,  vi£luaUers,  f^nd  other  re- 
tailers'of  beer,  ale;  .cider,  perry,  metheglin,  ftrong*  water, 
brewing",  makiirg  or  retailing  the  fame,  (hall  once  in  every- 
month  make  true  and  particular  entries  at  the  office  of  e:f r 
cife^  withm  the  lin^t^  of  which  ihe  faid  {commodities  and 
manufadores  art  made,  of  all  beer,  ale,  perry,  cider,  me^ 
theglin,  ftrong-water,  or  other  the  liquors,  aforefaid,  which 
tliey  or  any  of  them  (hall  brew,  make  or  retail  in  that  week 
or  month  refpeftively,  as  aforefaid;  And  that  all  fuch  com- 
mon brewers  who  do  not  pnce  a  week  make  due  and  parti- 
cular entries,  (hall  forfeit  5/.  and  that  every  fuch  inn- keeper 
who  doth  not' make  true  and  particular  entries  once  a  month^ 
5/.  And  that  every  alehoufe- keeper,  vidualler,  and  other 
retailer,  wiio  dotH  not  once  a  month  make  due  and  particu- 
lar entries,  (hall  forfeit  20/.  And  that  every  common 
brewer  wboflrallnot  pay,  and  clear  off  within  a  week  after  . 
he  made  hi?  entry,  or  ought  to  have  made  his  entry,  as 
aforefaid,  (hal^  pay  double  the  value  of  the  duty;  And  that 
every"  inn-keeper,  alehoufe-keeper,  victualler,  or  other  re- 
tailer who  fhall'  nor  pay  and  clear  off'  within  a  month  after 
he  made  his  entry,  or  ought  to  have  made  hi^  entry,  as 
aforefirid,  (hall  pay  double  the  value  of  the  duty  ;  the  faid 
refpedive*  forfeitures  to  be  levied  upon  their  goods  and 
chattels  in  fuch  manner  and  form  as  hereafter  in  this  a^  }s 
•'ordained  and  dircSed;  And  that  aU  forfeitures  and  offenv  «  p^  ..^g^ 

ces         '  ^     " 
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Cfs  made  and  commuted  againft  this  aO",  or  any  claufe  or 
article  therein  contained,  (hall  be  heard,  adjudged  and  de- 
termined by  fuch  perfon  ^nd  perfons,  and  in  fucli  manner 
and  form^  as  hereafter  in  and  by  this  a6l  is  direded  and  ap- 
pointed, that  is  to  fay,  All  fuch  forfeitures  and  oflFcmces< 
made  and  committed  within  the.  immediate  limits  of  the 
chief  ofEce  in  London  (hall  be  heai'd,  adjudged  and  deter- 
mined by  the  faid  chief  conr.miflioners  and  governors  of  ex- 
cife  appointed  by  his  majelly)  or  the  major  part  of  them, 
or  by  the  commiilioners  tor  appeals  and  regulating  of  this 
duty,  or  the  major,  parr  of  them  in  ^afe  of  appeal^  and  not 
otberwife;' And  all  fuch  forfeitures  and  offences  made  and 
committed  within  all  or  any  of  the  counties,  cities,  towns 
qr  places  within  this  kingdom,  or  domimon  thereof,  OuU  be 
heard  and  determfncd  by  any  iv»/o  or  more  of  the  jufticesof 
tlie  peace  rtfiding  near  to  the  place  where  fuch  forfeitures 
Ihall  be  made,  or  offence  committed ;  and  in  cafe  of  ne- 
gle£l  or  refufal  of  fuch  juAices  of  the  peace  by  the  fpace  of 
fourteen  days  next  alter  complaint  made  and  notice  thereof 
given  to  the  oftendcr,  then  the  fubcommiflioncrs,  or  ihc^ 
major  part  of  them,  appointed  fjr  any  fuch  city,  .county^ 
town  or  place,  (hali,  and  are  hereby  empowered  to  hear 
and  determine  the  fame ;  and  if  the  party  find  himfelf  ag-* 
grieved  by  the  judgment  given,  by  the  faid  fub-commiflion- 
ers,  he  (hall  or  may  appeal  to  the  judices  of  the  peace  at 
the  next  quarter^c/Tions,  who  are  hereby  empowered  and 
authori7.ed  to  hear  and  determine  the  fame,  >vhofe  judg- 
ment therein  fhall  be  Enal,  which  faid  commiilioners  for  ap-* 
pe&Is,  and  regujating  this  duty,  and  the  chief  commiflioners 
for  excife  <and  all  juAice^  of  peace  and  fub-commlirionera 
aforefaid,  refpe^iively,  are  hereby  authorized  and  ftriQly 
V'pjoined  and  required,  uppn  any  complaint  or  information 
exhibited  and  hi  ought  of  any  fuch  forfeiture  made,.or  of- 
fence committed  contrary  to  this  aS,  to  fummon  the  party 
accufed,  and  upon  his  appearance,  ur  contempt,  to  proceed 
to  llie  examination  ol  the  matter  of  fa3,  and  upon  due 
proof  made  thereof,  either  by  tlie  voluntary  confeilion  of 
the  party,  or  by  the  oath  of  one  or  more  credible  wimeiles 
(which  oath  they  or  any  two  or  more  of  them  have  hereby 
l^ower  to  adminiiler)  to  give  judgment  and  fentence  accord- 
ing as  in  and  by  this  a£l  is  before  ordained  and  dirc^3ed,  and 
to  award  and  iffue  out  warrants  under  their  hands  for  the 
levying  of  fuch  forfeitures,  penalties  and  fines,  as  by  this 
ad  arc  imposed  for  any  fuch  ofllence  committed  upon  the 
•  P.  20fr^^^^^^"^  chattels  of  the  *  offender,  and  to  caufe  fale  to  be 
^  made  of  the  faid  goods  and  chattels^  if  they  (hall  not  be  re- 
deemed 
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deemed  within  fourteen  days»  rendering  to  the  party  the 
overplus  if  any  be,  and  for  want  of  fuflicient  diftrefs  to  im« 
prifon  the  party  offending  till  fatibfadion  be  made,  and  thac 
all  parts  of  the  cities  of  London  and  Wejlminjler^  with  the 
borough  of  Southwark,  and  the  feveral  fuburbs  thereof,  and 
parifhes  within  the  weekly  bills  of  mortality,  (hall  be  under 
the  immediate  care,  infpedion  and  management  of  the  faid 
office,  and  that  if  any  perfon  or  perfpnsfhall  at  any  time  be 
fued  or  profecuted  for  any  thing  by  him  or  them  done  or 
executed  in  purfuance  of  this  aS,  he  or  they  (hall  and  may 
plead  the  general  iflue,  and  give  this  a&  in  evidence  for  his 
defence,  and  if  upon  a  trial  the  verdi^  (haSI  pafs  for  the 
defendant  or  defendants,  or  the  plaintiff  or  plaintiffs  be  non- 
futted,  then  fuch  defendant  or  defendants  fhall  have  double 
coils  to  him  or  them  awarded  againft  fuch  plaintiff  or 
plaintiffs. 

That  this  z6L  was  confirmed  13  Car,  2.  cap,  7. 

That  22  and  23  Car.  2.  cap.  5.  It  was  enaded  as  follow- 
cth,  viz. 

That  from  and  after  the  24th  day  of  June  1671.  there 
fhali  be  throughout  your  majefty's  kingdom  of  England,  do- 
minion of  Wales f  and  town  of  Berwick  upon  Tweed,  raifed, 
levied,  colleded  and  paid  unto  your  majefty,  your  heirs 
and  fucceffors,  during  the  fpace  and  term  of  fix  years,  from 
the  24th  day  of  June  aforefaid,  and  no  longer,  for  beer, 
ale,  cider,  and  other  liquors  herein  after  expreffed  by  way 
of  excifej^  over  and  above  all  other  duties,  charges  and  im- 
pofitions  by  any  former  a3  and  ads,  fet  and  impofed  in 
manner  and  form  following,  That  is  to  fay,  inter  alia,  For 
every  gallon  of  low  wines  of  the  firft  extradion,  made  of 
any  kind  of  imported  wine  or  cider,  or  other  materials  im- 
ported, to  be  paid  by  the  maker  or  feller.  2.  And  that 
every  the  common  brewers  and  retailers  of  ale  and  beer, 
and  all  and  every  other  perfon  and  perfons  liable  to  and 
chargeable  with  the  pain  of  any  excife,  or  new  impoft  upon 
beer,  ale,  or  ojhcr  excifeable  liquors,  by  virtue  of  any  for- 
mer law  of  excife  now  in  force,  (hall  alfo  be  liable  to,  and 
charged  with  the  payment  of  the  additional  rates  and  du- 
ties hereby  impofed,  which  faid  additional  rates  and  duties 
ihall  be  colle£led,  levied  and  paid  in  the  fame  manner  ;  and 
the  fame  perfons  liable  to,  and  chargeable  with  the  pain 
thereof,  fhall,  in  cafe  of  ncgled  or  default  of  entry  or  pay» 
ineni,  or  in  cafe  of  any  other  negleQ  or  offence  •  tending  ♦  P.  gpS, 
to  defraud  his  majefty,  or  any  of  his  officers,^  farmers  or 
coUedors  of  the  duties  or  rates  hereby  impofed,  be  alfo  fub- 
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jed  to  the  like  proceedrngs,  judgments  apd  executions,  snd 
^aliUkewife  incur  tl\e  fame  penalities,  fines  s(nd' forfeituresr 
as  be  or  ti^ey,  bis  or  their  heirs  and  executors  or  adminif- 
trators  (bouTd  or  inigbt  have  been  fubjeS  to,  of  ought  to 
bave  incurred  for  the  non-payment  of  aity  former  dtrty  of 
excife,  or  for  the  like  offence  committed  againflr  any  farmer 
law  of  excife  now  in  force  ;  and  that  all  forfeitures  and  of« 
fences  made  and  committed'  againft  tf(is  ad,  or  an/cl^iufe, 
article  or  fentence  herein  contained,  andaUappeaU,  (hall  be 
heard,  adjudged  and  determined. by  fuch  perfbn  and  perfons, 
and' in  fuch  manner  and  form,  as  the  Gke  forfeitures  and 
offences  againft  the  former  laws  of  excife  are  thereby  ap* 
pointed,  to  be  heard  and  determined,  and*  nor  othcrwifir; 
And  moreover,  that  alt'  commiflFoners,  fub-commiffioners 
of  excife,.  all  commiflToners  of  appeals,,  juftices  of  peace, 
conftablesj  and  other  officers  and  minifters  whatfoever,  flialf 
have,  ufe,  and  exercife  the  fame  jurifdidion,  power  and 
authority,  whether  it  be  jiidicial  or  minifteriat  for  the  bet- 
ter ordering,  colledtng,  levying  and  fecuring  the  duties, 
and  the  additional'  rates  and  duties  hereby  impofed-,  as  he  or 
they  could  have  bad,  ufed  or  exercifed  for  the  beuer  order- 
ing, colleding,  levying  or  fecuring  any  former  rates  or  du- 
ties of  extife  whatfoever ;  And  that  all  fines,  penalties  and 
forfeitures,  which  (hall  be  incurred  by  reafoQ  of  anjr  of- 
*  fence  cdmmitted  againff  this  afl",  (hall  be  employed,  one 

moiety  thereof  to  the  ufe  of  the  king's  majefty,  his  heirs 
and  fucceflbrs,  another  moiety  thereof  to  him  or  them  th^t 
ihall  or  will  inform  or  (be  for  the  fame ;  and'  alfo,.  that  rf 
any  perfon'  or  perfons  (hall  at  any  time  be  fued  or  proft- 
cuted'for  any  thing  by  him  done  in  purfuance  or  execution 
of  this  a^,  he  and  they  (hall  and  may  plead  the  general  if- 
fuc,  and  give  this  ad  in  evidence  for  their  defence;  and  if 
.  upon  trial  a  verdict  fliall  pafs  for  the  defendant  or  defendants, 
or  the  plaintiff  or  plaintiffs  be  nonfuited,  then  evefy  fuch 
defendant  or  defendants  (hall  recover  his  or  their  double 
cofts. 

That  by  'another  aft  of  parliament  29  Car,  2.  It  is  enaft*- 
edi  That  from  and  after  the  24th  Day  of  JUne  1 677  there 
(hall  be  throughout  your  majefty's  kingdoms  of  England^  do- 
,  minion  of  Wales ^  and  town  of  Berwick  upon  Tweed , 
raifed,  levied,  colleSed  and  paid  unto  your  majcfly,  your 
heirs  and  fucceffors,  during  the  fpace  and  term  of  three 
years,  from  the  24th  Day  of  June  aforcfaid;  and  no  longer, 
P.  309.  ^°^  beer,  ale,  •'cider  and  other  liquors  herein  after  expteffed 
by  way  of  excife,  over  and  above  all  other  duties,  charges 
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and  iifiporuions  bj  ^ny  former  a£t  or  ads  fet  or  impored  in 
manner  and  form  following,  viz,  (ititer  aUa)    For  every 
gatton  of  !ow  wines  of  the  fipft  extr^dioii,  m$de  of  any 
kind  of  imported  wine  or  cider,  or  other  materials  imported, 
to  be  paid  by  the  maker  or  feller.     %.  And  that  the  feverat 
rates  and  duties  of  excife  upon  be^r,  ale  and  other  liquors, 
(hall  be  raifed,  levied,  colleded  and  paid  ujito  your  ina« 
jeily,  your  heirs  and  fucceffors,  durinj;  the  fpace  and  t^roi 
of  thpee  years,  as  aforefnid,  and  no  foiiger,  in  the  fi^me 
manner  and  form,  and  by  fuch  rules,  means  and  way;,  and 
under  fuch  penahies  aod  forfeitures,  as  are  contained,  men- 
tiooed,  ezprefied  and  direded  in  the  before  cited  aQ  of 
parliament  of  22  zviA  23  Qr.  2.    Tb^t  the  ptajntiff  at  the 
tinsc  of  tlie  trefpafs,  and  for  3  years  before  was,  and  ,con- 
tbvd  «  common  diftiiter  of  ftrong- waters  at  Wapfitfg  in 
Middliffx^  within  the  juriftHftion  of  the.  chief  commiffion- 
lers  of  excffe,  and  during  alt  the  time  aforefaid,  did  exercife 
the  art  and  myftery  of  a  diftiHer  of  ftrong-waters,  and  did 
extrad  9  certain  low  wine  of  the  firft  extrtffiion.    That 
one  JViRiam  HaU,  gent,  within  the  time  aforefaid,  viz-  2 
Nov.  20.  Car,  2.  at  the  principal  capitaf  office  of  excife,  in 
the  panfh  of  faint  Peter  tie  Poor  in  Londbrti  did  exhibit  be- 
fore the  chief  commiflioners  and  governors  of  the  excife, 
zxi  information  as  well  for  the  king  as  for  'himfelf,  that  the 
plaintiff  being  a  diftiller  and  maker  of  flrong-waters,  and 
of  low  wines  within  the  jurifdidion  of  the  faid  office,  be- 
tween 23  Augujl  29  Car.  2.  and  24  September  following, 
being  one  month,  made  58^0  gallons  of  tow  win/es  of  the 
firfl  extri^dion  of  cider,  or  other  ma.terials  imported,  and 
did  not  pay  the  excife  due  fDr  the  fame,  contrary  to  the 
form  of  the  flatute  in  fuch  cafe  made  and  provided.     To 
which  information  the  plaintifF  appeared,  and  pleaded  Not 
guilty.     And  fo  far  it  proceeded,  that  13  November  29  Car. 
2.  the  commiiflioners  proceeded  to  the  examination  of  the 
matter  aforefaid,  and  thereupon  it  did  appear  by  the  oath  of 
credible  witnefTes,  that  the  plaintifF  had  within  the  time 
aforefaid  made  5880  gaHons  of  low  wines  of  the  firfl  ex- 
tradion  of  materials. imported,  sindhad  not  paid  the  excife 
due  for  the  fame  ;  and  thereupon  the  fiiid  commiffioners  did 
adjudge  th^t  the  plaimifF  fhould  forfeit  98/.  being  dt)ubhe 
t}ie  value  of  the  faid  low  wines,  to  be  l(;vied  of  bis  gopds 
and  chattels. 

^  That  18  Decemker  29  Car,  2.  the  faid  commiflloners^  at  *  R  3 10. 
the  profecution  of  the  faid  fVilKam  HiJI»  made  their  war- 
rant to  the  defendants,  being  meflfengers  berongtng  tQ.  the 
Kd  office,  reciting  the  judgment  aforefaid,  and  by  ivhich 
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ihe  fatd  commiiTioners  did  authorize  and  require  the  deferv- 
dants,  in  bis  majefty's  name,  immediately  to  enter  into  the 
plaintiflF's  houfe  and  di(liUatory»,and  to  levy,  by  way  of 
^ifirefs,  the  faid  fum  of  §^8/.  of  the  goods  and  chattels  of 
the  plaintiflF,  and  the  fame  goods  to  be  difpofed  according  to 
the  faid  aS. 

That  the  defendants  purfuant  to  the  faid  warrant,   10 
*jan.  mentioned  in  the  (declaration,  did  enter  into  the  plam- 
^   tiff's  houfe,  and  did  take  the  goods  in  the  declaration  men- 
tioned, for  the  faid  98/.  and  that  the  fame  are  not  fufficient 
to  anfwer  the  faid  fum  of  98/. 

That  there  are  dregs  of  (ugar,  called  molaflfes,  made  be- 
yond fea,  which  are  brought  into  England, 

That  there  are  molafles  which  are  made  in  England. 
That  the  low  wines,  in  the  information  and  judgment  (pe- 
cified,  were  extraded  from  the  molafles^  which  were  ex- 
traded  and  made  in  England  from  fugar  imported  from  be- 
yond the  feas,  and  divers  oih^^EngliJh  materials. 

That  the  fugars,  from  which  the  molafles  of  which  the 
faid  low  wines  were  extraded,  were  ten  times  o(  more  va- 
lue than  the  reft  of  the  materials  which  were  ufedby  fepar- 
aiion  of  the  a  fore  fa  id  molafles  from  the  fugar  aforefaid. 
That  the  molafles  can  never  be  made  fugar  again. 
That  the  plaintiff  in  making  the  faid  low  wines  doth 
ufually  add  fcven  hog(heads  of  waffa,  in  which  are  put  one 
c)uarter  of  malt,  and  twelve  hogfheads  of  water  to  produce 
the  extraS  of  200  gallons  of  low  wines. 
'  That  the  principal  fpirit  of  that  extraftion  is  produced 

from  the  molaffcs.  But  whether  upon  the  whole  matter 
the  defendants  be  guilty  or  no,  the  jurors  ignorant^  sj  pt- 
tunt  advifamentum  Curi^. 

JVUliams  for  the  plaintiff.  The  queftion  is,  "Whether 
molafles  be  an  imported  material  within  the  ftatute  of  29 
Car^  2. 

I .  This  a^  is  intituled  a  free  gift  ,of  the  commons  in 
parliament,  without  any  recompence  moving  from  the 
crowji,  and  therefore  ought  to  be  expounded  beneficial'/ 
for  the  people. 
p.  311.  *  2.  *Ti5  a  new  charge  and  impofition  upon  the  fubjcfl, 
and  odious  to  the  people  by  way  of  excife. 

3.  'Tis  found  that  molafles  made  in  England  is  ufed  in 
making  of  low  wines,  aod  'lis  found  that  this  low  wine  is 
made  of  thefe  molaffes. 

The  ad  diflinguiflies  between  low  wines  made  of  foreign 
molaffes,  and  wloe  made  of  Englijb  materials. 

No 
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No  low  wine  is  made  of  EngUJb  material  alone. 

Materials  here  are  intended  immediate   materials,  v/z. . 
The  molafles  which  are  Englijb. 

Obje^,  Materials  Ihall  be  fuch  as  comprehend  the  prin- 
cipal part  in  value. 

Rrfp.  The  bulky  part  is  the  materials,  and  not  the  value ; 
and  here  the  lump  is  the  quarter  of  malt ;  as  Englijb  cloths 
are  fo  called  if  they  be  made  of  Englifb  cloth,  though  there 
be  French\%c^  upon  them  of  double  the  value. 

And  the  material  caufe  is  that  which  is  immediate,  as  cloth 
is  the  material  cagfe  of  a  garment,  not  the  wool. 

And  'twill  be  a  hard  conftruSion  to  put  upon  the  trade 
t^f  diflilltrs,  who  are  numerous ;  and  yet  the  whole  rent 
rcferved  upon  the  duty  from  them  to  the  farmers  is  but  50/- 
per  Annum  J  wh»ch  would  be  5000/.  if  they  fliould  be  faid 
imported  materials,  and  'twould  not  be  worth  their  labour, 
if  fo,  and  multitudes  would  be  undone. 

Ward  for  the  defendant.     There  are  two  quefiions. 

1 .  If  an  adion  of  trefpafs  wi]!  lie  againft  the  officers,  be- 
ciufe  they  sfSed  by  authority  from  the  commilTioners  of  ex- 
cife,  who  have  jurifdidion  of  the  caufe,  and  ought  not  to 
be  queftioned  here  ? 

2.  Whether  the  duty  be  dii^  here  to  the  king. 

I.  It  doth  not  lie,  8  Co.  Dr.  BonhanCs  cafe,  10  Co.  the 
cafe  of  the  M&rJbaJfey.  And  when  a  man  afils  as  judge, 
he  is  not  qiieftionable.  i  Cr,  341.  Pidgeon^%  cafe.  And  the 
plaintiff  ought  to  have  brought  his  appeal,  and  not  an  ac« 
lion  of  trefpafs. 

Objf^.  Mich.  19  Car.  2.  Terry  verfus  Huntington.  , 

Rrjp,  The  queftioij  there  was,  Whether  the  liquors  were 
.  ftrong- waters  perfeSly  made  ?  And  the  jury  found  againft 
the  fad,  and  fo  the  commillloners  had  not  jurifdidion. 

To  the  2 J.     Here  is  a  4uty  due  for  thefe  low  wines. 

•  I.  They  are  made  of  materials  imported,  viz.  Dregs  ♦  p^  ^12, 
of  iugar  and  lees  of  wine,  which  are  not  Englijb f  and 
though  Englijb  materials  are  added,  that  alters  not  the  cafe, 
becaufe  'tis  found,  that  all  the  Englijb  ingredients  together, 
without  thefe  materials,  would  not  have  made  thefe  low 
wines,  y  ubi  -^ajor  pars  ibi  tottim.  In  the  cafe  of  ainage, 
which  is  only  for  woollen  cloth ;  yet  refolved  that  linfey 
woolfey  pays  ainage,  though  but  part  wool. 

Upon  the'ftatuic  of  tillage,  the  major  part  gives  the  de- 
nomination, when  prices  of  corn  exceed  fuch  a  value;  the 
common  price  regulates  that  ftatute. 

Croon's  cafe,  information  upon  the  flatute  of  22  Car.  2. 

the 
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the  tad  claufe  thereof,  which  fays^  That  all  wines  remain^ 
ing  in  Aore  (hall  pay  the  duty.  The  defendant  there  ina- 
ported  wines  in  1666.  and  b  the  wines  were  not  i^emaining 
in  ftore,  hecauJTe  imported  before  the  ad  ;  and  yet  refolved 
that  theyi  fhall  pay ;  and  f6  agreed  in  a  writ  of  error  by 
tJales  am  P^augian,  St.  tiiir%  cafe,  importation  of  wheat 
zneal  was  within  the  (latute  of  tillage. 

As  to  the  refervation  of  the  rent  to  be  but  50/.  ^tis  not 
found  in  the  verdid.     Adjournatur.    Poji. 

MifnoranJumf  In  September  1679.  Francis  Barrel  krlcojnt 
at  la\V|  who  had  been  a  reader  of  the  Middle  Tempk,  died 
in  Kent* 

Memorandum,  O^oher  aa.  Sir  JVilUam^  Jones i  knight^ 
attorney  general,  furrendered  up  his  patent,  and  1  took  the 
acknowledgment  thereof;  and  fo  the  place  of  attorney  ge* 
neral  became  void,  by  leave  from  his  majefty.  And  after- 
wards about  Odiober  25.  (ir  Crefivel  Levinz,  knight^  was 
made  attorney  general. 

By  the  ftat.  of  26  tl.  8.  cap.  3.  The  revenue  of  the 
(irft-fruits  and  tenths  of  the  clergy  was  granted  to  the^ 
crown,  and  the  feveral  bi(hops  were  thereby  appointed  ool- 
Ie£lors  thereof  in  their  relpeSive  dioce(es.  The  audkor 
was  to^make  up  their  lefpedive  accounts,  which  were  by 
him  tranfmttted  into  the  office  of  the  pipe,  according  to  the 
courfe  of  the  exchequer,  where  the  bifliop  had  his  ^jfietus 
ej{,  and  where  a(l  accountants  accountable  in  the  exchequer 
*  P.  313.  have  their  *  S^uietus  eft  at  this  day.  But  the  auditor  was 
not  thereby  enjoined  to  give  the  bilhop  a  duplicate  of  hit 
account ;  and  it  was  needlefs  then,  becaufe  he  had  his  ^^* 
etus  eft  from  the  pipe,  without  fee  or  other  reward  for  the 
fame. 

By  the  ftatute  of  3a  ti.  8.  cap.  45.  That  courfe  was 
altered,  and  a  court  of  firft  fruits  and  tenths  was  ereded* 
confifting  of  a  chancelkn-,  treafurer,  attorney,  and  two  au<« 
ditors,  who  were  to  make  up  the  accounts  of  that  revenue, 
and  being  fairly  ingrofTed,  were  to  remain  in  the  fame  court 
as  the  king's  records,  and  not  tranfmitted  inta  the  pipe: 
But  no  ^ietus  eft  or  duplicate  of  his  account  was  thereby 
enjoined  to  be  made  and  given  to  the  bilhops. 

By  the  flatute  of  7  El  6.  cap,  i.  The  auditors  were  en- 
^         joined  to  oinke  forth  and  give  duplicates  of  their  accounts 

at 
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at  the  reafonable  requeft  and  coft  of  the  accountant,  "crfiere-  • 
tn  the  bilbops  were  included,  and  accordingly  the  {iradice 
has  gone  ever  fince  the  beginning  of  queen  Elizaieti ;  and  ' 
I  never  heard  it  was  diff  uted  by  any  until  the  archbifliop  of 
JTorkt  when  bilhop  of  Carlijle^  was  pleafed  to  call  his  du- 
plicate of  his  account,  a  Huietus  eji,  and  fo  would  pay  no- 
thing for  it. 

Queen  Mary  by  virtue  of  an  aS  of  parliament  made  in 
the  fecond  feffiou  in  the  firft  year  of  her  reign,  cap.  lo. 
by  her  letters  patent  (fiifolves  the  faid  court  of  firft-fruits, 
and  then  creates  a  new  office  and  officer,  viz.  The  re- 
membrancer of  the  firft-frutts  and  tenths,  who  was  to  take 
all  compofitions,  ard  to  enter  all  account^  and  to  make  out 
all  procefs  againft  Nonfohtnts,  and  all  proceedings  therein^ 
to  be  under  the  furvey  of  the  court  of  exchequer.' 

In  the  fecond  and  third  year  of  PAilip  and  Mary,  the 
clergy  were  exonerated  from  payment  of  firft-fruits  and 
tenths. 

In  (he  firft  year  of  queen  Elizabeth,  cap,.  4.  The  pay- 
ment of  firft-fruits-  and  tenths  was  r^Rored  to  the  crown, 
and  all  things  concerning  the  fame  that  remained  untaken 
away  the  eighth  of  Augufi  in  the  fecond  and  third  year  of 
the  faid  TUUp  and  Mary^  were  then  redored  and  fettled  un* 
der  the  furvey  and  government  of  the  exchequer,  but  the 
coprt  •  of  firft-fruits  was  not  revived,  for  that  was  dif- •  P.  314. 
folved  before  the  faid  eighth  of  Augujl,  and  the  remem- 
brancer being  (hen  eflabii(hed,  continues  to  this  day  in 
every  degree,  fort  or  condition,  as  at  was  at  or  before  the 
eighth  of  Augujl  irt  the  faid  fecond  and  third  year  of  Philip 
and  Mary,  at  which  time  the  clergy  were  exonerated  from 
payment  of  firft-fruits  and  tenths. 

The  archbiCbop  requires  auditor  Bridges  to  examine, 
ftate  and  pafs  his  accounts  for  the  year  1675,  1676,  and 
1677,  according  to  the  method  I  conceive  he  has  fent  up, 
which  is  not  purfuant  to  the  auditor's  truft,  and  would  be 
prejudicial  to  the  king  to  the  lofs  of  all  arrears  owing  by 
tiie'incumbents ;  for  in  his  fiate  no  arrears  of  the  clergy  are 
continued  in  charge.  Not  underftanding  the  true  nature  of 
thofe  accounts^  in  that  they  relate  not  barely  and  fimply 
to  th^  bi(bops  receipts  and  payments,  but  to  the  whole  re- 
venue of  the  refpe€live  diocefes,  each  incumbent  is  thereby 
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charged  and  d'lfcharged.  And  if  no  arrears  be  continued  in 
charge  upon  the  incumbents,  they  all,  or  any  of  iheni  may 
plead  the  account  made  out  in  the  bilhop's  name  (when  en- 
tered upon  record)  for  their  difcharge. 
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In  the  Excbequer  Chamber. 


tTf«. 

Pollexf.  582. 
1  Jones  114. 
ft  Lev.  1*3. 
ft  Show.  6. 
Antea  178, 
301. 


John  LUlc  verfus  John  Grey.      Error  oul  of  B. 

EjeSlmeni.     Norlbumberland. 


R. 


TflE  plaintiff  declares  of  the  demife  of  WtlUam  UJle 
of  four  mefTuages,  twenty  acres  of  land,  two  buo- 
dred  acres  of  meadow,  two  hundred  acres  of  pailure,  and 
three  hundred  acres  of  moor  in  A^en,  in  the  parifli  of 
Fehon,  Upon  Not  guilt)  pleaded,  the  jury  find  a  fpecial 
vcrdiS. 

That  one  John  UJle  was  feifed  in  fee  of  the  tenements 
in  queftion,  and  fo  feifed  15  Augujt  15  Car,  i.  by  inden- 
ture between  himfelf  of  the  one  part,  and  John  Robfon,  and 
others,  of  the  other 'part,  for  fettling  the  premifles  in  his 
bibod ;  and  in  conftderation  of  the  natural  love  and  affeSioti 
to  thofe  to  whom  the  eflates^  afterwards  are  limited,  and  for 
the  advancement  of  his  fon  Edward  UJle^  covenants  to 
ftand  feifed,  to  the  ufe  of  himfelf  for  his  life  without  im- 
peachment of  wafte',  the  remainder  to  the  ufe  of  the  faid 
Edward  Lijle  for  his  life,  the  remainder  to  the  ufe  of  the 
firft  fon  o\  the  faid  Edward^  and  the  heirs  male  of  his  body, 
fo  to  the  fecond,  third  and  fourth  fons,  and  fo  feverally  and 
refpe£lively  to  every  of  the  heirs  male  of  the  body  of  the 
faid  Edward  LiJIe,  lawfully  to  be  begotten,  and  the  heirs 
malp  of  the  body  of  fuch  heirs  male  lawfully  to  be  begot- 
ten, according  to  their  ages  and  feniofities,  and  for  default 

of 
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oi  fucb  ifluei  to  tfae  ufe  of  WiUidm  LiJU  of  Wariwtrti, 
gentt  for  hb  Jife^  and  after  his  deceafe^  to  the  ufe  of  his 
.   fii-ft  fon  in  tall  male,  and  To  to  his  other  (oas,  the  reoKiin- 
der  to  the  right  heirs  of  the  ooveoantor^ 

Pro'oidedi  That  if  it  (hall  happen  the  faid  Edward  Ufif 
to  die  without  ifiue  male,  of  his  body  lawfully  begotten^ 
then  the  faid  covenantor  and  his  heirs  (hall  (land  feifed,  to  ' 
the  ufe^  intent  and  purpoPe  that  they  (hall  raife  t>at  of  the 
(vrofits  the  feveral  fums  of  looA  a- piece  for  each  and  t^txy 
of  the  ^  daughters  of  the  faid  Edward  Lijie,  to  be  paid  to  *  P.  01$^ 
the  eldeft  (uft«  and  fo  in  order  aQCordiog  to  their  feveral 
mges ;  and  the  faid  Join  LiJle  had  ifTue  Edward  his  eldeft 
fon. 

I  Mar.  17  Car.  |.  Joht  Up  died  fo  f«ifed.  . 

Edward  had  ifTue  only  a  daughter  (till  alive* 

30  September  1649.  Edward  made  a  feofimeot  to  the  ufc 
of  Thamas  and  John  Forftcr^  apd  their  heirs»  with  warranty 
again  ft  all  men. 

ttilL  1649.  a  recovery  was  fuflfercd  wherein  Ralph  For* 
Jler  was  demaodanti  the  i^yAThomas  and  JohnForJier  tenants, 
and  the  faid  LiJle  vouchee,  and  he  vouched  over  the  com-" 
mon  vouchee. 

I  May  1674  Ed'wdrd  jLiJle  died  without  any  iffue^  but 
his  daughter;  That  at  his  death  all. the  eftates  limited  by 
tlie  indenture  of  i;  Augujl  15  Car.  |.  preceding  the  limi- 
tation to  ff^ilUam  p'JIe  nam^  in  the  faid  iodenturcj.aod  Aovr 
leffor  of  the  plaintiff,  did  end  and  determine. 

The  faid  iViUiam  I4fle  was  coufin  of  the  whole  blood  of 
the  raid  John  Lip. 

aQ  JoHuary  a 8  Car.,  2.  fVilliam  Lip  entered  upon  the 
pofieflKM  of  the  defefidants,  and  made  the  leafj;  to  the 
pkintifFi  who  entered  and  was  pc^fTetfed  until  the  defendants 
ejeded  htmi     And  if  for  the  plaintiff,  for  the  plaintiff,  ijc4 

And  judgment  was  given  i^  B.  R,  for  the  plaiatiff,  and 
jiow  the  defendants  bring,  a  writ  of  ^ror. 

And  I  conceive  judgment  ought  to  be  reverfed. 

The  fingle  queflioo  in  this  cafe  will  be  (for  I  da  not  think 
the  provifo  which  appoints  the  daughters  pottloos  will  make 
any  doubt,  becaufe  'tis  found  in  the  verdid.  That  all  efiates 
precedent  to  William  Lip\  eftate  deiermined  upon  the 
dea^b  .of  Edward)  What  eftate  Edward  Lip  had  by  virtue 
of  the  indenture  of  15  Augujl  15  Carl  i.  for  if  he  had  but 
an  eftate  for  life,  then  the  judgment  ought  to  be  affirmed  ; 
but  if  he  had  an  eftate-tail,  then  the  judgment  ought  to  be 
n?effed }  and  I  hold  that  he  had  an  eftate-taiL 

U  There 
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There  are  but  three  arguments  that  I  can  find,  tKat  ckn 
be  urged  why  he  fliould  have  but  an  cftate  for  hfe,  viz. 
*    I.  The  intent  of  the  covenantor. 

2.  That  the  woid  (heirt)  here  mull  be  taken  for  fons  or 
liTuas. 

3.  That  heirs  male  here  muft  take  by  way  of  a  fpringing 
life. 

•  P.  317.  •  I-  As  to  the  fir fi.  That  it  was  the  intent  of  the  co- 
.venantot,  that  the  heirs  mate  of  Edward  fltould  take  by 
purchafe,  feems  apparent. 

I.  From  thefe  word<9  fOf  v/£.  as  the  four  fons,  fo  every 
olher  heir  male  have  it. 

a.  Severally  and  refpeftively  as  they  become  in  being. 

3.  Why  ihould*  but  four  fons  be  named,  had  not  the  co* 
venantor  intended  that  every  other  fon  Ihould  take  by  the 
fubfequent  words  } 

4.  It's  provided,  that  Edward  Hiall  have  power  to  make 
provifion  for  the  daughters,  which  needed  not  have  beci>, 
if  the  covenantor  intended  an  eftate-taih 

5«  To  the  heirs  male  of  fuch  heirs  male,  had  been  need- 
kfa. 

6.  To  the  heir  male  according  to  their  feniority. 

All  which  do  (hew  that  it  was  the  intent  of  the  cove- 
nantor to  have  Edward  to  be  but  tenant  for  life,  and  his  fons 
liitent,  incbo-  to  take  as  purchafers;  notwithftanding  which  intent,  yet  if 
firveni  with  Uic  ftjch  intent  csknnoi  confift  with  the  rules  of  law,  the  limita- 
^\^\^^Z^  tion  will  be  void*  and  therefore  a  grant  of  lands  by  6tcA 
gardcd^  BWi/f-  (iecuted  by  livery  and  feifin  to  A.  for  ever  is  but  an  eftate 
JJ**  ®5-  for  life,  though  the  feoffor  intended  otherwife.    jDe^.  tf 

•^,  tn't^Jiw  ^i^'  IHf'  <•  ^op^  24-  fil'  39*  ^*  So  a  gift  by  deed  to  a  maa 
/r«,  JeUnt  in-  and  hi?i  hcirs  for  twenty  years  (hall  go  to  the  executors. 

>t«r/,  8  Co.     ^^.,    y^^    ^^^      jy^^    ^  g^^^   j^^    ^    ^^p    ^^    y.  ^^    y        5^ 

a  feofl^ment  to  A.  upon  condition,  that  if  he  pay  not  B,  a 
certain  fum,  B%  fhall  enter,  yet  B,  cannot  enter. 

Ufe  governed        And  this  holds  as  well  in  cafe  of  a  ufe,  as  at  the  com* 

by  Ube  rules  ^on  law ;  for  before  the  ftatute  a?  ff,  8.  after  ufes  had 
gained  the  reputation  of  inheritances  defcendible,  the  com-* 
mon  law  direded  the  defcent  of  them,  and  therefore  there 
was  pojfeffio  fratrb  of  a  ufe,  as  well  as  of  land.  5  £.  4.  7- 
4  Cb.  22.  o. 

3Cr0.  8s6.  Ufes  are  now  reduced  to  the  rales  of  the  common  law. 

4tn^ir  veifiu  ,  ^o.  8?  h.  (kfb€t\  cafc,  6  O.  34.  FitzwilUaMs'%  cafe. 

A  feoffment  to  the  ufe  of  if.  and  his  ifliies  male  of  his 
body  makes  not  an  eftate-tail.   R9IL  Ahr.  Tit.  Efiate  837. 
R,  pL  I  and  2. 
And  iberefore  in  our  cafe  it  being  exprefsly  againft  the 

rule 
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rule  of  law,  that  where  the  anceftor  takes  an  eftate  fbrltfe^ 
and  afterwards  the  land  is  limited  to  him  and  the  heirs  of 
Ms  body  (heirs)  (hail  be  a  word  of  limitation,  i  Co.  .104.  a, 
SheWe*s  cafe.  Thefe  words  (hall  not  be  conftrued  accord- 
ing to  the  intent  of  the  partv,  but  according  to  the  rule  of 
law,  *  and  fo  Edward  fhall  be  in  of  an  eftatc-tail  executed  *.P.  gi^^ 
by  virtue  of  thefe  words. 

2.  As  to  the  fecond  argument.     Where  this  limitation  is  to  Heir  not  lakei 
the  heirs  male,  that  is,  to  his  ^ilTues)  male,  and  fo  as  much  ^^''i^oe. 
as  ^fon$.) 

True  it  is,  in  the  fcripture  phrafe  'tis  fometimes  fo  taken,  Huftand,  {q 
as,  This  is  the  hcir^  let  us  kill  him ;  and  St.  Paul,  The  heir  called  after 
tA/hil/l  he  is  a  child  is  under  tutors  and  governors,  and  differeth  J 7**^'  {** 
not  from  a  fervant.  p^^n,  8  O. 

But  in  our  law  Y^s  never  taken  fo,  no  not  in  a  will.  73.  a, 

In  Fojler  and  Ramfey^s  cafe,  Mich.  1657.  B.  R.  The  ^Ct.  127.  b/ 
cafe  was  to  this  purpofe,  ihu^ :  Sir  Robert  Ramfey  had  iffue  ^mdtyS  cafe. 
four  fons,  Robert ^  Nicholas^  John  Sind  George;  Robert  being 
an  alien  had  only  daughters ;  Nicholas  had  iflue  Patrick  ^ 
John  by  his  will  gives  his  land  10  the  heir  of  his  brother 
Nicholas  in  fee,  Nicholas  being  then  alive.  Refolved,  Pa* 
trick  the  fon  did  not  take ;  and  yet  in  common  parlance  the 
eldeft  fon  is  called  heir.  2.  It  might  amount  to  a  defcrip* 
tion  of  the  perfon,  and  to  enure  as  an  executory  devife, 
viz.  To  the  heir  of  my  brother  Nicholas,  i.  To  the  per- 
fon who  (hall  be  heir  at  the  death  of  my  brother  Nicholas  ; 
and' yet  refolved  ut  fupra:  For  the  proper  ufe  of  the  word 
heir^  is  to  make  an  inheritance,  i  Co.  103.  ^.  Shelly^s  cafe. 
And  (hould  the  word  heir  be  otherwife  taken,  and  only  as 
a  defcription  of  the  perfon,  it  would  make  Arange  altera* 
tion,  efpecially  in  wills. 

Now  if  this  word  cannot  be  taken  for  fon  or  iflue  in  a 
will,  much  lefs  in  a  deed,  which  is  contrived  by  learned 
advice. 

The  third  and  laji  argument  is,  That  this  eftate  may  spriagjog  ufe,, 
enure  to  the  heirs  male  by  way  of  fpringing  ufe ;  as  thus. 
To  the  heirs  male  of  Edward^  that  is.  To  fuch  others  as 
ihall  be  his  heirs  male  of  his  body,  when  they  (hall  have  a 
capacity  fo  to  take ;  and  in  the  mean  time  the  ufe  to  (leep 
in  the  covenantor ;  and  fo  was  Pibus  and  Mtford^s  cafe  in 
Bf  R.  25  Car.  2.  B.  R,  where  the  cafe  was  thus.  Upon  a 
JTpecial  verdid  in  eje£bment,  Michael  Mitfort  was  feifed  iq 
fee,  and  had  i(rue  two  fons,  viz.  Robert  by  his  firft  wife, 
and  Ralph  by  his  fecond  wife,  whofe  name  i^as  Jaor,  aod 

V  z  fa 
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fo  beiog  k\kd  by  indenture  covenants  to  (land  feired,  aftd* 
the  date  of  the  faid  indenturei  To  tie  ufe  of  tie  ieirs  male  of 
his  body  begotten  on  tie  body  of  Us  fasi  wife  Jane,  with  4 
P.  3^9*  *  remairtdet  to  his  own  right  heirs.  And  the  quefiion  was,- 
Whether  aay  edate  did  accrue  to  the  fon  by  the  fecond 
wife?  And  adjudged  that  there  did  by  way  of  a  fpringing 
tire. 

But  I  think  there  is  good  reafon  for  that  cafe,  and  yet 
Hot  for  the  cafe  in  queflion.  For  in  that  cafe,  'tis  true  the 
.  covenantor,  had  ail  the  eftate  in  him  at  and  after  the  time  of 
the  covenant,  but  it  cannot  be  faid  that  he  had  an  eftate  for 
life,  or  any  other  particular  eftate,  and  fo  'tb  not' within 
the  rule  of  ShelHe\  cafe.  But  in  our  cafe  Edward  JJft€ 
was  feifed  for  life  (and  fo  the  verdid  exprefly  finds  it)  an(| 
fo  within  the  rule  of  ShelUe*s  cafe  direQIy, 
.  .  And  if  this  conflrudion  (hould  be  made,  I  cannot  fee  irf 
what  cafe  the  rule  in  Siellie's  cafe  wilt  hold  ;  for  all  may  be 

-  interpreted  as  fpringing  ufcs,  and  to  lie  in  gremio  Legis  i\\} 
tbcris  be  a  fon.  Ard  I  take  ti)e  rule  in  Shelfless  oafe  to  be  a 
pofitive  law,  pf  which  there  can  no  reafon  be  given,  but  \^ 
a  landmark  by  which  other  cafes  are  bounded ;  and  fucK 
^remany<  rules  in  our  law,  as  why  a  fine  /hotild  not  be  re- 
velled fqr  non-age  of  the  contrfor  but  by  infpedion  durmg 
the  non-age;  aoJ  };et  In  a  common  recovery  'tis  other  wife; 
To  life  and  dcaili  ?re  to  be  tried  by  jury,  yet  the  life  of  th^ 
hufband  in  a  writ  of  dower,'  is  tq  be  tri^d  by  witneflcs. 

But  upon  the  whole  matter^  I  take  this  cafe  to  be  the 
f^me  with  ./l.ff'z^//  Bow/es^s  cafe,  and  that  here  Edward  had 
an  eflate-tail ;  and  fp  judgment  ought  to  be  reversed;. 

Murray  ^(fr/irj  £yton.     Antea  260,  i%6i 

I'llate.  Q AUNDER^.  for  the  plaintiflF.     The  fo'le  queftion  depend 

^  J;*- ^37*  O  upon  the  fine  and  conveyance  leviedi  arid  made  by  Charki 

^Iir.  95.'*^''  ^^rl  of  Derby  \  Jmd  in  this  cafe  there  are  two  point?. 

I  sbt^,  104.  I.  Vyhetherihc  private  ad  of  parlijament  of  4  Jac.  batU 
^•fita$%^    '  'altered  the  cftrae-Jtail  granted  by  the  letters  patent  of  a  Ri 

.  %.  and  hath  made  it  another  eftate^  or  hath  altered  it  in 

-  fon^c  accidents* 

2,  Admitting  that. the  eRate  be  altered*.  Whether  this  ne^ 
cftatc  be  reftrained  from  alienation,  by  52  H.  8.  cap.  36. 

It  appears  apon  the  verdia,  that  earl  Charles  received 
1700A  for  the  fale  of  the  land.  But  the  land  is  of  th4 
value  of  stoooi.  per  Atvmm^  and  the  purchafers  hav6  reim- 
burfed  thonfwlic^  at  lead  40000A 

Before 
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^  Before  I  (hall  fpeak  to  the  >firA  point,  I  premifc^  '*  *  P.  ^20, 
That  the  reveffion  of  the  crown  continues  as  it  «ras  at  the 
time  of  the  making  of  the  letters  patent.  2.  If  this  ad  of 
4.  Jac.  had  not  b^n  made,  the  firft  eftate-tail  could  not 
have  been  barrdd.  3.  If  the  eftate*ta»l  is  not  barred,  then 
neither  the  feoffment  oor  fine  have  made  any  difvontinu^nce. 
C0.  Li/.  355.  a. 

And  that  the  aS  of  4  '^ac,  hath  not  altered  the  firft  eflate- 
tail,  I  (hall  prove,  by  anfwerlng  fome  objeSions  already 
inade,  and  then  produce  reafons. 

1.  OhjtB.  The  firft  eftate  had  no  power  to  make  join* 
tares  to  the  wives  of  them,  or  the  wives  of  their  eldeft 
leftates,  which  this  eftate  hath. 

^tfp.  It  doth  appear,  that  'twas  the  intent  that  only  « 
third  part  Ihould  be  fo  difpofed,  ^'hich  was  no  more  t^an 
they  (hoQld  have  for  dower ;  and  fome  of  the  lands  are  re- 
ftrained  from  that  privilege.  > 

2.  OhjeB.  By  the  letters  patent  every  of  the  gf'antees  was 
tenant  10  tail,  and  might  commit  wade ;  but  fo  cannot  te- 
nant for  life  by  this  ad. 

Rifp.  The  omiilion  of  that  privilege  doth  not  alter  the 
eftate ;  for  if  the  king  gives  land  upon  condition,  that  the 
grantee  (ball  not  commit  wade,  and  afterwards  an  ad  of 
parliament  is  made  which  releafes  that  condition,  that  doth 
pot  alter  the  edate.  So  econira^  If  an  ad  of  parliament 
ftall  take  away  the  privilege  of  committing  wade,  it  doth 
pot  alter  the  edate, 

3.  Ohje^.  By  the  fetters  patent  the  lands  are  to  be  holden 
by  fervice  of  chivalry,  and  now  here  will  be  no  tenure. 

Refp,  The  tenure  doth  not  alter  the  edatc,  bccaufe  Ms 
but  a  collateral  accident. 

4.  OijeB,  By  the  letters  patent  there  w^s  an  intire  edatc 
given ;  but  here  ttfc  feveral  edates,  for  life,  and  edatesrtail, 
which  are  not  intire. 

Rejp.  Thefe  edates  are  all  the  fame  in  quantity,  which 
they  would  have  been  without  the  ad,  and  it's  the  fame 
eflate  as  to  duration ;  for  whatfoever  edares  are  here  made^ 
arifc  out  of  the  edate  tail,  and  the  reverfion  is  not  touchtrd, 
and  that  was  the  intent  of  the  ad,  as  appears  by  the  faving ; 
for  the  enading  part  is.  That  the  feveral  perfons  (hall  have 
the  fcvCral  edates  under  the  favings  following.  And  this 
private  ad  hath  citt  that,  which  was  but  one  intire  edate,. 
ftto  feveral  pieces;  and  Cb.  Lit,  372.  h.  The  third  obfer- 
vation  there  is,  *  That  if  the  king  keeps  the  reverfion,*  p.  ^21, 
none  of  the  mefne  edates  can  be  barred  ;  and  fo  in  Staf-^ 
ford*6  cafe. 

OhjeB. 
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Obje^.  If  the  heir  fliall  bring  a  Fomiedorif  he  muft  comit 
upon  this  a£t  of  4  Jac,  and  therefore  ihe  eftate  arifea  by 
ihat  ad,  which  is  the  donor. 

Refp.  The  heir  need  not  here  bring  a  Formedon^  bat  nmy 
enter ;  but  if  he  will  admit  himfelf  out  of  pofft:ifion,  he 
fliall  not  count  upon  the  ad  only»  but  upon  the  letters  pa- 
tent and  the  ad  alfo ;  for  fuppofe  the  firft  intail  be  fpent, 
the  king  mud  count  upon  the  letters  patent  in  a  Formedm 
in  Reverter,  This  ad  is  not  the  donor,  but  the  crown  ^ 
for  the  parliament  cannot  give,  but  by  virtue  of  the  legifla« 
ttve  power  eftates  piay  be  fettled  or  changed^  as  in  this 
cafe. 

1  here  are  Tome  things,  to  be  obferved,  by  which  the  in*, 
tent  of  the  ad  appears,  that  the  efiate-tail  ihould  not  be 
altered,  wherein  1  here  are  remainders  to  feveral  perfonsy  in 
order,  That  (whereas  before  there  was  fome  difpiue  who 
weie  tird  to  take)  all  perfons  might  be  (ati»fied  with  the 
order  in  this  ad  prefcribed  concerning  the  fame. 

I.  In  the  faving,  there  is  livery  and  primer  feifin  referv* 
ed  to  the  crown,  as  if  the  ad  had  not  been  made,  which 
could  not  be  if  the  eftates  were  new. 

.  2.  Power  to  make  jointures  for  life,  had  an  eye  to  the 
firft  eftate-tail,.  for  there  is  a  power  to  bind  the  iflue,  but 
not  the  remainders  ;  and  To  of  leafes ;  but  the  king  (hould 
,  not  be  bound. 

.  The  intent  of  the  parliament  was  to  make  a  fettlement  in 
the  family,  and  not  to  give  the  parties  power  to  alien,  for 
they  intended  by  the  favmg  to  preferve  the  lands  from  alie- 
nation, as  if  the  ad  had  never  been  made. 
• 
As  to  the  fecond  point.  That  this  eftate  is  prcfervcd  by 
the  ftatute  of  3a  H.  8.  cap.  36.  By  the  ftatute  of  4  H.  7. 
cap.  24.  and  before  32  H.  8.  cap.  36,  a  fine  did  not  bar  an 
ordinary  eftatc-lail.  True  it  is,  that  Co.  Lit.  372.  is  con- 
trary, and  that  it  did  bar  ;  but  it  is  but  his  opinion,  and  he 
cites  no  authority  for  it,  and  there  are  other  authorities 
pgainft  his  opinion.  The  ftatute  of  3a  H.  8.  fays.  That 
there  was  diveriity  of  interpretation  and  expounding  of  that 
ftatute,  wliether  fuch  fine  ftiould  bar  the  iftues  in  tail;  and 
lo  it  appears  by  the  book  of  tg  H.  8.  6.  which  fays.  That 
the  words  of  the  ad  of  4  H.  7.  are  fatisfied  by  b^ng  the 
ifiues  of  tenant  in  fee-fimple  ;  and  the  iffues  in  tail,  though 
*  P.  322.  in  ft>me  meafure  privies,  •  yet  they  claim  paramount  the 
fine.  And  gf^neral  words  in  an  ad  of  parliament  do  not 
comprehend  an  eftate-tail,  as  in  the  cafe  of  Premwdre.  Co. 
Lit^  130.  tf.     II  Co.  63.  Dr.  Fojler'^  c^fe. 

Between 
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Betwetn  4  H.  7.  and  26  /7.  8.  were  between  forty  and 
fifty  years»  and  yet  all  that  time  no  cftate-tail  was  forfeited 
for  treafoo.  Now  what  reafon  had  the  judges  to  conftrue 
tte  general  words  of  4  77.  7.  that  a  6ne  (hall  bind  as  well 
privies  as  ftrangers,  that  the  iflues  (hail  be  bound  by  a  vo* 
luntary  aft  of  the  tenant  in  fail,  and  yet  that  he  (hall  not 
forfeit  his  eftate  for  treafon,  which  is  the  higheft  offence  } 
The  words  of  fVefttn.  2,  are.  That  he  (hall  not  hzvtpotef- 
i^emdliifumdif  and  that  JSru's  ipjo  jure  Jit  nul/ur.  That  a 
fine  was  no  bar  to  the  iflues  in  tail  between  4  H.  7.  and  32 
H.  8.  and  Br.  Affuranca  6.  19  H.  8.  6.  Amongft  the 
judges  who  were  of  another  opinion  was  Brook  himfeif, 
which  (hews  that  either  the  reporter  was  miftaken,  or  my 
lord  Brwk  had  retraded  his  opinion,  which  was  ten  years 
after  the  writing,  bis  abridgment,  and  i  Anderfon  46.  pL 
J18. 

Obrervations  out  of  the  ftatute  of  3a  H.  8.  itfelf. 
J*  There  was  dtverfity  of  opinions  in  this  point. 
2.  The  words  are,  Be  it  enoBed  (nH  declared)  (o  it  is  a 
conftitntive,  not  a  declarative  ad,  it  is  Intredu^ivum  novi 
Juris f  rnn  declanahnan  veteris,  that  fines  (hall  bar  an  eftate- 
tail. 

3*  That  the  fines  heretofore  levied  (hal)  be  a  bar  to  the 
eflate-tail,  which  (hews  that  the  (latute  of  4  H.  7.  was  too 
feeble  to  do  it. 

4.  The  third  provifo,  That  the  a£t  (hall  not  extend  to 
fuch  fines  as  were  then  in  fuit,  by  which  it  appears  that 
there  were  recoveries  of  lands  in  tail  of  which  fines  bad 
been  levied. 

,  5.  The  words  of  the  (latute  are.  That  this  ad  (haU  not 
extend  to  fines  of  lands,  whereof  the  reverfion  is  in  the 
king,  but  that  every  futh  fine  (hall  be  of  like  force  as  it  was 
or  fliould  be,  if  the  ad  had  not  been  made.  Obferve  the 
fiatote  of  34  H.  8.  recites,  that  there  was  a  great  mifchief 
by  this  doubt  for  a  recovery,  but  not  by  a  fine,  which  ihews 
that  fines  were  not  ufed  in  fuch  cafes. 

Serjeant  Maynard  for  the  defendant.  The  eftate-tail  is 
not  extingui(hed,  but  altered.     The  points  are, 

1,  Whether  here  is  any  eftate  within  34  if.  8. 

2.  Before  34  H.  8.  a  recovery  did  bar  the  iflfue  in  tail, 
in  cafe  of  an  adverfary  writ ;  but  the  queftion  wa^  of  writs. 
by  confent.  Fide  10  Cb.  43.  i.  That  a  common  recovery 
barred  in  all  cafes. 

•  By  this  ad  of  4  Jac.  the  firft  eftate-tail  is  clearly  bar-  ♦  P.    227^ 
red,  and  confequentjy  the  clog  upon  it  that  it  could  not  be 
barred^  is  gone ;  and  earl  CiarJes  or  his  fon  (hall  not  claim 

under 
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tinikr  the  old  inta'rl ;  fo  that  the  quedtoo  now  will  be,  Whe^ 
.  ther  the  eftates  created 'by  4  Jot*  (ball  be  within  the  ftature 
of  34  //.  8.  And  I  hold  that  they  are  not,  becaufe  tbofe 
eilates  do  not  iflu^  out  of  the  re^eriioD  belonging  to  the 
crown,  but  only  out  of  th^  old  intail.  When  a  third  eftate 
is  to  be  raifed  out  of  the  other  two,  it  (hall  be  fatd  to  comf 
out  of  each  of  them,  according  to  then-  refpefiive  capaci- 
ties to  grant  or  pafs  the  fame,  ^report* 9  cafe.  If  the  ktag 
and  the  earl  of  Derby  had  joined  in  a  fine  to  raife  an  eftate^ 
tail,  the  earl  had  been  the  donor.  An  zQl  of  parliaineiit 
adds  (Irength  to  an  eftate^  but  is  direStd  b/  the  law.  8  Gk 
BarringtorCs  cafe. 

Ohje^.  It  is  sin  eftate  created  by  parllameat,  and  that  if 
the  donor. 

Refp.  WilU^m  tenant  in  tail  is  the  donor. .  2  Gs.  15.  asd 

16. 
The  reafon  why  a  common  recovery  did  bar  the  iffaef 

was  not  becaufe  it  was  a  common  aflurance ;  but  becaufoat 

the  cbmmon  law  evsry  recovery  was  a  bar.     And  though 

the  ftatute  of  Wefim.  2.  cap.  1.  is  that  tenant  in  tail  fliaU 

not  alien  neq ;  per  faSum  nee  feoffameittum^  and  a  recovery 

is  not  named  ;  yet  in  the  fame  parliament  c^p.  4.  If  tenant 

in  tail  lofe  by  default,  he  fhajl  have  a  ^od  ei  defirceat^ 

which  fhews  that  a  recovery  did  bind-  before  that  ftatate ; 

and  at  this  day  a  common  recovery  bars  a  tenant  in  fee« 

fimple.  thotigh  there  be  no  tenant  of  the  freehold,  and  fo 

>^a9  12  ^,  ji*  TaharunCs  cafe.     And  when  a  recovery  is 

had,  It  doth  not  appear  to  the  court  but  that  it  was  grounded 

upon  good  r!^t;  and  it  is  incident  to  an  e(latc*tail  to  be 

barred  by  common  recovery.     Pwiirtgiorfs  cafe. 

To  tie  fecond  pofnl,  Whether  a  fine  votiM  bar  the  iflue 
before  the  ftatute  of  3a  H.  8»  There  is  no  refolution  in  the 
cafe  of  19  iif.  8.  6.  but  Dyer  32.  feems  to  make  it  a  bar, 
'  and  had  not  the  law  been  fo,  the  ftatute  of  32  H.  8.  would 
not  have  refpefled  fines  that  had  been  paft,  for  it  would 
have  been  unjuft  to  after  eflates  paft»  Contrary  to  what  the 
law  was  taken  to  be  at  the  time  of  the  paffing  them. 

Obje^,  NotUy\  cafe  cited  in  Stafford's  cBfe,  8  Co.  78.  a. 
.  Refp.  There  is  no  fuch  cafe  to  be  found ;  but  there  is  a 
cafe,  3  Cifo.  595,  and  6I2.  Stratfield  verfus  Dover  \  where 
difleifor  of  tenant  in  tail,  the  reverfion  being  in  the  crown, 
*  P*  324.  levied  a  fine  and  barred  the  iflue ;  but  it  isfaid  there,  *  that 
*tbe  cafe  went  oH  upon  point  of  pleading,  (but  feems  con- 
trary, I  Cro.  430.  by  Jones  juftice) :  But  the  lord  Hob.  33a 
afid  333.  taking  notice  of  Notlefs  cafe  fays.  That  to  com- 

prebend 
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prebend  fines  within  34  H,  8.  by  the  words,  any  ctkr 
T^ingf  was  an  oUiqne  and  indtre£b  ftrain,  and  thieretbre  all 
U  grimed  upon  Cro.  395.    Adjournatur, 

Player  verfus  Vcre.     Antea  a  8  8, 

SIR    Riokert  Sawyer  contra.     Obje^.   This  by-law  re- By  Law. 
drains  trade.  1  Danv.  Abr. 

Refi>,  All  cufloms  and  by-laws  do  retrain  trade  one  way  \^^^  ^'^^' 
or  other,  as  5  Co.  the  chamberlain  of  Lcnd(m*s  cafe,  and  8  i  Vent.  it*. 
Co.  1Vaggonir*%  cafe ;  but  this  is  not  a  trade,  but  an  employ-  *  K«^^-  *7» 
ment;  as  porters  and  coal-meters,  tff.  which  are  within  "^^^^  ?^*' 
the  dirpoittion  of  the  city. 

Objeil*  This  power  is  to  be  exercifed  by  deputy. 

Refp.  The  exercire  of  power  in  all  great  bodies  ought  to 
be  delegated  J  and  it  is  impoflitfle  otherwire  to  have  it 
executed. 

Objeff.  Taylors  of  IpfuiicV^  cafe,  j^nd  i  Roll,  Abr.  364. 
Moor  576. 

Rifp.  Thofe  were  orders  to  reftrain  trade  by  virtue  of 
letters  patent ;  but  here  is  general  cuflom  to  make  by-laws. 

The  cafe  of  Pam  and  Houghton  was  upon  this  particular 
cuftom. 

As  to  the  penalty,  it  is  common  to  every  by-law;  for 
what  may  be  prohibited,  may  be  prohibited  upon  a  penalty. 
}  Roll.  Abr.  365.  pi.  9.  Edtvardi^s  cafe. 

But  if  the  by-law  be  naught  for  the  fine,  it  may  be  good 
as  to  the  other  part  of  it.  In  every  difpofal  of  the  places 
of  corn-porters  and  coal-meters,  a  reaionable  (rne  is  re- 
fcrred. 

Confider  the  employment  and  the  perfcns,  and  it  will  be 
thought  reafonable  that  a  (Iridnefs  (hould  be  ufed  more  than 
ordinary, 

Ohje^.  The  defendant  is  not  wirhin  the  cuftom,  bccaufc 
he  is  alledged  to  be  a  citizen.     1  Bulji.  1 1 ,  Green's  cafe. 

Rffp.  There  was  a  private  company  of  Butchers 9  and  not 
like  this  cafe,  which  is  of  all  the  city,  where  by-laws  will 
bfhd  (Grangers,  as  the  cuilom  of  foreign  bought  and  foreign 
fold ;  fale  of.  an  horfe  by  an  inn-keeper  for  his  meat,  W*r. 

•  Objedi,  23 and  24  Car.  1.  In  this  court,  Player  verfus*  p^    ^250 
Dean\  and  in  24  Car.  2.  R.  Player  vtr^us  Bradnex. 

Refp.  The  objedion  was  made  in  Deans  cafe  by  Hale 
cVrtf  joftice.  That  that  by-law  was  not  for  hire ;  and  fo  it 
went  off;  and  22  Car.  2.  in  C.  B.  Player  verfus  Hutchins: 
The  court  was  divided. 

Bui 
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But  admit  ihat  there  is  tio  fach  cuflom,  or  that  il  be 
doubtful,  yet  it  is  more  agreeible  to  juftice  to  grant  a  /V19- 
cedendot  becaufe  other  wife  there  would  be  a  failure  of  juftice^ 
becaufe  there  is  no  other  remedy  to  reftrain  thefe  cars,  which 
will,  when  without  number,  annoy  the  (IreeU;  and  if  a 
Procedendo  be  granted,  then  upon  the  trial,  the  cuftom  may 
be  controverted,  and  found  fpecialiy. 

Here  Player  cannot  proceed  in  this  court,  becaufe  the 
a£tion  here  muft  be  brought  in  the  name  of  the  mayor, 
commonalty  and  citizens;  but  this  by-law  orders  the  adion 
to  be  brought  in  the  mayor's  court  by  the  chamberlain,  and 
for  this  caure  a  Procedendo  was  granted  in  IVilford^s  cafe. 
Moor  403.  pi.  538.  fo  for  calling  a  woman  whore.  2  RolL 
Mr,  69.     I  Cro.  486.     Adjownatyr  ad  proxinuan  Cur* 

Afterwards  it  was  argued  for  the  defendant.  That  this 
cafe  diflfers  from  all  cafes  of  by-laws  made  by  other  corpora- 
tions, in  this.  That  we  (hall  prefume  prima  inimtu^  that 
this  by-law  is  good,  until  it  (hall  be  found  upon  examina* 
tion  defefiive,  becaufe  it  is  not  a  by-Uw  made  by  a  private 
company  for  managing  their  particular  affairs.  Nor  xdly^ 
by  a  corporation  made  up  and  confining  of  a  fmall  number 
of  men.  Nor  3^/y,  by  men  obfcurely  educated  and  (kilfnl 
only  in  trade  and  not  in  laws. 

But  a  by-law  made  by  the  body  of  the  great  and  moft 
famous  city  of  London;  a  city  known,  where  England  is 
not ;  a  city  which  is  well  (killed  not  only  ia  trade  of  all 
forts,  but  in  learning  likewife. 

And  by-laws  of  this  nature  made  by  ^he  whole  city,  are 
made  not  only  by  the  lord  mayor  and  aldermen,  but  alfo  by 
the  common  council  ref^refenting  ail  other  the  citizens,  at- 
tended and  aflidcd  with  the  recorder,  tounfel  at  law^  and 
very  many  others  leai'ned  and  well  read,  not  only  in  the 
laws  of  this  kingdom,  but  in  all  other  human  learning. 
So  that  he  that  will  fuddenly  cenfure  fuch  a  by-law  with* 
V  out  well  weighing  it,  and  firidly  comparing  it  with  the 
rules,  whereby  ail  by-laws  are  to  be  examined,  will  under- 
take a  great  talk.,  and  with  much  difficulty  (if  at  all)  obtain 
a  juAification  from  knowing  men. 
P.  326.  *  And  as  fir  Francis  Moor  fays  in  his  argument  of  Dan9^ 
nant  and  Hardie^s  cafe  583.  All  by-laws  are  accommodated  h 
the  utility  and  advantage  of  the  place.  And  fo  a  by-law  made 
In  liewcafile  may  be  good  for  that  place,  which  may  not 
fcrve  for  London  or  Notwich. 

jSo  I  make  no  queftion  but  that  this  by-law  hath  been 
found  in  the  main  of  it,  fo  far  as  to  order  the  carts  andcar- 
men»  a  moft  advantageous  law  for  the  city :  for,  coafidering 
4  the 


Term,  Mich.  31  Car.  2.  In  Cam.  Scacc. 

he  Iiumoar  of  fuch  men,  the  populoufhefs  of  the  placey 
he  quality  of  perfons  there  inhabiting,  and  thither  refort* 
n^,  and  the  occadons  of  flopping  the  (Ireets  and  lanes^ 
Arhich  though  nwch  amended  of  late,  yet  narrow  enough 
or  the  paflfei^ers,  fomc  fuch  law  is  very  fit  to  prevail  in 
this  city. 

And  the  rather  for  that  this  is  not  a  trade,  but  an  em- 
ployment ;  and  therefore  where  it  is  objeded,  that  the  city 
may  as  well  reftrain  brewers,  taverns,  tallow-chandlers,  iic» 
I  anfwer.  There  is  not.  the  fame  reafon,  for  they  are 
rrades  ta  which  men  are  bound  apprentices,  and  to  take 
away  their  trade  is  to  take  away  their  livelihood. 

Nor  2diy,  That  the  overfight  is  committed  to  another 
corporation,  for  I  cannot  feej  why  it  may  npt  be  as  welk 
managed  by  them,  nay  better  than  by  others, 

Obje£f.  What  if  f he  preficjent  will  not  grant  sk  licence  ? 
Refp,  'Tis  not  to  be  prerume4  when  we  con/ider  what 
great  truft  he  is  in  already,  that  he  ihould  falfify  it  in  fo 
fmall  a  matter.  Qfdlj^  The  fapie  objedion  may  be  made  to 
the  clerk  of  th^  inrolmcots  in  Chi^ery^  or  any  officer  of 
any  court  of  juflice.  And  if  an  adion  of  the  cafe  will  not 
lie  here,  yet  an  equivalent  remedy  may  be  had,  for  upon 
an  addrefs  to  the  nuyor  and  aldermen  there  will  be  provi- 
fion  in  fuch  cafe.  So  that  fo  far  1  (hall  not  doubt  of  the 
validity  of  this  by-law. 

That  which  flicks  with  me  is,  That  part  of  it  from 
whence  arifes  this  very  controverfy,  which  is.  That  1 7s.  4d. 
per  annum,  fmd  no  more^  JbaUbe  received  and  paid  for  a  toT'^ 
room^  and  20s.  and  no  more,  or  greater  Jine,  upon  any  admit* 
tance  or  alieruftion  of  a  carroom,  which  1 7s.  4d.  per  annum, 
and  20s.  aforefaidf  is  wholly  to  be  applied  towards  the  relief 
and  mainfenance  of  the  poor  orphans  harboured  and  to  be  har- 
boured  in  Chrift's  hofpital  \  and  if  he  Jball  work  without 
licence  he  fball  forfeit  138.  4d. 

lo  all  privileges  either  by  prefcription  or  patent  to  make 
by-lawsy  there  is  this  claufe  either  exprefled  or  implied, 
that  they  be  ad  utilitatem  Regisii  Populifbona  fidei  congrua^ 
fif  ratieni  confona,  &f  dummodo  nan  fmt  in  prajudicium  populi, 
as  •  we  may  fee  in  H^aggoner*s  cale,  8  Co.  121.  ^.  and  Da*  ♦  p,  ^27. 
venant  and  Hardie^s  cafe.  Moor  576.  and  many  others. 

Now  it  is  faid  to  be  ad  utilitatem  of  the  people  when 
there  is  ^uidpro  Quo. 

8  Co.  125-  Sir  George  Farmer  prefcribcs  to  have  a  com- 
men  bakehoufe  in  Tocefler,  and  that  all  the  inhabitants 
Ihould  bake  there :  but  then  he  lays  in  his  prefcription,  that 

that 
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that  bakehoufe  was  fufficient  to  bake  all  the  bread  for 
inhabitants  and  paffengers.     So  1 1  ij.  4.  86.  b. 

Mich,  1657.  in  B.  jR.  hfr.  Hill  1656.  Rot.  1335 
verfus  Jackfon.    An  uSion  upoiir  the  cafe  for  not  grinkling^ 
his  min,  where  he  prefcribes  for  muldure,  as  fir 
farmer  d\d  for  his  bakehoufe;  and  refolved,  he  muft 
,  rhat  his  mill  was  fufficieht  to  grind  all  the  corn»  and  th«r 
was  bound  fo  to  do ;  and  a  cafe  was  there  cited  to  be 
judged  Pafci,  43  Eliz.  in'  jB.  R,  Goohy  verfus  Knight^ 
cafe  of  the  town-chandler  of  Canterbury. 

Mich.  5  Jac,  in  jB.  R.  Pincocke  verfus  Sastderr.      U\ 
evidence,  a  cuAom  that  the  corporation  of  Gravefind 
ufed  to  maintain  a  barge  for  tranfporting  paflTengefs 
thence  to  London^  and  that  till  that  barge  be  fuU^  none 
carry  paffengers  without  licence.    RoU.  Ahr.  561.  pi.  a. 
Brownl,  177.     And  this  is  the  reafon  of  ipurage,  pont 
toH  travcrs  and  other  toHs. 

There  are  mutual  advantages,  and  the  duty  is  but  eq^ 
valent  to  the  profit.  And  fo  was  Blackwell'-HalPa  cafe, 
Co,  62  b,  the  penny  for  hallage  was  to  pay  for  the  bboar 
the  fearcher. 

And  the  monies  due  upon  meafuring  of  cloth  fb  far  as 
^nfwerthe  charge  and  the  profit  of  the  people,  was 
to  be  good,  1 1  Jf.  4.  86.  b.  though  no  judgment  was 
in  givefi. 

Now  examine  whether  this  be  fo  or  no. 

1.  Here  is  no  compulfioh  for  the  carmen ;  To  that  m/, 
goods  may  be  burnt,  and  I  cannot  force  a  carman  to  cany 
»hcm  away. 

2.  Here  is  i>js.  per  amum  and  20/.  fine;  for  what?  §»] 
the  ufe  of  the  poor  of  Ckrifi^s-hcfpital 

This  hath  no  refpefit  to  the  ovcrfeeiiig  of  the  carts,  the 
ftreetmen  and  others  are  to  be  provided  for  othcrwife,  an^ 
fo  not  like  the  cafe  of  Blackxveti-HalL  So  that  I  take  this 
to  be  a  pure  impofition  without  regard  to  the  thing  in  quef- 
tion.  And  there  might  have  been  as  well  1  7/.  per  awfum^ 
and  2o/..fine  as  this  that  is  impofed ;  though  perhaps  thecir'- 
cumftances  of  perfons  be  more  con fidcred  in  this.  But  that 
will  not  alter  tlie  cafe. 
•  P.  328.  •  And  I  do  not  find  any  by-Jaw  of  this  nature  in  any 
place.  The  cafe  of  Andrew  Deveen  of  reflrifikion  of  bro- 
kers hath  been  cited,  but  that  was  to  peffrain  the  office,  but 
not  to  referve  a  rent  or  fine.  And  though  it  be  faid  that  ^o/, 
per  annum  is  now  paid,  it  may  not  be  by  that  by-law. 

I  find  this  cafe  (as  hath  been  cited)  i   Roll.  Ahr.   364, 
Pajn  verfus  Haughton,  there  adjudged  a  monopoly ;  and  vet 

there 
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lere  no  rent  or  fiae  referved.  As  to  the  cafe  in  C.  Bi 
htchins  cafe,  the  court  was  divided. 
And  afterwards  Termhto  HilJar.  31  6?  32  Can  2.  adjudged 
f  ihe  whole  courts  nemine  contradiceniff  That  the  by-law 
as  DOt  good  by  reafou  of  the  fine  and  rent,  but  in  all 
lings  elfe  very  good;  and  fo  .a  Procedendo  was  denied. 
Id.  a  RoU.  Rep.  413.  Kete  verfus  Af/VM 

Bambridge  verjus  Bates  and  others,    jintta  305. 

rXTALLOP  for  tjie  plaintiffs     This  moUfles  is  neither  Trcfpaf*. 
V  V     within  the  words  of  the  aft.     2.  Nor  can  it  confift  Poftta  337. 
ith  the  grounds  oF  philofophy,     3.  Npr  grounds  of  law. 

yf/  to  tie  firjl.  If  the  molaflcs  is  not  at  all  imported^ 
le  neceflary  confcquence  will  be,  that  it  is  not  a  matcriaf 
Tiported  ;  but  rf  it  was  at  all  imported,  it  mud  be  either 
hen  the  fugar  was  imported,  or  before,  or  fincc  ;  but  it 
puld  not  be  when  the  fugar  was  imported,  being  not  in 
\jfi^  but  wad  made  of  fugar  here  in  England,  and  therefore 
:  could  not  be  made  a  material  here  imported. 

Suppofe  there  (hould  be  a  prohibition  that  no  molafles 
liould  be  imported^  and  a  man  imports  fugar  oF  which  mo- 
ifles  is  afterwards  made,  this  (hould  not  be  within  tlie  pro* 
ibitiort. 

As  to  the  zd,  Molaffes  differs  cITentially  from  fugar  j 
w  what  does  not  partake  of  the  fame  fpecifick  form  differs 
ITentially,  bu^  molaffes  doth  not  partake  of  (he  fame  fpeci- 
ick  form  wt^^">igar;  Ergo,  (Jc, 

Now  therV^in  this  making  of  molaffes  a  feparation  of 
artSj  and  )L>.«iequently  a  newn  fpecifick  form,  as  cheefc, 
utter,  t^c,  are  produced  by  reparation  of  parts,  and  do 
pecifically  differ  from' milk.      .^ 

When  It  appears  farther  by  the  verdiS,  that  the  Englifh 
naterials  are  contributory  to  (his  prohibition,  and  it  cannot 
e  faid,  that  molaffes  is  the^  F^ces  of  fugar,  fince  Faces 
are  only  of  liquid  things,  tieither  can  they  be  compared  to  »  p  ^^q 
be  Ices  of  ivine ;  for  fug»r  after  twenty  years  (landing  -  *  ^  "* 
rould  never  produce  Ices.  And  the  verdift  does  not  find 
bat  it  is  made  of  fugar,  but  a  feparation  and  extradioa 
rem  it.  For  the  fweetnefs  nlay  arife  from  the  £ngli(h 
naterials.*  And  fuppofe  corn  (hould  be  brought  from  be- 
'ond  fea,  the  Hquor  aridpg  therefrom  by  extraSion  would 
lot  be  an  imported  material.  So  rofe-water  from  rofes 
nponed. 

As 
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As  to  the  thirds  From  the  grounds  of  Uw, 
not  be  faid  to  be  a  material  imported,  i .  Not 
the  rule  of  law.  Forma  dat  ejfe^  and  muiata  ftm 
fubjlantia, 
J«a.  loft.  i.».  The  ancient  Roman  lawyers  before  Jufiifim^  » 
j[|j^;J^^J|^  queftion  of  property,  had  two  fevcral  fefks,  «g;. 
fing.  118.  SabinuSf  and  the  other  of  Proculus  \  but  afrer^iMit  I 
agreed  amongft  the  civilians,  That  in  all  cafes  ^Jk*tM 
form  may  be  reduced  to  the  former  flate^  the  prwfrri}  M 
to  him  who  hath  the  old  fubjlance^  but  othrrwp  «^  I 
hete  molaflfes  cannot  be  reduced  to  fugar  again, 
this  agrees  Hill.  \6H.T.  16.  pi  6.  Aioar  tfl 
Leather  cut  into  (hoes  may  be  retaken,  but  DOt  ^*^ 
into  cloth,  or  milk  made  into  cheefe,  Res  cerrufie  !^ 
formats  abeffe  videntur,  A  thing  arifing  from  tie, 
not  any  of  the  parts.  Here  all  the  materials  are 
reign  and  imported. 

As  to  the  value,  it  is  not  material,  btit  the 
to  the  abftradion.     Here  is  no  proportion  of  ibe 
found  in  the  verdid  in  making  the  low  wines. 

2.  It  is  not  within  the  ad  of  parliament, 
fuch  maxim,  as  Not  to  recede  from  the  Utter  ^*^ 
conjifling  tj^ith  the  law. 

'1  he  ads  of  excife  difcourage  foreign  trade,  10^ 
rage  home  made  manufadures. 

2.  The  ads  charge  only  foreign  commodities,  ^ 
made'  beyond  fea.     The  book  of  rates  fays,  tbi* 
is  a  home  manufadure.  ^^ 

Thefe  ads  are  penal,  and  therefore  oug^K  be 
the  plain  and  not  drained  fenfe ;  and  therefore  59  ' 
15.  which  takes  away  clergy  from  one  who  tak«i 
ifc,  out  of  an  houfe  in  the  day-time,  extends  not  to 
ceflary.   i  Cr.  473,  Evans  and  Finch*s  c^ft.    Sotk 


330.  Buckner^s  cafe,  *  Mich.  1655 

Eliz.  cap.  20.  doth  not  extend  to  a  covenant  to  enj^^ 
Where  a  (latute  mentions  particular  matters,  *^^ 
wards  concludes  in  general  words,  the  general  words  ^ 
be  referred  to  things  of  the  fame  nature,  as  the  arciA 
of  Canterbury^  caie,  2  Co.  Other  Means.  So  the  Ih^ 
burglary:  So  here.  Other  Mdterials  fh^W  be  intended > 
rials  of  the  fame  nature.  Thefe  general  words  baf«f! 
efFcd,  for  new  foreign  molaffes  arc  included.  But w' 
molafles  fliould  be  included,  why  not  low  wines  ^ 
grapeb  or  apples  imported  ?  Generalis  Claufuk  mf^ 
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tut  ea  qua  genefaUtff  funt  comprehenfa^  Boniam^s  cafe.  Wine 
or  cidtr  made  here  of  grapes  or  apples  imported  are  not 
Mfithin  this  law,  J^/i  tumif  ttmmgit^  elicit  fanguinem.  Aod 
k>  I  conclude  for  the  plaintifF. 

Sawyer  contfd,  Thrs  ad  is  not  penal,  but  only  to  enlarge 
the  king's  revenue,  and  fo  ought  to  be  expounded  liberally. 

The  verdid  finds  that  rnolafles  is  Faces  of  fugar,  and 
lees  of  wine  cannot  be  made  wine  again,  fo  wine  made 
vinegar ;  but  he  faid  little  more  to  the  purpofe.  Et  ad'' 
jwmatur.     Vide  poft* 

John  James  verfus  William  Richardfbn.    Midd^ 

EJECTMENT  in  a  writ  of  error.     The  plaintiff  de-  Devift. 
dares  of  the  demife  of  Gewrge  Durdant  10  Offob.  28  *  ^n^-  Afc. 
Car.  2.  at  Stanei,  of  20  acres  ofland,  20  acres  of  meadow  IL^'vui/iii. 
and  20  acres  of  pafture  in  Stone f  for  five  years  from  AficA*  p.  u. 
aebnas  before.     Upon   Not  guihy  pleaded,  the  jury  find  a  "  ^^^  334- 
fpecial  verdtd,  viz.  t  Lev.  13"' 

Henry  Hoicks  efquire  in  his  life-time  6  Jtinii  1657.  was  *  Jonei^^. 
feifcd  in  his  demesne  as  of  fee  of  ihe  premifTes  in  the  de-  ct^S^t4!* 
ciaration ;  and  fo  being  feifed  the  fame  day  and  year  made  skin.  to$. 
his  laft  will  and  teftament  in  writing,  and  thereby  did  dc-  3^«*>-83*. 
vifc  to  one  Jcht  Higden  and  Joan  his  wife,  being  niece  of  ^"^  '^** 
the  fatd  Henry f  and  to  the  heirs  of  the  body  of  the  faid 
yohn  upon  the  body  of  the  fdid  Joan  begotten  and  to  be 
begotten,    all  his   menUages,  (lables,  coach-houfes,  lands, 
tenements  and  hereditaments  in  Covent-Garden  and  Vinegar-- 
Tard  in  the  parifti  of  St.  Martin  in  the  Fields ,  and  St.  Paul 
CovenS'Garden  in  the  county  of  Middlefex.     And  farther 
the  faid  Henry  Wicks  by  the  fame  will  devifcd  the  faid  pre-  ♦ 

miflcs  in  the  declaration  as  follows,  viz.  Afiw,  I  •  give  and  ♦  P,  221. 
bequeath  unto  my  coufin  J^hn  Higden  and  his  heirs,  during 
the  life  only  of  Robert  Durdant ^  my  kinfman,  eldefl  Ton  of 
my  nephew  Andrew  Durdant  deceafed,  all  thofe  my  mef« 
fuages,  lands,  tenements  and  hereditaments  in  Stones  and 
StanweJ  in  the  county  of  Middlefex^  upon  this  truft  and  con- 
fidence, that  he  the  faid  JoM  Higden  and  his  heirs  (hall 
permit  and  fuffer  him  the  faid  Robert  Durdant  from  time  to 
time,  during  the  time  of  his  life,  to  have,  receive  and  take 
the  rents  and  profits  thereof,  which  Ihall  yearly  grow  due 
and  payable  for  the  faid  laft  mentioned  premiflfes.  He  the 
faid  Habert  committing  no^wafte  upon  the  (ame,  and  fo  a» 
he  the  faid  Robert  Durdant  after  my  deceafe,  and  within 
one  month  after  requefi  to  be  made  to  him,  (hall  make  ai\d 

execute 
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execute  to  the  faid  Jo/in  Higden  and  his  wif(i,  and  the  heirs 
b<;tween  them^  as  aforefaid^  fuch  gt}od  and  fufficient  relearci 
conveyance  and  aflbrance  in  law  of  the  faid  aie{ruage$,  lands 
and  premiiTes  by  me  to  them  devjl^d,  as  afore(aidj  in  St. 
M^tJns  in  tie  Fields^  and  St.  faui  Co^ent-Garden,  «s  to  them 
or  any  of  them,  their  or  any  of  their  counfel  learned  in  the 
law  (hall  be  reafopably  devifed  or  advifed  and  required*  to 
the  end  that  he  the  faid  Join  Higden  and  h';s  wife^  and  their 
children,  rnay  enjoy  tfa^e  fame  free  from  the  claim  of  the 
faid  Robert  Durdant ;  and  from  and  aft^r  the  dert^fe  of  the 
faid  Robert  Durdant^  Then  I  do  give  and  devife  the  faid  l»il 
nfentioned  lands  and  premifle?  in  Stones  and  StanweJ  unto 
the  heirs  males  of  the  body  of  him  the. faid  Robert  Durdrnt^ 
now  living,  and  to  fuch  other  heirs  male  or  female,  as  he 
fii^H  hereafter  happen  to  b^ve  of  h\$  body*  And  ibr  want 
of  fuch  heirs,  then  'to  the  iife  and  behoof  of  my  confm 
Gidcm  Dnrdfinty  and  the  heirs  of  his  body  ;  and  for  want  of 
fuch  h^rs,  the  fame  to  be  and  remain  to  the  right  heirs  of 
me  the  faid  Henry  JVic^s. 

The  faid  Henry  Wicks  died  fcifed  ;  George  Durdant  leffor 
of  the  plaintiff,  at  the  time  of ;  the  making  of  the  (aid  will, 
and  at  the  death  of  the  faid  Henry  Wicks  was  the  only  fon 
and  heir  male  apparent  of  the  faid  Robert  Durdant  of  the 
body  of  the  faid  Robert  Durdant  bpgott^n.  And  the  faid 
.  Robert  never  had  any  fon  beitdcs  the  faid  George,  And  that 
the  faid  George  was  the  godfonand  nephew  of  the  faid  Het^y 
WicMs  the  devifor* 

After  the  death  of  the  faid  flenry  Wicks,  the  devifor,  the 
laid  Join  Higden  by  virtue  of  the  faid  dfevife  entered  into 
the  faid  premifTes  contained  in  the  faid  declaration,  and  be- 
came feifed.  thereof  in  his  demefne  as  of  freehold,  for  the 
p.  3^2«  ?  life  of  the  faid  Robert  Durdant,  He  fo  being  thereof 
*  ieifed  26  Afartii  14  Car.  2.  in  confideration  of  365/.  paid  to 
him  and  the  faid  Robert  Durdant  by  one  Abrahatn  Spore,  be 
did  infespff  tjie  faid  Abraiam  Spore '^i  his  heirsj  to  the  ufe 
of  the  faid  Abraiam  and  his  b^irs^  and  in  Eajler  Term  14 
Car.  a.  levied  a  fine  without  proclamfttions  with  warranty 
againft  him  and  his  heirs ;  and  Robert  Durdant  JQloci  in  the 
faid  fine  with  like  warranty.  That  the  faid  fine  was  to  the 
ufe  of  the  faid  Abraiam  Spore  and  his  hein,  by  virtue  of 
which  faid  feoffment  and  fine  the  faid  Abraiam  Spore  be- 
came feifed  in  his  demefne  as  of  fecj  prout  lex  pojiulat  \  and 
being  fo  feifed  9  Julii  14  Cor.  2.  by  his  indenture  then 
dated  and  made  between  him  of  the  one  partj  and  the  faid 
William  Riciardfon  of  the  other  parr.  The  faid  Abrahean 
Spore  for  5/.  demifed  the  premifles  for  fix  months  to  the 

faid 
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ra:d  WiWdm  RicharJjon,  and  by  an  indenture  dated  iht  day 

tbUbwt'ng,  releafed  co  him  the  faid  tVillidm  Richardfon  and 

his  neirs  10  the  iife  of  him  and  His  heirs  for  a  competent 

Turn  of  money.     By  virtue  whereof  tl^e  faid  William  kich^ 

ardfm  became  feifed  in  fee,  pnnut  lex  pofiulaL     i  Man  26 

Car,  2.  Robfri  Durdant  died,  and  thilt   at   the  cimo  of  his 

death  the  faid  txevrge  Durdant  was  iinder  age,  viz,  but  15 

year's  old.     't'hai  i  OAob.  a8  Car^  2.  George  dia'daHt,  leflbr  JudRmcnt  i^ 

of  the  plaintiff,  entered  upon  the  poffedion  of  the  fiid  tf^il-  ^:  ^'7'*' 

liam  Richardfon^  and  made  tlie  leafc  lo  the  plaintiff.  agaiall  doc; 

And  if  for  the  p'aintifF,  tor  the  plaintjff,  Wc. 

JudgnTent  was  given  in  B.  R.  for  the  plaintiff^  atid  faov 
the  defendant  brings  a  writ  ot  error. 

Saunders  for  the  plaintiff  iti  the  iirrit  6f  c*rro^.  1* hccaft 
upon  the  record,  as  to  oiir  purpoft,  is  ho  more  btit  this: 
ttenry  Wicks  being  feifed  in  fee  dcvifes  to  Joih  Higden  and 
his  heirs,  during  the  life  of  Robert  Durdani,  the  remainder 
to  the  heirs  rqalc  of  Robert  Durdani  now  living.  And  the 
^iiertion  is.  Whether  Georgia  Durdant ^  the  only  fon  of  thri 
faid  Roberty  (hall  take  in  remainder  during  the  life  of  his 
faihtT?  And  I  hold  that  this  remainder  is  a  contingerit  re- 
mainder, and  not  vetted  during  the  life  cff  Kis  father.  Th«5 
words  f  Nonliving)  would  have  a  d^fcripiion  of  the  pcr- 
fon,  as  the  ftatutc  of  2C  £.  3.  cap.  2.  Of  Tteafin,  T6  kill 
the  king,  queen,  or  their  eldett  Ton  aiid  heir. 

Rejjh  It  ii  not  treafon  to  confplre  th^  death  of  theii*  heir^ 
but  eldett  fon. 

ObjeSI.  ^are  Filium  iB  tJet^edem  rapuii, 

*  Rffp-  W  the  writ  were  now  to  b6  framed^  it  would  be  *  jp.'  ^^2^ 
biherwife  ;  but  there  is  a  defcriptiod  6f  thb  peHbn,  but  no 
'i>erfon  is  defcribed  only  by  the  name  of  heir^  but  fome  ad- 
dition is  made  to  it,  for  Non  ejl  hares  viventisi 
Obje^.  Heirs  male  now  living. 

Rf/p.  Now  living  ftiall  ndt  be  referred  to  heirs  rnaje^  \}t^  I^opfa.  ti. 
taufe  there  can  be  no  fucli  perfon  during  the  life  of  Robert^ 
but  Now  living  (hall  bte  referred  to  Robert  as  Proximus  art" 
fecedenSk' 

But  admit  that  heifs  mal^  now  living  fliould  be  a  d^fcrip« 
tion  of  XM  perfon,  yet  here  is  no  fuch  perfon  capable  to  take 
in  the  life  of  the  father.  If  thii  tvere  a  remainder  vetted^ 
it  fliould  be  eithef  by  legal  conttrufiicn,  or  becaufe  wills  are 
fivoured  in  \n^. 

Obje^,  The  Words  here  (hew  the  intent  of  the  teftator. 
Refp.  This  conftruQion  cannot  confift  with  the  irltemioil 
of  the  tettator^  for  he  did  not  intend  that  Giorge  fhould 

X  have 
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baVe  ail  eftate  during  the  life  of  his  fatherj  or  fpr  lifeonljr^ 
And  ihe  wbtJ  ieir  may  be  intended  the  defcriptioo  of  a 
perfon,  but  not  when  it  is  in  the  plural  nunibcr.  And  it 
George  ihall  take  here  by  reifiainder  veiled,  he  (hall  take 
only  for  life,  which  was  never  intended.  On  the  othcf 
fide,  the  Whole  will  is  fenfibly  penned ;  for  fhere  is  a  devile 
to  Bigden  during  the  life  olF  Robert  DurJantt  remainder  to 
ihe  heirs  of  him,  which  Ihews  his  intent,  that  his  heirs 
fiiall  take  as  purchafers.  And  this  confirudion  agrees  with 
Littleton^  feff.  30.  where  an  eflate  is  limited  to  the  heirs  of 
the  body  of  the  father,  it  is  ah  eftate- tail,  and  the  word 
lieir/  makes  an  inheritance,  Co.  Lit.  9.  but  Aeir  makes  but 
an  eftate  for  lift,  i  Co.  63,  Arcier^s  cafe,  i  koll.  Abr.  832. 
pevife  to  a  feme  and  her  heir,  i  Cr.  313.  Mooir  593^ 
Clark  verfus  Day,  2  Roll  Abr.  253.  Pitufe  verfus  L»wJaL 
Objea.  What  eftate  (hall  the  heirs  of  Robert  have  ? 
Ae/f>.  Heir  in  the  Angular  number  doth  not  make  an  in^ 
Beritance,  and  here  is  no  limitation  to  the  females. 

George  cannot  take  as  btir  in  the  life  of  his  bther»  (or 
^  what  if  his   father  were  attainted   of  felony  or  treafon, 

*  P.   334.  George  could  never  take. 

The  reafon  ol^  ^  Now  living  (hall  be  conftrucd  to  fuch  as  (hall  be  heir  to 
l^sfor  th^t'the  ^^*^'  Durdantf  and  .now  living,  Fide  Archlnr's  caft,'  and 
eftate  limited  Hob.  29.  CotttideH  verfus  Clarkf  and  dt  Leon.  70.  Ckalloner 
io  Rphert  Dmr-  verfus  Boihyer. 

utc  fo*lifc'ia^  *  ^"^  '°  conttrue  this  will  othcrwife  is  to  remove  an  an- 
Uielandscxe-  cient  land- mark  of  the  law,  which  is,  that  when  the  an- 
^ted  *»y  the  ceftor  takes  an  eftate  for  life,  the  word  ieirs  is  a  word  of 
a.S*Ufcs  and  limitation,  but  other  wife,  it  is  a  word  of  purchafe.  Ad- 
then  he  bewg  journed,  and  Hill.  31  Of  32  Car.  2.  Judgment  was  re- 
2?fiiVSar'^  yer,f<d,  nemitie  cotdradicente  prater  Atkins  Jujiice  del  Com- 
tiieeftiu-tAil.    mofiBani. 

The  Commifrioricrs  of  Delegates   at  ^erjeants-tkn. 
Vecetnh.  9."  1679. 

WU.  irS  EORGE  STONY WEL  2  Settemb,  1679.  makes  his 

VJT  vvill  in  writing  and  makes  EHzabeiAf  his  wife,  his 
executrix,  and  gives  lul  the  r^ftdmm  of  his  eftate,  after  fome 
legacies  paid,  to  h9r;  EJizabeti  dies  in  his  life-lime,  vi2.  5 
S^ptemb.  1679.  and  George  the  teftator,  having  notice  of  the 
death  of  his  wife,  makes  a  nuncupative  codicil  dated  6 
Septemb,  1 679.  and  gives  to  George  Robinfon  all  which  he 
had  given  to  his  wife,  and  dies  13  Septemb.  1679.  and  tlie 
fingle  queftioD  was,  Whether  this  nuncupative  codicil  be 

allowable 
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ftliowable  notwubftdnding  the  (latute  of  Frauds  and  Pirju- 
ties^  i^Car.  2.  T*»«  words  whereof  are,  That  no  will  in 
writing  conteming  any  g^s  or  chattth  or  perfmal  ejlate  fliall 
U  rfftaledii  wr  JbM  any  elmfe^  deifife  or  hequefi  therein  be 
uHerii  ot  cimigfd  iy  any  words,  cr  will  by  word  of  moM 
^y  except  the  fame  be  in  Ufe  of  the  i^flktor  commiited  to 
writing,  and  cfM"  the  writing  thereof  read  unh  tfte  tejlator, 
and  allowed  by  hein,  and  proved  to  be  /$  done  by  three  witnejfei 
at  tke  leaft.  And  refehed  by  fir  Hugh  Wyndham  jtsfticis, 
xwf{%\l  and  feimral  civiltaiM  joined  wuh  us  in  tbe  commit 
iUcht  That  as  thil.  e^fe  is,  th^  RMci^patite  codicil  is  go^Kl  ^ 
for  by  the  death  of  Elizabeth  before  the  teflator^  tbe  deViA; 
of  Refiduuni  became  totally  void,  and  fo  there  was  no  will|^ 
qiieUnut  as  to  that  part.  Artd  (0  The  nirnctipAtiTe  codicil 
was  pkffi  a  new  will  for  fo  mucliy  and  was  M  t1tirati«n  6f ' 
the  will  as  to  fo  much,  becaufe  thore  was  bo  fuch  willj  tta 
operation  beieg  detefinined. 

And  whereas  it  Mras  ebjeAed>  thaft  by  the  fitnie  reafon»  if 
any  pskrt  of  a  wiil  in  writing  tkM  be  made  by  foitre  or 
frauds  tbe  thing  fo  gtved  and  fjpeoified  io  ftich  part  may  ht 
devifcdliy  a  HQncupative  codicil,  and  (b  the  will  altered  con« 
Irary  to  the-  words  of  the  AaiiHe^  We  anfwered,  that  if 
fo^  fart  of  t  w4ll  wei'e  fo  obtained^  it  was  no  part  of  the 
wilJI,  ami  fo  ^  fideh  codicil  would  be  no  aheration  of  what  *  P«  ^33* 
l^as  not ;  but  would  be  an  originffl  will  (or  fb  much.  So  if 
if.  be  potktttd  of  an  eftate  of  1000/.  and  by  wiH  in  writii% 
gives  500/.  of  it  to  B.  be  may  give  the  refidue  by  a  nuncu^* 
pative  will^  fo  ts  Jie  do  not  alter  the  eicecutor. 

Pawkt'j  Cafe. 

AU05  PAVfhET  a  Feb.   1^4^.  m^^  his  txrill  in  Devife. 
wjttfngy  and^  gioes  a  iigacy  t^  bk^  liiece,  in  thefe  *  "^n^-  ^^* 
vords  :  7  do  oihdain  and  live  to  my  dear  niice  Florence  Roll  ^     ^  ^j 
ficond  daughtef  of  mi  brother  Denis  Roll  efquire^  the  fum  of 
300/.  'uihich  mj  fifler,  the  lady  Cholmeley  hath  now  in  her 
Stands  of  mifie,  as  b^  her  bond  made  io  me  and  My  heirs  ap^ 
pfors:  and  makes  no  etecutor,  and  dies  in  O^ob.   1669. 
About  ten  years  beforfe  his  death  the  lady  Cholmeley  paid  to 
him  the  Job/,  and  whether  this  legscy  is  due  is  the  quef- 
tion ;  and  we  tefolved^  that  the  legacy  was  due,  though  ^ 
the  recurity  was  altered  ;  becaufe  it  is  a  pure  legacy,  nei- 
ther Legatum  Nominis  nor  Legatum  Debiii ;  and  the  words, 
4re  only  to  fliew  that  he  meant  the  legacy  (hould  be  as  cer* 
^  \6  her  as  be  could  make  it.     And  the  counfel  for  the 
Xii  legatee 
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legatee  cited  Digejl,  de  kgatis  quidam  Teftament.  96.  and  atfo 
TAeobal  and  Wynifs  cafe  lately  adjudged,  where  a  dcvife  was 
of  a  legacy  out  of  debts  due  in  feveral  couaties,  and  they 
were  called  in  before  the  tefiator^s  death,  and  yet  the  le- 
gacy remained  good.  And  WIL 1 67 1 .  Sqidb  verfus  Cfuchely^ 
where  the  lady  Verney  gave  legacies  out  of  monies  then  out 
at  intereft,  and  called  in  beftw^  the  teftator's  death.  And 
a  difference  was  taken  between  a  legacy  M  nunurai.  and  a 
fpecifick  legacy ;  for  in  the  firft  cafe  the  legacy  will  re> 
main,  though  the  debt  est  qU6  be  paid  irt ;  but  the  fpecifick 
legacy  may  be  loft  by  being  altered.  Vide  Godb.  91.  JoAa- 
faf%  eaft^ 

Evidence.  Nina\  Af  a  coitimiflion  of  review  iri  the  tafc  between 

Bray  and  Whitekge  concerning  the  will  of  Mr.  Geofge  Bray 
of  UncoWs  Ihjty  who  gaire  thereby  all  his  ciUte  to  a  wo- 
man he  kept,  and  made  her  his  fole  eiecutria,  and  waived 
his  only  brother,  Mr.  LodowickBray:  It  was  faid  by  juf- 
*  tree  EBySf  that  it  was  refolved  by  the  whole  court  of  B.  R. 
in  the  cafe  of  Dutton  upon  a  trial  at  bar  concerning  hit 

^  P*  336.  will  forged  by  Mr.  Colt^  *  That  depofitions  taken  in  C^dn-- 
eery  ih  perpetuam  fei  niemoriam  upon  a  bill  for  that  porpofe 
exhibited,  cannot  be  given  in  evidence  at  a  trial  at  iaw^ 
c  unlefs  there  be  an  anfwef  put  in  and  prodticed  ;  and  fo  he 
faid,  he  hath  knowd  it  feveral  times  refolved  both  10  B. 
R.  and  C.  B. 

Ekins  verfus  Smith,    in  the  Excbeqner. 

Tbver.  A  DJUDGED  by  the  whole  court,  That  if  good*^,be 

jr\  condemned  by  the   court,   and  proclaimed  as  for- 

-  feittd,  the  property  is  altered,  fo  as  na  afiibn  -of  trerplifa 

or  trover  will  lie   by  the  proprietor  againft   the   perfo^ 

that  feizetb  Hhem;  •>     . 
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Bambridge  verfus  Bates  &  al.    Antea  305,  328. 

LETCHMERE  for  the  plaintiff.  Here  is  not  any  fpe-  Trefpajc. 
ctal  concluOon  by  the  jury,  v/e.  Whether  the  low 
vf ines  are  made  of  foreign  materials  ?  But  as  this  record  is, 
Ip  Here  is  no  colour  for  the  court  to  give  judgment  for  the 
defendant.  2.  Here  is  colour  to  give  judgment  for  the 
plaintiff,  i.  For  that  they  find  that  the  jury  find  that  the 
plaintiff  was  communis  Dijlillator  cquarum  foriium  for  a  year 
before ;  but  they  do  not  find  ihat  he  made  low  wines  of 
foreign  materials*  and  fo  that  which  they  find  is  a  thing 
imiDaterial.  %.  They  find  that  Hd// did  exhibit  an  infor- 
mation, and  the  plea  and  judgment,  prout  per  Recor^um 
apparet^  but  do  not  find  that  the  contents  of  that  information 
were  true.  3.  They  find  that  there  is  molafles  made  bey 
yond  fea»  and  alfo  in  England  \  but  they  do  not  find  who 
made  them.  4.  They  find  that  molafles  is  made  ex  facibus 
Saccarif  but  they  do  not  find  that  the  plaintiff  made  the 
low  wines  ex  facibut  SaecarL 

And  for  this  very  caufc  in  Terry  and  Huntington's  cafe  it  vide  Palmer 
was  adjudged  naught,  in  Hill.  1668.  in  this  court.  i9^-  i^nglc; 

In  the  cafe  of  bankrupts,   although  the  commiflioners  *'^"  ***^°* 
have  fole  authority  to  adjudge  a  man  bankrupt,  yet  in  an 
adion  the  jury  mud  find  whether  he  was  a  bankrupt  or  no, 
and  not  barely  by  the  adjucation  of  the  commifEooers. 

'Tis  fo  in  cafe  of  a  plea,  2  Roll.  Rep.  40.  In  an  avowry 
for  an  amerciament  in  a  leet,  it  is  not  fufficient  to  hy  pra^ 
fentatum  fust  at  the  leet,  that  the  plaintiff  did  fuch  an  afi, 
hut  he  mud  aver  the  thing,  and  not  rely  upon  the  pref^it- 
ment. 

2.  Here  is  ground  to  give 'judgment  for  the  plaintiff, 
becaufe  it  is  exprefsly  found  that  the  defendant  took  away 
his  goods. 

•  The  firft  aft  which  gave  ♦ibcrty  to  a  defcn^Jant  to  plead  f  p.  3 3  J. 
the  general' iffuc  was  7  Jac,  r,  5.  for  by  the  con)mon.law. 

every 
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every  man  was  bound  to  plead  duly,  and  not  to  juftify  by 
virtue  thereof  aftpr  he  had  pleaded  QOt  euilty  }  but  that  is^ 
Ihat  he  may  givo  fuch  fp^cial  matter  in  evid(iiec»  as  Wii^ 
pleaded,  had  oeen  a  good  and  fufficient  matter  in  iawr  to 
have  difcharged  the  defei^dant  of  the  trefp^fs  or  other  mat* 
ter  laid  to  his  charge,  and  lb  he  would  have  given  every 
thing  in  evidence. 

And  ihe  flacute  pf  23  H.  8*  cap.  5.  poncerning  fewers, 
fays,  That  in  an  avowry  the  avewam  may  juftity  the  takings 
fcff .  by  virtue  of  the  commiflion  of  fewers,  without  aliedg- 
ing  the  matter  Tpecially. 

But  in  thi9  eafe  at  bar^  upon  t4i€  ge^ieral  iffut  pkaded, 
the  fpecial  matter  cannot  be  given  in  evidence ;  for  though 
by  tlie  aS  of  12  Car.  2.  that  afi  may >e  given  in  <?videnc6^ 
and  fo  22  Cof.  2.  yet  it  is  not  (aid  fo  in  the  $&  of  29  Car:,  2» 

Memorandum,  The  7  th  day  of  February  I  ifa4  mdde  ju^p 
pi  the  Comoion  Bench  1679.  32  Car.  2- 

Memerandumf  The  29th  day  of  April  I  w«s  made  jvifig^ 
of  the  King's  Bench  1680.  32  Car.  a.  ^ 

Robert  Murrey  Gem.  P]ai«tifi;  v^fuf  Doro^y 
teytoii  fl^dvw,  and  Roger  Prjcc,  Defendants. 

in  "Treffafs  and  Ejellment.  Intr.  Hill.  29  &  ^o  Car,  2» 
h  Officio  Placitorum. 

THE  plaintiff  declare^  of  the  demife  of  miBam- 
Ctorgi'Richqrd  earl  of  Derby  made  2  May  29  Gar.  ±. 
of  one  meffiiage,  three  water-grift  mil)s»  t^n  acres  of  lasdy 
ten  acres  of  meaJpw,  and  fifteen  acres  of  pafture  in  the 
parifli  of  Hope  alias  ^eenhope  for  five  years,  from  Che  firft 
d^y  of  the  (aid  month  of  May.  Upoa  Nat  guilty  pleadddy 
the  jury  find  a  fpecial  verdid,  viz. 

.  That  long  before  the  trefpafs  and  ejedm^t^  king  Rici' 
ard  (he  third  was  feifed  of  the  manor  of  Hppe  in  his  de« 
mefne  as  of  fee.  in  right  of  his  crown^  of  which  the  teae«> 
roents  arc  parcel. 

•  That  the  faid  king  being  fo  feifed  17  September  2  R.  3. 
by  his  letters  patent  UDt^er  his  great  feal  of  Engkmdf  granted 
the  faid  manor  and  tenements  (inter  alia^J  to  (ir  Tifwias 
Stanley  knight,  lord  Stanley,  and  afterwards  carl  of  Derhyp 
and  fir  George  Stanley  knigi.t,  lord  Leflrar^e  fdn  and  heir 
apparent  of  the  faid  T.kmas  lord  Stanley,  and  the  hetfs 

male 
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male  ef  the  body  of  the  faid  Thmas  lord  Simley  for  eycri 
by  knighta  fervlcej  tnd  50/.  per  annum.     •     •• 

The  words  of  which  letters  patent  begin  thus ; 

Cum  non  foluoi  generis  Nobilitas,  Ted  &  juftiti^  aequitas  Utten  Pateat. 
omnes  provocent,  &  mazikne  Reges  &  Principes,  homines 
de  fe  bene  meritos  prsBraiis  condignis  afficere,  Sciatis  igitur^ 
4|dod  ob  (ingulare  &  iidele  fcrvitium  quod  dilefli  nodrl 
Thomas  Stanley  Miles  Dominus  Stanley  &  Georgius  Stanley 
Miles  Dominus  Leftrange  filius  didi  Thomse  nobis  prxan- 
tea  impender'  non  folum  favendo  Juri  &  tinilo  noftro,  cu* 
jus  Juris  ii  tituli  vigore  jam  nuper  ad  Coronam  hujiis 
Kegni  noftri  Anglis  Domino  adjuvante  pervenimus^  verum- 
etiam  reprimendo  proditiones  &  militias  Kebell.  tc  prodi- 
torum  nofirorum  qui  infra  idem  Regnum  noftrum  perfidan) 
jamdodum  commotionem  fufcitaverant  ac  pro  bono  5r  fidelt 
fervttio  nobis  &  haeredibus  noftris  Regibus  Anglise  per 
eofdem  Thomam  &  Georgium  &  haered.  fuos  pro  defen* 
done  noftra  &  Regni  nodri  prscd.  contra  quofcunq;  prodi- 
tores  inimicos  &  rebelles  quoties  futuris  temporibus  opus. 
txit  impendend.  De  gratia  noftra  fpeciali  dedimus  &  con- 
ceffimus^  &c. 

That  by  virtue  thereof  the  faid  Thomas  and  George  did 
^nter^  and  were  thereof  leifed  to  them  and  the  heirs  mal^ 
Cf  the  body  of  Thomas. 

That  George  had  iflue  Thomas^  afterwards  earl  of  Derby^ 
and  died  in  the  life  of  the  faid  earl  his  father. 

I  June  19  H.  7.  Thomas  the  father  died  fei fed,  by  reafon 
whereof  Thomas  the  grandfon  became  feifed  in  tail. 

l*fae  faid  Thomas  had  iflue  Edward^  afterwards  earl  o( 
Derffy. 

I  Augujl  13  /f.  8.  Thomas  laft  mentioned  died  feifed,  and 
Bdward  became  feifed;  Edward  had  ilTue  Henry,  after* 
wards  earl  of  Derby. 

24  Odober  14  Eli^.  Edward  died  feifed,  and  Henry  be- 
caiTie  feifed. 

•  Henry  had  iflue  Ferdlnando^  afterwards  earl  of  Derby ^  ♦  P,    34O. 
and  tViUiam  Stanley  his  fecond  fon  afterwards  likewifc  earl 
of  Derby. 

25  September  35  Eliz.  Henry  died  feifed. 

Ferdinando  entered,  and  had  no  iflue  male  but  only  three 
daughters,  viz.  Anne,  Frances  and  Elizabeth. 

xOJpril  37  Eliz.  Ferdinando  died  fcifeci  in  the  life  of  his 
'   Jirother  IVilliam,  and  fo  the  premiflcs  dcfcended  10  him,'  who 
entered. 

That 
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That  after  the  death  of  Ferdinando^  an  %&  of  parltamept 
4  Jac.  was  made  for  determining  dtflTerences  as  foUoweth. 

viz. 

In  mofl  humble  manner  befeecKing  your  roy^I  majcflv* 
your  highnefg  loyal,  faithful  and  obfdient  fubjefik^^  jy^illiam 
earl  of  Det^by  of  the  mod  noble  order  of  the  garter,  kpighta 
JIfftry  earl  of  Huntingdon^  and  the  cognlefs  Eii^abetA  h^ 
wife.  Gray  Bridget,  lord  Chandos^  and  the  Wy  Anne  his 
«  'yf\^t  eidell  daughter  of  Ferdinando  late  ^arl  of  Lftrbyf  fir 
y^^ff  Egerion  knight,  Ton  and  heir  ma)e  apparent  of  th^ 
fight  honourable  I'homas  lord  Ellefmere^  lord  chancellor  of 
England^  and  the  lady  Frances  his  wife,  which  faid  William 
earl  of  Derby  is  brother  and  heir  male,  and  the  faid  ladi^ 
^ne,  Frances  and  Blizabeth  are  daughters  atfd  cor^eirs  of 
the  faid  Ferdinando  late  earl  of  Derby,  who  died  witt^oui 
iffue  male  of  his  body. 

That  whereas  after  the  death  of  the  faid  earl  Ferdimmd 

divers  variances,  fuits  and  cpntroverfjes  did  arife  and  grow 

.    between  your  faid  fubjefts  fVilliam  carl  of  Derby ,  and  the 

faid  ladie$»  as  well  touching  the  eftate.  right  and  title  of,  in 

and  to  the  honours,  caflles,  manors,  lands,  tenements  and 

hereditaments  of  the  faid  e^^rl,  as  al(b  touching  the  6lial 

portions  and  advancements  of  and  for  your  faid  fuhjeSs,  the 

faid  ladies  Annef  Frofica  and  Eli^bet)k  \  for  appcafing,  end? 

ing  and  determining  of  which  faid  variances,  fuits  iind  con- 

trovcrfics,  lh<5  faid  WiUiam  earl  of  Derby f  and  other  iffucs 

males  of  the  faid  honourable  houfe  of  Derby,  as  atfo  the 

faid  ladies,  before  any  their  intcr-marriages,  by  and  with 

the  advice  and  confent  of  the  right  honourable  Alice  coun? 

tefs  dowrger  of  Derby,  late  wife  of  the  faid  Ferdinand,  and 

mother  ot  the  faid  ladies,  and  by  and  with  the  advice  of 

other  their  honourable  friends,  and  of  their  counfel  learned, 

ard  officers,  did  fubmit  theipfelves  to  the  arbitrement,  order 

and  judgment  cf  the  right  honourable  Thmas  lord Buckkurjl, 

lord  high  treafurer  of  England,  and  now  carl  of  Porjet, 

*  P.    341.  *  and  of  the  right  honourable  Gnihert  carl  of  Skrewflntry, 

the  ivzht  honourable  George  carl  of  Cumberland  deceali^, 

Qeorgf  lord  Huvfdon  deceafed,  and  of  the  right  honourable 

fir  Robert  C(ff/7  knight,  principal  fecretary  to  your  highnefs, 

and  now  earl  of  Salijbury,  being  the  honourable  well  af- 

fefled  fricrds,  as  well  of  the  faid  William  carl  of  Derby, 

and  o:her  the  i flues  male  dcfcended  of  that  honourable  houfe, 

as  of  the  faid  ladiies  heirs  general,  which  faid  honourable 

perfons  are  eleQcd  to  end  the  faid  cpntroverfies,  having  dclit 

beratcly  heard  the  laid  parties  and  their  learned  counfel  and 

officfP, 
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pfEcerSf  and  fuch  other  their  loving  friends  as  were  aiithc* 
rized  to  deal  therein,  and  having  ad vifedly  heard  and  confider^  . 
cd  of  their  feveral  rights,  titles  and  claims,  did  by  the  cnr<» 
fent  and  agreement  of  all  the  faid  parties  and  their  coiinfeli 
officers  anid  friends,  for  the  appeafing,  *  ending  and  extin» 
gui(hn:ent  of  all  variances,  claims,  titles  and  rontroverfies 
then  nrioved  and  grown,  and  which  then  after  might  arife 
and  grow  between  the  faid  parties,  or  any  of  them  touch- 
ir\g  the  premiiTes,  agree,  order  and  determine  (amongd 
other  things)  That  fuch  and  fo  many  of  the  faid  cadles, 
manors,  lands,  tenements  and  hereditaments  late  parcel  of 
the  pofleflions  and  hereditaments  of  the  faid  Ferdinand^  late 
carl  of  Darby  in  the  towns,  hamlets,  villages  hereafter  men- 
tioned, and  in  every  or  ^ny  of  them,  (hould  be  affigned, 
conveyed  and  enjoyed  unto,  ^nd  by  fuch  perfon  and  pcrfonsi^ 
and  of,  for  and  during  fuch  eftate  and  eftates,  and  with  and 
under  fuch  limitations,  powtrs,  liberties,  declarations  and 
favings,  and  in  fuch  manner  and  form  as  hereafter  is  men- 
tioned, limited  and  exprefled  \  with  which  faid  order  and 
agreement  fo  made  by  tjie  honourable  perfons,  as  well  the 
faid  WiBiam  earl  of  Derby,  and  the  countefs  Elizabeth  his 
wife,  and  the  reft  of  the  iflfues  male  defcended  from  that 
honourable  houfe  of  Derby^  as  alfo  the  faid  h^nourabU  lady 
>f//r^  counters  dowager  of  Derby 9  and  the  faid  ladies  Elizas 
betit  Anne  and  Frances  daughters  to  the  faid  late  earl  Ferdi- 
nandy  before  and  until  their  feveral  marriages,  their  rai4 
hufbands,  and  they  did,  and  yet  dp  hold  thcmfelves  v^elj 
contented  and  fatisfied. 

May  it  therefore  pkafe  your  mod  excellent  majefty,That 
it  may  be  enaded,  and  be  it  enaded  by  your  majefty^  the 
lords  fpiritual  and  temporal,  and  the  commons  in  this  pre* 
lent  parliament  aflembled,  and  by  the  authority  of  the  fame, 
That  all  and  every  the  caftles,  manors,  lands,  Ue.  late  the 
pofTeflion  and  inheritance  of  ihe  faid  Ferdinand  htte  earl  of 
•  Derby^  in  the  towns,  hamlets,  villages  and  places  here-  *  P,  342* 
aftermentioned,  (hall  be  from  henceforth  for  ever  aflfured 
and  enjoyed  unto,  and  by  the  perfons  hereaftemamed  of  and 
for  fuch  eftares  dnd  limitations,  and  with  and  under  fuch 
powers,  liberties,  provifoes,  exceptions,  declarations  and 
favings  as  afterwards  exprefled,  and  that  the  adual  and  real 
poflfeilion  of  all  and  fingular  the  faid  caftles,  manors,  lands, 
C^r.  (hall  he  by  authority  of  this  prefent  ad,  immediattly 
from  henceforth  verted,  tfr.  in  the  perfons  hereafter  named 
in  pofieflion,  remaitider  and  reverfion  refpedively  for  fuch 

efiates. 
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I  ' 
cftateSy  and  with  and  under  ftich  powers  and  favings  as  is 
hereafter  cxprefled. 

And  afterwards  in  th«  fiiitie  aS  concerning  the  msnor  oF 
Hope 9  it  is  enaSed, 

That  the  fatd  AUee  counteft  dowager  of  Jieriy  during 
her  life,  and  after  her  deceafe^  the  faid  WilUam  earl  w 
Derby  during  his  life,  and  after  his  deceafe,  Jinnes  foh  and 
heir  apparent  of  the  faid  WlUram  earl  of  Derhy,  and  the 
'  heirs  male  of  his  body,  and  in  debult  of  fd'cfa  iflue,  the 
fecond,  third,  fourth,  fifth,  fixth  and  feventh  fons  of  the 
faid  WlUiam  earl  of  Derby  li^wfully  begotten,  and  the  heirs 
male  of  their  and  every  of  their  feveral  bodies,  lawfully  be- 
gotten, fucceflively  and  refpedivcly^  acxording'to.thepri* 
ority«of  their  birth  and  age,  one  after  another ;  and  in  de- 
fault of  fuch  iflue,  fir  Edward  Stanley^  knrght,  during  his 
natural  life,  and  after  his  deceafe  the  firft,  fecond,  tmrd, 
fourth,  fifth,  fixth  and  feventh  Tons  of  the  faid  fir  Edwai 
Stanley,  and  the  heirs  male  of  their  feveral  bodies  fuccef- 
fively ;  and  in  default  of  fuch  iffue,  Edward  Siaidey  of 
Biclerjfaff  efq;  during  his  life,  and  after  his  deceafe  the 
firft,  fecondf  third,  fourth,  fifth,  fixth  and  feventh  fons  of 
the  faid  Edward  Stanley  and  the  heirs  male  of  their  bodies, 
fcverally  and  fucceflively,  and  fo  James  Stanley  (brother  of 
the  faid  Edward)  and  his  feven  fons,  (hall  and  may  have, 
hold  and  peaceably  and  quietly  enjoy  the  faid  manor  of  Ibpe, 
and  all  hereditaments  in  the  pariOi  of  Hope. 

And  that  the  faid  William  t^\  of  Derby ^  fir  Edvfori 
Stanley f  Edward  and  jfames  Stanley  fucceflively  in  poflfeffon 
to  make  leafes  for  twenty-one  years  or  under,  or  for  one, 
two  or  three  lives,  or  for  any  number  of  years,  determina- 
ble upon  one,  two  or  three  lives,  in  podeffion,  and  not  in 
reverfion,  referving  the  old  and  accufiomed  rent. 

A  power  for  them  to  make  jointures  not  exceedmg  a 

third  part. 

*  P-  343-      •  Provided  always,  and  be  it  enafted  and  declared  by  the 

ThCTcisano-    authority  aforefaid.    That  your   moft  exceilent   majefty, 

i^ajSim  thit'  7^^^  *^*'"  •"^  fucceflbrs,  and  all  and  every  other  perfon  and 

provifo.  perfons,  bodies  politick  and  corporate,  theit  heirs  and  fdc- 

ceflbrs,  executors,  adminiftrators  and  afligns,  and  every  of 

them,  other  than  the  perfons  to  whom  any  eftate  or  eflates 

are  bi;fore  limited  or  mentioned  to  be  limited  by  this  pre- 

fent  ad,  and  their  heirs,  fliail  have,  hold  and  enjoy  all  and 

every  fuch  and  the  fame  eftate  and  eflates,  leafe  and  leafes, 

rights,    titles,  intcrefts,    reverfions,  rents,  annuities,  pen- 

fions,    fervices,    tenure?,    primer-feifins,    liveries,  anions, 

flatuies,   bonds,   recognizances,   debts,   executions,  judg" 

mentSy 
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nieBtSt  cBtri^Sj  conditionsy  covensnts,"  M^arntDties,  ufes, 
pofieffions,  offices,  commooSj  liberties,  eafements,  profits, 
commoditieiy  efnolumentsy  claims  and  demands  as  your 
higtmefs,  your  heirs  and  fucccflbrs,  or  any  of  them,  or  any 
4>ther  perfon  or  peribns,  bodies  politick  or  corporate,  their 
hrirsy  fucccfiorsy  executors,  admintArators  or  afligns,  other 
than  the  perfons  before  excepted  to  whom  any  eftate  or 
eftates  is  before  limited  by  this  zQt,  now  lawfully  have,  or 
hereafter  fliall  or  may  iawfuHy  have  or  claim  of,  into,  out 
of,  or  for  any  the  faid  (;a(Ues,  manors,  lands,  fjfc  in  fuch 
and  the  fame  manner  and  form,  to  aU  intents,  conftrudtons 
3i)d  purpofes,  as  if  this  prefent  ad  had  never  been  had  or 
made. 

That  Jlice  eoontefs  of  Deriy  was  widow  and  rtliEt  of  the 
ikid  earl  Ferdinand. 

'  That  the  faid  fir  Edward  Stanley  knight,  at  the  making 
of  the  faid  ad,  was  a  perfon  who  ought  to  have  the  faid 
lands  after  the  death  of  the  iaid  Jawusj  fon  of  the  faid 
fyHUam  earl  of  Derbj^  without  iflue  male  of  his  body,  by 
virtue  of  the  faid  letters  patent. 

That  the  faid  Edward  Stanley  of  ^ckerfiaff,  was  next  to 
jtoke  after  the  iflTue  male  of  the  faid  fir  Edwarjt* 

That  the  faid  James  was  iiext  aftf  r  his  brpther  Edwttf^ 
Mid  his  iflfue. 

I  May  1636.  Met  died. 

Eari  WiUtam  entered  and  was  feifed  frwt  Le:t. 

29  September  1642.  earl  WiUiam  died  feifed^  and  James 
|its  fon  entered  and.  became  feiftd  ^011/  LeM. 

The  faid  earl  Jame^  had  iflue  CharleSf  afterwards  earl  of 
Derky. 

15  OSIober  iCST.  earl  James  died  feifbd,  and  eariCAir/fx 
pitered. 

"•14  February  1 65  3.  the  faid  carl  Charles  and  Dorothea  ♦  p^  ^ . . 
JJelena  bis  wife,  by  indenture  tripartite  between  them  of  the  *  ^ 
firft  part,  fir  Charles  Wookjly,  Richard  Knightley,  John 
Ifwijletonf  J$hn  Hewley,  Rowlaid  Jewkes  and  Jojbtta  Sprig 
isi  the  fec6iid  part,  and  Thomas  Crachley,  Nicholas  Brereton 
and  Riger  Griffith  of  the  third  part,  for  1 700/.  to  the  faid 
learl,  and  1898/.  10/.  to  the  truftees  for  felling  the  faid 
^({aie  by  the  parliament,  paid  by  the  faid  earPs  appoint- 
nienr,  grant  the  faid  manor  of  Hope  to  the  faid  fir  Charles 
tVooieJly^  RJchard  Knightley^  John  TwiJIeton,  John  Hewley^ 
Rowland  Jewkes  and  Jojbua  Sprig,  and  their  heirs,  with 
warranty  againft  the  faid  earl  and  his  heirs,  executed  by 
livery. 

to  Jpril  1654.  ^e  faid  earl  and  hH  wife  levied  a  fine  at 

the 
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fbe  great  feifions^  with  a  general  warranty  to  the  ufes  in  tbt 
Uidenttire. 

That  the  grantees  entered  ^td  coniinued  \n  [^(Teflioii 
from  the  time  of  the  making  the  faid  indenture,  and  ihat 
the  defendants  are  ftill  tenants  to  the  grantees. 

21  December  1672.  carl  Charks  died,  leaving  i flue  the 
kflbr  of  the  plaintiff,  then  of  the  age  of  fixieen  years^ 
sine  months  and  four  days,  and  no  more. 

2  February  29  Car.  2.  earl  William-George- Richard  made 
the  leafe  prout. 

They  find  the  ftatute  of  34  ff.  8.  cap,  20.  and  conclude 
generally. 

Before  I  come  to  the  main  points  of  the  cafe,  I  (ball  only 
mention  what  hath  been,  or  (at  lead)  ought  to  be  allowed 
on  both  fides,  viz. 

1.  Thar  the  cOniideration  paid  for  this  land  by  the 
feoffees  of  Charles  earl  of  Derby  is  not  material  one  way 
or  other. 

2.  The  reverJlon  contjnues  in  the  crown,  notwithfiand» 
ing  the  fine,  feoffnrient  or  ad  of  parliament.  < 

3.  If  this  '^d  of  4  Jac,  had  not  beien  made,  the  (irft 
eftate-tail  could  not  have  been  barred.     . 

4.  If  the  edate-tail  is  not  barred,  neither  the  feoffment 
nor  fine  nrade  any  difcontinuahde;  for  Liitletm  {^ys,  feff. 
625.  That  none  can  difcontinue  an  efiate-tail,  unlefs  he 
difcontinue  the  reverfion ;  and  therefore  if  the  tenant  in 
tail  infeoff  the  donor,  it  is  no  difcontinuance  of  the  entail. 

*  5.  The  warranty  contained  in  the  fine  of  1654,  doth 
no  prejudice  to  the  eftate  of  the  iflue  of  Charles,  becaufc 
'tis  a  lineal  warranty,  and  there  is  no  aflfets  found* 

Thcfc  things  being  premifed,  there  are  but  two  points  to 
be  fpoke  unto. 

1.  What  effea  the  fine  in  1654.  hath,  taking  it  abftrac- 
tively  from  the  (Intute  of  34  H.  3.  cap.  20. 

2.  What  influence  the  ilaiute  of  34  //.  8.  hath  in  this 
cafe. 


I  Wnf.  As  to  t7if  firJI.     The  cafe  is  no  more  but  this,  tenant  in 

tail,  the  reveriion  in  the  crown,  atter  the  llaiute  of  4  //. 

,   I'Cap.  24.  and  before  34  //.  8.  levies  a  Fine  come  ceo.  i^c. 

with  proclamations,  and  hath  iffus  and^dles.  Whether  his 

iffiie  be  by  ibi^  fine  barred  ?         '        "" 

And  as  to  this  point,  1  do  conceive,  that  if  the  flatutc 
of  4  H.  1.  will  not  enable  the  operation  of  the  fine  to  bar 

tlie 


Term.  Hill.  31  &  32  Car.  2.  In  Scact. 

the  iffucs,  the  ftatute  of  32  H.  i.rap.  36.  will  not,  becaufc  VnriSb'  hi 
there  IS  a  provifo  in  that  ftatute^  that  the  fame  ihall  not  3^  ^*  ^' 
extend  to  fines  levied  of  lands  granted  to  the  conufbr  or  hh 
atlceflors  in  tail,  by  letters  patent  from  the  crown,  the  rc^ 
vetfion  whereof  at  the  time  of  the  levying  the  faid  fin6 
being  in  the  crown ;  bur  that  every  fuch  fine  fliall  be  of  like 
force  as  they  were  or  (hotild  have  been,  if  the  faid  ad  had 
never  been  had  or  made. 

So  that  now  I  mull  coriftdef  ^hat  pow^r  tenant  in  tail 
had  to  bar  his  ifTues  by  x]f6  ilatute  of  4  H.  ). 

And  I  arh  of  opinion,  that  the  ifTues  «rere  not  barred  by 
fuch  fine,  by  the  (latuieof  4  H.  ?• 

To  ()rove  this,  t.  It  will  not  be  dehiedi  but  that  a  fine 
levied  before  4  H,  7.  wotlld  not  have  barred  (he  iifues*     It 
would  have  been  a  difconttnuancei  but  not  a  bar.     Ipfojufi 
jit  nulbtSf  viz.  it  ihall  not  bind  the  right,  but  prevent  the 
entry.  Co.  2  Injl.  336.     For  the  ftatuie  of  Wejlm,  2.  J^Co.  tlnfL 
donisf  reciting  the  form  of  fees-fimple  conditional,  which  33*- 
are  now  eftates-tail ;  and  the  mifchiefs,  that  the  feoffees 
after  iflue  had  power  to  alien,  and  to  difinherit  the  iflues, 
and  to  prevent  the  poflibility  of  reverter  to  the  dongr,  which 
ifras  totally  againft  the  irttent,  aild  therefore  durum  \)tdebatur^ 
i.  e.  iniquum^  fays  the  lord  Hob.  336.     That  ftatuie  ordairi^^ 
quod  non  habeant  iW,  quibus  Unementum  ftc  fuerit  datum,  po* 
tefiatem  'alienanS ;  and  that  if  any  fine  ihall  be  levied,  ipfo 
jure  Jit  tmUuf,     The  matter  memioned  in  this  ftatute  was 
fo  ♦  plaufible,  that  it  wrought  much  upon  the  minds  of  *  P.  346^ 
men,  tnfomuch  as  they  were  fo  far  from  finding  out  of  ways 
to  alien,  that  they  thought  themfelves  bound  in  confcience, 
as  well  as  by  this  words  of  the  ftatute,  not  to  alien,  as  we 
frtiy  fee  in  Do^or  tf  StudM  in  his  firft  book.     And  Little-  9^.  &  Stad. 
/oftfiiys,  362.  That  a  condition  to  reftrain  tenant  in  tail  It- 
from  aliening  farther  than  for  his  own  life,  is  good;  for  ^^^' ^^^ ^^** 
that  fuch  farther  alienation  amounting  to  a  difconcinuanre  is  ^ 
contrary  to  good  right,  y^^.  363.     And  though  the  projcft 
of  juftice  Rickil  in  the  time  of  R.  2.  and  of  fhirning  in  the 
time  of  H.  5.  took  no  effeS,  yet  afterwards  many  can- 
Veyances  to  t^fes  to  make  perpetuities  viere  contriyed,  and 
never  judicially  'examined  till  the  time  of  queen  Elfzabeth. 

About  five  years  after,  viz.  18  £.  i.  wjs  the  ftat.  of 
Madiis  levandi  Fines  made,  which  fays^  That  a  fine  levied 
ihall  bar  parties  and  privies,  by  which  word.  Privies,  is 
meant  only  privies  in  blood,  and  not  privies  in  eftaie,  fays 
the  lord  Coke  2  Infi.  5i(!.  And  \9hereas  the  words  of  that  co.  t  in(t 
ad  are.  And  all  other  people  of  the  world,  yet  do  they  not  5«^i  S»7' 
abrogate  th^  ftatute  of  Wefinu  a.  whi^h  provided  for  pre« 

fervatton  * 
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ftrvation  of  e(laees*uiU  yi/.  517.    And  the  iflue  in  tait 

claims  not  from  bis  aaceflor  in  privity  of  Uood  or  eftate, 

but  per  formam  im»  aif  j  therefore  not  eooccrncd  in  foch 

£oe^  unlefii  by  efloppeii  fi>  as  not  to  plead  q^  p&fUs  fimi 

mMl  hatuerwtt.    For  before  %6  tl.  8^  though  tcaant  hi  tail 

were  attainted  of  treafbn^  hia  UToe  (hould  ioberit,  for  the 

legal  blood,  was  not  corrupted.     And  LiUki^et  ftys^  That  if 

tenant  in  tail  infeoff  his  fon  within  age  and  die»  the  iflToe  in 

ttob.  71.         tail  fiiall  be  remitted,  being  (As  the  lord  HAati  (ajra,  fiL 

71.)  a  kind  of  tbhrd  perfoo.  by  the  imeot  of  the  flattite  of 

P.  Remitter     Wejim.  2.  though  Fit^t.  Satmitef  13.   be  of  a  contrary 

"^'  opinion. 

The  datttte  of  ^7  £4  i.de  Pimiks  levatU doth*take  fway 
the  heir,  either  in  U^  or  tail  from  pleading  qu^pttrief  Fmh 
mhilhabuer'.  But  that  was  not  in  refped  of  the  eflate- 
tail ;  but  by  reafpp  of  the  natural  blood  between  the  heir 
and  anceftor ;  and  'twas  only  in  refped  to  fines,  thai  ^y 
(bould  be  ah  eftoppel  to  fuch  pleas. 

Then  the  ftatute  of  non-cli^  34  £4  3.  c^,  16.  reaches 
not  to  iffues  in  tail,  becaufe  they  we^e  not  concerned  in 
claims. . 

Then  cooies  the  fiatate  of  4  H.  7.  which  fays^  That 
after  the  ingrofling  of  every  fine  'to  be  levied  \n  C!.  B.  ci 
any  lands,  the  fame  (baU  be  C(penly  and  folemnly  read  and 
proclaimed  ;  and  the  fame  to  be  a  final  end^  and  eooelad^ 
privies  and  (Irangers. 
^  j*.  3473  *  Now  no  reafon  appeafs  why  privies  \t  4  ti.  7.  flialNn- 
dude  iflues  in  uil,  mote  than  in  iS  £•  i* 

As  to  the  objefiion^  That  if  it  had  not  been  for  tbe  fin 

ving^  all  e(!ates*rail,  remainders,  and  all  others  had  beea 

.  barred ;  I  anrwer,  I  cannot  fee  ahy  ntoxt  reafon  fOr  that, 

than  why  eilates-taii  (hould  not  be  within  the  fiatute  of 

Pr^mumre\  the  wdrds  whereof  are,  T'Ar/  all  ibe  lands /hdU 

be  forfeited  to  the  king.     And  yet  in  Trudgifft  cafe^  P^ci* 

Coi3lnR.  ift^.  ai  Eliz,  Co.  3  itifl.  126;  It  was  rcfolved.  That  tenant  in 

taVl  (hall  forfeit  only  during  his  life ;  for,  by'  the  w<>rd  ^- 

feit^  (hall  be  intended  only  foch  Uiids  aa  he  may  liiwfoUy 

forfeit^  fo  here,  a  me  levied  of  lands»  /•  e.  of  fack  lands 

of  which  a  fine  migfit  by  law  be  levied;  but  of  lands  in* 

tailed,  the  fine  iffojure  fit  riuliut,  iajrs,  fy€/m.  1^  Agd  the 

Court  ought  ^ot  before  the  ftatute  of  4  H.  7«  to  xske  a  fiflo 

Mich.  11  E.  3.  of  teoatit  in  iM],  JUi^h.  22  E.  3.  iS.  b.ph  8^4.  And  if  there 

18.  b.  pi.  S4.    was  tenant  in  tail,  in  reverfioo  espedant  upon  an  eftale  for 

life,  tenant  for  lite  ought  not  in  a  ^^  juris  ebmat  to  at-* 

torn ;  for  'twas  a  g^od  piea^  that  tbe  comiTc^  was  tenant  in 

tail,    TV/Vi.  2  E,  3.  ^3.  pi  8.  .  Tfin,  37  H.  61  35.  u,pl.  19-. 

iHscL 
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3f/V^.  2E.  a.  fA/«.  ife*  77.     1  -Roi?  if*r.  188.  B./A  164 
Mici.j^S.  E.  3.  23.  fl.  ^7fc  7.    Co.  i/V.  318.  tf.  and  3  Ca: 

The  (bird  Hobart  in  his  argument  of  MackwilliamS  ca(e» 
Tays^  that  there  was  a  great  fight  between  intails  and  finest 
how  far  fines  had  operation  upon  thenri,  was  very  doubtful^ 
J^nsj  39.     And  the  very  ftatuie  of  3a  H.  8.  fays>  that  by 
diveffity  of  interpretation  and  expounding  of  4  H.  y.  U  haa 
been  and  then  was  doubted,  and  called  in  queUion,  whether 
fines  levied  according  to  4  li.  7.  by  tenant  in  tail,  ihoulo 
bind  the  ifiuesi  and  by  reafon .  thereof  divers  debates,  con^ 
troverfies,  fuits  and  troubles  were  begun  and  moveci ;  anil 
very  certainly  fo  it  was ;  for  Pafci  1.9  H.  i.  6.  pi  5.  Dyer  %.  ,p  ^  g  ^^ 
i.  the  very  point  came  in  queflion,  and  before  all  the  juf-  X>jtT%,  b. 
ticesajc  Serjeantj-Itt/if  there  Were  ihree  one   way,  and  five 
the  other ;  and  Brook  was  one  of  the  five  who  held  that  tbq 
fine  ihould  bar.     And  yet  he  bimfelf  in  his  abridgment. 
Tit.  AJfuraiues  6.  IS  Fines  deT^erres  121.  feeros  to  fee  of  opi-  Br.  Aff.  6.  and 
nion,  that  fuch  fine  did  not  bar  ;  for  he  Tays^  that  if  tenant  ^'^^^  de  Ter- 
in  tail,  the  reverfion  in  the  crown,  levies  a  fine  >yith  pro-  **'  '*'• 
daniations,  the   iflfues  are  barred  by  32  H.  6.    Now  that 
fiatuteleft  the  vahdity  of  thd  fine  to  what  it  was  before. 
But  Br. 7^1/41.  is,  that  a  recovery  barred  the  ifTues before  34  Br,  Tail4f. 
ft  8.  as  the  lord  Coke  cites  Brook,  Co.  Lit.  372.  b.  and  fays  it  ^*'-  ^'^-  37*- 
was  lb  adjudged  28  H.  8.  But  the  book  in  Brookh  Abridg- 
)R^/ names  *  no  time;  by  which  it  appears  that  the  lord  ♦  p,   348* 
irwl  had  retraced  his  opinion,  or  the  reporter  was  mif-  This  could  not 
taken.     And  as  Dr.  PoUexJen  well  obferved.  Brook  was  made  be  the  fame 
chief  jullice  of  CI  B.  2  Mar.  and  w^s  either  a  judge,  or  at  h  "a'^bSt'tno- 
the  height  of  his  pradice  in  38  £r.  8.  about  which  time  he  ui^r  l  think, 
was  of  theopinion  cited  by  the  tord  Coke,  and  he  lived  near 
then^lun^  of  the  (latute  of  32  H.  8.  and  fo  might  better   ' 
know  the  conArufiion  of  it.     His,  abridgment  was  publifiied 
iiEUz.  after  his  death,  (k.  Epifi.  ad q  Rep.    He  likewifc  ^  .    ^ 

cites  Dyer  5a.  but  there  is  no  fuch  cafe  ;  and  he  cits  Plowi. 
515*  And  ^is  very  true  that  Manwood arguendo(ajs  as  much. 

.My  lord  Coke  fays  likewife  in  the  fame  place;  and  in  z 
^»/?.  516  and  517.  .That  if  tenant  in  tail  after4H.7. 
had  levied  a  fine,  by  virtue  of  that  ftatlite,  and  32  H.  8.  it 
had  barred  his  iflues;  and  fo  doth^the  tord  Hobart  in  the 
argument  of  Mackwilliamt^y  cafe  332.  but  not  4  //.  7  alonej; 
andyi/.  346.  he  feems  that  alone  could  not  do  it ;  fo  that 
v^hen  I  read  their  books  I  cannot  but  give  very  great  revo* 
reiice  to  th^m }  but  I  muft  acknowledge  myfelf  unable  to 

underftand 
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tiDclerftand  them»  or  how  the  law  came  tobe  fo,  and  ther^-^ 
fore  lieaVe  Ihem  to  their  Own  opinions  with  all  due  refpeft. 

ObjeM.  The  lord  Hbbart  33a.  cues  Pij/E*.  2S.  H.  rf. 
That  a  fine  by  tenant  iii  tail|  the  reVerfion  in  the  crown, 
bound  the  ilTubs  by  4  tin  7. 

Refp.  The  very  cafe  intended  by  the  lord  tiohari  as  is 
thoftproibable,  becaufe  of  the  fame  tehsi  and  year  as  in  Djer 
31.  a^pL  I.  And  there  the  queftioii  was  demanded  of  the 
juftices  of  C.  B.  by  Say  a  counfcUor  of  Lincohu-Inn^  upon 
what  occaflon  it  appears  not.  So  it  may  be  extrajudicially, 
and  for  his  own  fatisfadion,  without  any  cadfe  depending; 
but  here  the  juftices  fcemed  to  hold  that  the  iffue  were  bar- 
red ;  a^id  IhglfJielJ  (Aid  he  knew  it  by  experience,  but  SieU 
ley  doubtedy  and  fo  there  was  judge  againft  judge. 

I  will  not  mention  the  lord  Stafford' t  cafe,  8  Co.  74.  a. 

and  6  Co.  35.  4.  Seigtiior  Chandoshc^hf  which  have  been 

cited  at  the  bar,  that  fuch  fine  will  not  bar^  becaufe   thofe 

cales  were  after  34  i!f.  8. 

iicwasaPrac      But  I  think  Dr.  Denjhalj  who  read  lipon  4  if.  7.  a  Very 

*»<^" *"*^"'*-    great  while  ago,  may  be  cited,  who   holds  that  tenant  in 

pears'  in  Trin'  ^^i'  ^^  ^^^  ^^  ^^^  ftatute  of  4  ti.  7.  as  you  Rlay  fee  fiL  1 1 

ftyH.  8.  aa.     and  12. 

pl.  14.  Tfjg  obferyatioh  ittade  by  Dr.  Saunders  at  the  bar  is  not  to 

be  omitted,  viz.  that  betweea4  H.  7.  and  26  £/.  8.  there 
were  almoft  fifty  yeai^,  llrid  yet  iri  all  thslt  tintie  no  eflate- 
^  P.  349.  *  tail  was  ever  forfeited  ix)r  treafon.  And  what  reafon  had 
the  judges  to  conftriie  the  general  words  of  4  H,  7.  that  a 
itne  (hould  biiid  as  well  privies  or  Grangers,  that  the  if- 
fdes  ihilll  be  bound  by  a  voluntary  ad  of  tenant  in  tail,  and 
*  yet  that  he  lliall  not  forfeit  his  eftat^  for  (rearoii,  which  is 
the  higheft  offence  ? 

Add  to  this,  that  St,  Germin  in  his  book  called  bo^&r 
t^  Stud,  written  23  H.  8.  and  commended  by  the  Lord 
Coke  in  his  epiftle  to  his  9th  Rep.  when  he  ^xamlhcs  the 
queftion  hdw  comhion  recoveries  of  lands  iritaili^d  itiight 
liand  with  tonfcience.  Lib.  i  cap,  26.  fot.  41.  never  men- 
tions fin^s,  and  certainly  he  would  not  have  omitted  them 
"had  they  beeii  ufed  tb  have  b^en  then  levied  of  intailed 
lands ;  for  iCTufes  were  as  mUch  prejudiced  by  them  as  by 
commoil  recovcrifes.  i.  Prom  the  penning  of  the  aft  of 
32/7.  8.  The  words  whereof  are,  beit  ena^ed^  not  declared, 
2.  That  fines  heretofore  levied,  which  (hews  that  fines 
Were  levied  of  intailed  lands,  but  wanted  the  fupport  of  aii 
aft  of  Parliament.  3.  That  this  aS  fliall  not  extend  16 
)ands|  whereof  the  reverfion  is  in  the  King,  but  that  every 

fticif 


'  Tern^'HilL  ji  &  ^  Car.  2.  In  Scacc. 

foGh  fine  fluU  ht  ^f  like  force  as  it  was  or  (honld  be  if  this 
ad  had  not  been  made«  Then  come th  the  Statute  of  .3^ 
/5f.  8*  which  (up,  that  there  was  a  greater  mi fchief  hy  tsho 
dout>t  for  a.  recovery,  but  not  by  a  fine^  which  fiiews  tbiit 
fines  were  not  ofed  in  fuch  cafes. 

Trwe  it  is,  that  recoveries  did  bar  the  iflaes  before  34  ff. 
6.  as 'tis  refoUed  in  WifetnAtt^  Cafe,  c  C9,  {6.  «x.  and  rea- 
fiwi  there  was  for  it.  1.  By  reafon  of  the  pcetended  rccom* 
pedce  as  in  O&Pfoian  Lvmhart's  tafc,  44  £.  5.  21.  cited  in  i 
'Co.  94.  h*  tenant  in  tail  grants  ardent  for  a  releafe  of  one  who 
hath  right  to  the  land,  it  Aihll  bind  the  iflfoes.  2*  But 
ildly,  for  the  reafon  given  by  "^brother  Mtynard^  that  neco* 
veries  in  adverfary  writs  did  bar  in  all  cafes,  tillthe  Q^ti  " 
deforceat  wa>  given  by  Wefim.  a.  4  which  was  the  fame 
Partiannent  that  the  ftatute  it  Dwis  was  fviade*  And  io  i« 
t9  £.  3.  F.  Recovery  in  Value  20  HilL  23  B.  ^3!  F.  Retaivery 
in  Fake  13.  44  A(T.  35.  Mich.  44  E,  3.  29*-  pi  9  Pafch. 
5  £.  4.  2.  «.  ^/.  1 1 .  10.  Cb.  43.  6.  Btit  in  cafe  of  fines  it  was 
other  wife* 

And  yet  to  prevent  aU  doubts  in  that  cafe  the  judgea  have 
conftrued  the  Statute  of  34  H.  8.  to  extend  tofines^  as  ap- 
pears by  iVo/Zpy's  eafe,  cited  in  •^/tf/for^/'s  cafe,  which  though 
obje£led  againft  as  not  to  be  found  elfewhert*,  yet  it  is  no 
fpufious'cafe  }  for  'tis  reported  ag;»in  by  Baron  Smil  1O5. 
pL  td3.  where  the  cafe  upon  a  replevin  (upon  which  tht  ^ 
*  pleading  is  fet  out  at  large)  was,  that  king  H.  8.  being  «  p^  ^^^^ 
feifcd  in  fee  in  right  of  his  Crown,  granted  the  lands  to 
PAiiip  Van  Wilder  in  tail  male,  after  whofc  death  the  fanOd 
dcfeended  to  his  fon  Hetiryi  Vati  Wilder ^  to  whom  Wejio^ 
and  Gibi  acknowledged  a  fine,  and  he  granted  and  r^tideredl 
the  land  to  them  for  4000  years,  and  then  died.  And 
whether  this  l^afe  were  good,  being  made  by  Jim  fm^  render 
to  bind  the  iffues  in  tail,  was  the  queflion,  and  Do  judg- 
ment \   but  feemed  th^t  it  did  not  bind. 

So  that  upon  che  whole  matter,  as  to  this  point  I  hold» 
thai  though  this  cafe  be  out  of  the  Statute  of  34  ff.  8.  yet 
not  alienable  by  the  Statutes  of  4  fT.  7.  or  32  ti.i. 

I  come  now  to  the  fecond  great  point,  *oi^,  what  influ-  %  Point, 
encethe  Statute  of  34  H.  8.  hath  upon  this  cafe. 

In  handling  of  whigh  the  great  difficulty  will  Appear  to 
arife  out  of  the  conftruSion  of  the  private  a£t  of  4  jac. 

For  the  true  intelligence  whereof  we  are  toeonfider, 

I.  The  mifchiefs  which  had  befallen  the  family  of  Air- 

b,. 

1.  The  remedy  which  this  a£l  applies. 
.    3.  The  confequenees  which  do  arife  hereby. 

Y  As 
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As  for  the  mifcbicfs,  they  appear  in  the  preamble  of  the 
ad,  that  by  the  death  of  Earl  Ferdinmidf  u  ho  died  without 
ifliie  male,  and  left  three  daughters  nurried  into  three  no* 
ble  families,  thofe  daughter^  had  no  certainty  of  their  por- 
tions ;  and  lands  they  were  as  incertain  of,  though  hein  at 
law  to  their  father,  the  reafon  that  the  fame  were  intailed 
ufrmi  the  heir  male  of  the  family,  either  by  the  Crown,  or 
by  fome  precedent  anceftor.  a.  The  Lady  AKce  their  mo* 
ther  and  dowager^  and  relid  of  Earl  Ferdinand^  though  in- 
titled  to  dower,  as  the  widow  of  one  dying  feifed  of  lands  of 
inheritance,  yet  not  able  to  bring  a.  writ  of  dowser  with  any 
certainty,  becaufe  ignorant  cif  the  tenant  of  the  freehold.  3. 
Some  of  the  branches  of  the  family,  by  reafon  of  the  anti- 
quity cither  of  the  limitations  6i  the  eftates  found  in  offices, 
or  ancient  fettlements,  incertain  which  of  them  (ball  imme* 
diately  fuCceed  Earl  William  in  cafe  be  (hall  die  without  if- 
.  foe  male.  And  4.  Ail  of  them  incertain  what  lands  were 
fettled  one  way,  and  what  another;  and. hence  arofe  diverfe 
Variances,  fuits  and  controverfies. 

The  rerhedy  was,  that  all  the  faid  parties  referred  them- 
felves  to  five  honourable  peribns  who  were  well  affeded 
friends  of  all  of  them  ;  and  thereupon  they  award  the  lands 
to  be  fettled  as  in  the  a£k. 
P*  351.  •  The  confequence  of  which  will  be  either  one  way  or 
otheri  as  the  true  conftrufiion  of  the  fame  ad  (hall  bappeu 
to  be  made,  viz. 

Whether  this  a6t  thus  fettling  the  lands  hath  altered,  and 
made  the  eftate  formerly  fettled  in  the  family,  another  ef- 
tare  fuhftantially  of  fpeciBcally  (as  the  logicians  fay)  dif- 
ferent from  what  it  was  before  ;  for  if  the  eOate  do  now  be- 
come new,  then  'twill  be  for  the  defendant ;  but  if  the  old 
ellatc-tail  did  remain  in  Earl  Charles  when  he  made  the  con- 
Teyatico,  it  will  be  for  the  plaintiff. 

And  I  am  of  opinion/ that  the  eftate-tail  granted  by  the 
letters  patent  is  not  altered  by  the  a&  of  P^liament. 

Atid  my  chief  reafon  (hail  be  taicen  from  the  intent  and 
meaning  of  the  a£t,  and  of  all  the  parties  concerned,  which 
being  only  a  private  ad,  is  to  be  confidered  as  a  fettlement 
made  by  the  legiflative  power  of  the  kingdom,  i  Co.  47.  b. 

Wherein  the  parties  to  be  more  efpecully  taken  notice  of, 
are, 
•    I.  The  J[>^3jr  family. 

a*  The  Referees. 

3.  The  King.  Every  of  which  we  cannot  but  prefuiM 
bad  notice  of  the  letters  patent. 

I.  For 
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i.  For  were  it  not  for  them,  it  doth  not  appear  bythe  rfc^ 
cord  how  the  davghters  of  Earl  Ferdinand  coold  be  difturbcd 
from  enjoying  the  lands  in  ^ueftion  as  heirs  at  law  to  their 
fiarher ;  were  it  not  for  them,  Earl  William  tould  have  t)o 
pretence. 

a.  The  Referees  muft  needs  know  of  them  ;  for  One  of  the 
Referees  was  then  Lord  Treafurer,  and  there  is  a  rent  of 
^oL per  annum  refcrved,  and  in  charge  in  the  Exchequer. 

3.  The  King*s  counfel  could  not  but  know  them ;  for  irt 
all  ads  of  Parliament  'ds  their  duty  to  examine  how  far  the 
the  Crown's  intereft  is  concerned. 

And  this  khowledge  and  notici^  of  the  letters  (latent  pro* 
duced  the  words  fo  frequently  in  the  ads,  Ws.  In  the  recital 
of  the  award,  "thai  all  tie /aid  lands  wAirkwerf  of  the  Earl  Fer- 
dinand Jbottld  be  a/pgnedf  conveyed  and  enjoyed^  uAto,  and  by 
Jiici  perJonSf  for  fuck  eflates^  and  tvith  and  under fuci  limitations , 
powers f  liberties  f  declarations  andfavings  as  is  aft&wards  ex- 
preffed.  3.  And  •  that  the  fame  Jball  be  vefled^  adjudged,  4  «.  ^' 
deemed  and  taken  to  be  in  the  faid  perfmis  for  fath  efiaies,  ami  *  ^^ 

ivitA  and  Under  fitch  powers,  liberties,  provifees,  exceptions^ 
declarations  andfavings,  as  afterwards  is  mentioned,  declared^ 
limited  and  expreffed.     4.  Ihe  provifo  itfelf. 

All  which  do  Ihew  that  the  aft  was  intended  to  pafs  fuB 
inodo,  and  that  there  (hould  be  fomewhat  prefer ved  from  be- 
ing deft  roycd  thereby ;  and  in  truth  fo  there  wai; 

For  by  the  letters  patent  it  appears^  that  th^  patentees 
(under  whom  the  leflbr  doth  derive)  were  perfons  well  de- 
fervtng  of  the  Crown ;  and  therefore  obfinguhre  iff  fidek 
fervitium  qd^  mbis  praaniea  impenderuHt,  ac  pro  bono  iff  JSdeli 
fervitio  nobis  iff  Hitfridibtts  nofiris  regibus  Anglid  per  eofdeih 
^hmam  W  GeWgium  W  H'eeredes  fuos  pro  defenfione  nojlrd  iS  x 
regni  mfiri  contra  juofamq  proditores  inimicos  ii  rebelies  quofiet 
futwris  timporibus  opus  erit  impendend,  i^e.  the  King  grants  % 
fo  that  he  did  not  only  refped  what  wa»  pa(F,  but  alfo  fer- 
vice  to  be  done  for  the  future ;  and  not  only  by  them,  but 
their  defcendents  and  heirs,  and  to  the  King  and  his  heirs. 

Now  whether  this  would  make  any  condition  or  tie  of  any 
fort  in  law  upon  the  eftate,  may  be  doubtful,  though  Hob. 
41.  fays,  that^o  i^  in  confideratione,  do  not  regularly^  and 
in  the  c^  of  a  common  perfon^  purport  a  condition. 
•  But  mod  certain  it  is^  that  the  King  and  his  counfel  in- 
tended that  thofe  words  ihould  iignify  Somewhat. 

The  Parliament  in  1 1  H.  7.  had  fo  great  regard  to  fuch 
gifta  of  offices  or  anriuities,  that  they  bound  the  grantees  to 
attend  the  King  and  hia  heirs  in  perfon  io  his  wars^  upon    , 

Y.  SI  pain 
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pain  of  forfeiture,  though  there  was  no  fuch    conflJef'atforr 
memioncd  in  the  patent ;  as.you  may  fee  1 1  H.  7.  cap.  18. 
And.  1  he'  a£t  of  34  H,  8-  takes  notice;  for  the  words  are, 
'Tatke  intent  thai  rei:Qmpence  for  fuch  feniceofthe  dmeet 
Jhould  not  only  be  a  benefit  for  their  own  per  funs  ^  but  acontinwl 
profit  for  the  heirs  of  their  bodies y  whereby  fuch  heirs  Jbwii 
'     have  infpecial  memory ^  and  daily  remembrancey  the  profit  that 
they  have 9  and  take  by  the  fervice  of  their  ancefiors  done  to  the 
Kin^j  of  this  realms  and  thereby  be  the  better  encouraged  ts  d§ 
like  fervice  to  their  fovereign  lord,  as  to  their  duties  of  allegiance 
appertaineth. 
353*   -  •  And  the  advantage  the  Crown  receives  by  fuch  remem- 
brance in   public  faraiUes   is  not   final,  and  therefore  the 
ground  of  that  aS  was  very  confiderabde  both  for  the  King's 
honour  and  his  profit. 

.  Now  this  advantage  is  utterly  loft  if  the  eftate  granted  by 
R.  3.  vbe  altered  by  this  aS  of  4  Joe.  which  as  the  times  then 
•  were,  and  ;si9  the  family  of  the  houfe  of  Derby  was  then  tf« 
feSed,  would  never  be  allowed,  .eitlier  bv  the  King  or  any 
of  the  parties  concerned  in  the  aft :  for  obferve  the  time  of 
the  making  the  fame  ;  ^was  the:  next  year  after  the  attempt 
of  the  gun-powder  treafon,  and  not  qutte^  oral  teaft  but  two 
years  after  ah  attempt^  or  at  lead  an  apparent  inclination  oF 
another  contrary  party  againft  the  Crown  and  e(labli(bed 
governnnenr,  as  appears  by  the  refolution  in  2  Cr.  37.  So 
that  had  any  of  the  parties  or  the  King  been  niked  whether 
they  intended  to  diflblve  the  lie  (of  honour  at  leafl)  between 
the  family  and  the  crown,  in  relation  to  the  fervice  they 
owed  to  the  crown  fpec^fied  in  the  fir  ft  gift,  they  would 
have  returned  a  negative  anfwer  without  doubt. 

Add  to  this,  that  the  previfo  itfelf  is  not  a  bare  favirig, 
tvhich  might  have  been  excepted  againft,  as  oppofing,  or 
jiot  well  confifting  with  other  parts  of  the  aft,  as  in  Porter's 
tafc  it  is  objeded ;  hot  it  is  an  cnaSing  claufe,  whereby  it  is 
jfei^a^cd,  that  the  king  fball  have,  hold  and  enjoy  all  fuch  and  tie 
fame  rights,  titles,  profits,  commodities,  emoluments,  claims 
imd  demands,  as  if  the  aSi  had  not  been  made. 

By  all  which  it  moft  plainly  appears,  that  'twas  the  intent 
of  the  a^  that  the  eflart  ftvould  not  be  altered. 

Then,  to  conftruc  this  aS  othcrwife,  if  poffible  to  pre- 
vent it,  is  to  make  it  fopport  a  fraud  to  the  king.  Rjexfal' 
lere  nonvult,  falli  mm  potejl.     12  'Co,  3. 

This  being  fo,  it  irnift  be  confidered,  whether  this  iolcn* 
tion  can  coufift  with  the  rules  of  law.  In  examination 
whereof  the  obje&ions  are  in  order  to  be  confidered. 
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Obje^.  I.  The  lady ^///^  hath  an  eftate  for  life^  wiiich 
ihe  cannot  have  out  of  the  old  eftate-tail  of  earl  William. 

Refp»  I.  This  confifts  with  the  former  eilate^  becauie 
but  of  a  third  part,  and  fo  in  lieu  of  dower ;  and  to  prevent 
her  danger  of  fuit,  which  could  not  be  with  eafej  for  want 
knowledjje  of  a  right  tenant  of  the  freehold. 

•  2.  But   however^  (he  is  dead,  and  fo  no  objcQion;  •  p,    nri 
for  though  that  might  have  altered  the  iotail,  it  would  be 
but  during  the  continuance  of  the  eilate  for  life^  which  is  de- 
termined. 

Object.  2.  Earl  WilUam  hath  hereby  only  an  eflate  for 
life. 

Refp.  The  zGi  doth  but  pare  away  part  of  the  intail,  and 
leave  an  eflate  for  life  ;  for  though  an  eflate  for  life  cannot 
be  faid  to  be  the  fame  eilate  with  the  intail,  yet  the  original 
intail  is  not  hereby  altered  in  the  iflue  of  earl  Witiiam  ;  «s  in  * 
the  cafe  of  the  lord  Delaware^  ii  Co,  i.  he  had  an  edate- 
tail  in  his  honour^  and  difabled  for  his  life  ;  and  {o  part  of 
the  eftate  in  the  honour  fufpended  by  ad  of  Parliament,; 
and  this  is  here  an  execution  of  the  agreement. 

Obje^.  3.  Earl  James  hath  an  eftate  in  hU  father's  life- 
time, which  he  could  not  have  by  the  6rft  intail. 

Refp,  Here  is  no  gift  of  an  eftate,  but  a  diftrtbution  of 
the  enjoyment  of  it,  neverthelefs  confiftent  with  the  former 
eftate;  for  all  is  within  the  compafs  of  tlie  firft  intail :  and  it 
15  but  a  confirmation  of  an  agreement,  as  a£ls  of  Parliament 
for  confirming  inclofures,  or  eftabliftiing  cuftom  for  com- 
mon, or  a  partition  between  tenants  \j\  tail.  And  this  a£l 
of  Parliament  works  in  this  cafe,  not  by  way  of  gift,  but  by 
ordinance,  as  letters  patent,  whereby  the  king  may  tvtGi  u 
/air,  market,  warren,  park,  foreft,  pifcary,  or  the  lik^, 
by  ordinance,  without  granting  them  to  any.  Hob.  15.  the^ 
cafe  of  burgeftes  of  parliament. 

Objefl.  4.  Earl  William  hath  power  to  make  leafes, 
vrhich  he  could  not  do  as  tenant  for  life. 

Refp,  Such  power  alters  not  the  eftate,  for  it  is  but  a  col- 
lateral qualification,  and  fuch  athing  as  m\f  adfjf^  ^  abejjfc 
fine  inter itufubje^i, 

Obje^.  5.  Power  in  tenant  for  life,  and  In  carl  WiJj'am'fi 
fons,  to  make  jointures. 

Refp.  Obferve,  that  the  power  is  but  of  a  third  part,  and 
fo  to  fuppty  dower,  that  there  may  be  a  wnt  of  dower 
brou|[ht,  wherein  dlfGcuUy  may  be  of  finding  a  rigi^t  tenant 
of  the  freehold. 

Obje£i.  6.  If  the  parties  ftiall  bring  a  forricJjny  ihcy 
muft  declare  upon  thisa£l,  and  not  upon  the  letters  patent. 

.     Refp. 


P,  $^s 
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Reffi^  The  heir  need  not   bring  any  adion»  for  he  may 

enter.     Bat  2.    If  he  will  bring  hisaSton,  he  moft  decbr« 

upon  both  letters  patent  and  ad;  for  fuppofe  the  intail  be 

*'  fpent,  *  the  king  in  nfarnudon  in  reverter  muft  declare  upon 

the  letters  patent  only. 

Obje£l.  7.    In  ail  eftates-tail  there  moft  be  donor  and 
donee,  and  here  the  king  cannot  be  the  donor. 

Reff,  An  a€t  of  parliament  can  create  ah  cftate*tail  with* 
out  a  donor ;  and  -where  we  fee  eftates  Ihniteil  for  a  parti- 
cular purpofe*  we  are  not  to  inearore  the  validity  of  fuch 
limitations  by  the  ftriA  rules  of  the  common  liiw  ;  for  the 
parliament  can  control  the  rules  of  the  common  law,  i^  Cb. 
64.  It  call  make  an  cftate  of  Freehold  to  ceafe  as  if  the  par- 
ty were  dead;  as  iht  eftkte  of  a  parfon  who  accepts  a  le« 
cond  benefice  contrary  to  the  ftatuteof  21  ti.  8.  of  pluralitres^ 
6  Co.  40  b.  and  for  this  caufe  the  lord  Hebart  fays,  p.  346.' 
That  judges  have  authority  to  mould  ftatute  laws  accord- 
ing to  reafon  and  bed  convenience,  to  thetrueft  and  bed  ufe^ 
efpecially  confidering  that  the  parliament  prociedes  many 
crimes  according  to  natural  ^xi\xj  fieundum  ^equum  iibomemp 
^hich  is  kx  legume  without  refpeQ  to  legal  ceremonies. 
Hob.  224.  So  that  where  tWe  drift  afid  fole  intent  of  an  a€t 
of  parliament  is  irioU  plainly  difcerned,  as  in  tfiis  cafe»  and 
yet  that  intention  cannot  be  obferved,  were  the  fame  in  m 
deed,  by  conftrudion  according  to  the  rules  of  law,  ve 
ought  rather  to  prefume  the  parliament  (in  whofe  power  it 
was  foto  do)  re(blved  to  Uap  bv^r  and  waive.tKe  rules  of 
law,  and  to  make  a  particular  law  for 'that' occafioft.  As  for 
the  pnrpofe  in  the  prince's  cafe,  8  Cb.  16.  The  honour  of 
duke  of  Comwal  is  limited  to  prince  Edwati^  ii  ipfius  l^ 
hared.fuorum  regum  AngKa  fiUis  primogemtis  ii  diili  hci  Du* 
cibus  £S  Regni  AngUdt  Tuerediiar'te  futceffurui  By  which,  he 
that  ought  to  inherit  by  virtue  of  that  grant,  ought  to  be  the 
eldeft  fen  '  ahd  heir'  apparent  of'  the'  kirig  of  Baig^ 
Jandt  and  of  fuch  a  king  aii  is  heir  to  prince  Edward^  and 
that  fuch  an  eldeft  fon  and  heir  apparent  to  the  crown  (hall 
inherit  the  faid  dukedom  in  the  life  of  the  king  his  father  ; 
and  the  landi  there  mentioned  are  accordingly  annexed  to 
the  dukedom  for  the  fame  eftate. 

Now  by  what  rules  of  law  could  this  grant  beconllrued  rn 
this  manner  ?'  certainly  by  none,  but  the  judges  were  forced 
to  bend  and  conform  their  l^gal  reafon  to  the.  words  of  the 
ad  of  parliament,  and  ratlier  tocondrue  the  words  literally, 
and  th:itthe  parliament  intended  to  create  a  new  limitation 
Hi  well  as  a  new  title,  rather  than  to  ftrain  the  feofe  of  the 
*    •  •  '     wordi. 
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^ordsandtheconflrufi^on  thereof  farther  than  ever  the  parlla* 

nieot  intended.  They  did  not  flretch  their  invention  to  *  find  •  p.  ^  r^ 

•ui  l^al  reafons  for  that  limitaiionj  as  men  that  would  (hew  ^ 

themfelvea  more  witty  than  ferious,  might  have  done.    But 

yui  rationem  in  omnihuf  quitritf  rationem  canfwidit.     And  they 

fiave  the  fanne  reafon  for  their  rerolution,  which  appears  \h 

this  cafe,  viz.  That  otherwife  it  would  be  impolEble   to 

Tiiake  good  that  limttation ;  and  if  they  ihoold  not  make 

fuch  eonftrodion,  the  whole  deiign  of  the  ad  of  parh'aroent 

'would  be  h*uftrated.    So  here  the  defign  was,  that  the  agrees 

ment  and  award  Aioiild  be  performed,  and  yet  the  king  not 

prejudiced,  which  cannot  be  if  not  cooftnied  as  the  plaintiflF 

wouM  have  it. 

True  it  is,  fhouM  the  letters  patent  be  left  oat  of  the  ver* 
did,  and  the  differences,  and  the  award  and  the  agreement 
^nd  provife  (Iruck  out  of  the  ad  of  parliament,  I  (hould  not 
doubt  but  to  account  the  eftates  therein  mentioned  to  be  all 
fiew»  and  that  all  the  eftate  in  the  letters  patent,  except  the 
king's  reverfion,  to  be  totally  altered  ;  but  all  thofe  things  ,    i 

confidered  together,  I  think  it  muft  neceflarily  be  otherwife.  >    ^^ 

Objeei.  8.  The  ad  of  34  H.  8.  ought  to  be  (Iridly  con^-  ^  v 

ftnied,  becaufe  it  reftrains  alienation*  « ^ « 

Refp^  (f  it  were  to  reftrain  fuch  alieiuitions  as  are  favour- 
ed in  law,  vi%.  Of  tenant  infee*fimple,  or  tenant  in  tail  of 
the  gift  of  a  fubjed,  whereby  trade  and  commerce  might  be 
prevented,  debts  unpaid,  and  children  unprovided  for,  which 
ia  the  reafon  that  the  law  difallows  of  perpetuities  and  condi* 
tions  which  reftrain  alienation,  doubtlefs  the  ad  were  to  be 
conftrued  ftridly. 

But  this  ad  carries  a  reafon  in  its  preamble  anfwerable  to 
thofe  inconvenienctes,  that  tht  prantees  JbouU  not  alien^  for 
ikat  the  lands  were  given  to  the  intent  that  recempenee  JboulJ  not 
cnfy  be  to  the  donees  for  their  ferfrice^  but  a  perpetual  profit  to 
their  heirs  of  their  bodies  ^  whereby  fuch  heirs  fbould  have  in 
fpeddl  memory^  and  daily  remembrance^  the  profit  that  they 
have  and  take  by  the  fervice  of  their  anceftors  done  to  the  kings 
oftUs  realm^  and  thereby  be  the  better  incouraged  to  do  Ukefer* 
vice  to  their  fovereign  lord f  as  to  their  duties  of  allegiance  af- 
pertaineth. 

Now  the  faid  inconventencies  will  not  fail  in  fuch  cafes. 

1.  Becaufe  the  lands  thus  difpofed  are  not  many,  et  adea 
fue  frequent ius  accidunt  jura  adaptaniur. 

a.  They  are  to  perfons  generally  of  noble  faniilies,  of . 
whoatt  the  crown  hath  always  a  care« 

rt.  This 
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^*  357'      *  3-  1^^^*  1*^  **  ^^^  fup^^^rt  oi   the  6oa/i>  aod  govcro- 
menry  wbich  ought  to  be  fec^red  before  aki  private  inH;reft&« 

Obje/i.  9.  The  tenure  i$  altered  by  this  a&  of  p^rlUr- 
snent. 

i^{/|^.  Tenure  is  not  an  ^flential  quality  to  an  eftatQ)  for 
ibere  are  dilates  whofe  teaures  may  be  i^ne,  and  yet  tbe 
eftate  remains ;  as  (iippofe  tbe  kiiig  had  releafcd  tb^  tesure 
of  knights  fervicci  and  that  (he  pateoitees  ihouldbold  in  fo- 
€age».yci  the  eftate-tail  had  continued  the  fame*  4  Ca.  9. 
a.  If  a  mse&iaUy  become  a  rent-feck  by  furpiajage,  ti^ie  an- 
cient feifin  is  fufficient.  i  H.  4.  4.  U  H  re-covers  ta  an  «f- 
£ife»  a  rent-fervice,  and  afterwards  that  cent  becomes  a  real* 
feck  and  he  is  difleifed  of  it,  he  (hall  have  a  redillcifin,  be- 
Gaiftfe  the  fiibftance  of  the  rent  remains^  though  iba  quality 
be  altered.     Cd.  Lit,  1 54  i. 

Ohje^  ^o,  TIk  eAate-tail  was  without  impeachment  of 
v/^&t,  (q  is  no4-tbeeAaie  foi  life  here. 

Rfifp,  TI)e  quality  of  being  v/iihout  impeachakent  9! 
vafie  makes  $(^  alternation.  yGrp^40.  Qarevtif^sP^s, 

Obje^.  II.  By  the  letti^r^  patent  there  was  oce  iotke 
eflate  given,  but  hcce  are  fcM^ral  eftates.  for  life,  aodl  aftates- 
tail,  which  are  not -intice* 

B^fp.  Thefeeflatea  are  all  tbe  fame  In  quaniily,  which 
they  would  have  been  without  the  ad: ;  and  it  is  the  faaae 
cflaieai  Xio  durationt  for  aU  tbe  eftates,here  do-artfeoui  of 
rhe  original  eflate-^ail,  and  the  reverfton  i»  90t  ^>uche4« 

Obj(t^,  12,  Laflly,  thefe  eftateadoariie  out  of  theef' 
latftail,  and  are  (o  eofttinue  DO  longer«  and  are  diftind  ffen 
it ;  as  if  tenant  in  tail  bargain  and  fell  to  one  and  bis  beifs» 
the  bafgaihe£  bath  fee,,  and  the  eftategraBiedcoattauci  till 
the  ifTue  enters. 

Jiejfi.  True  it  is,  that  fucb  CQnftra£kioR-  may  be  made  in 
a  conveyance/  and  fo  might  i|  have  been  in  this  a&,  had  not 
the  intent  appeared  otberwife  (  but  therefore  it  (hall  not  b? 
fo-€ofitftfued  here,  becaufe  it  would  prejudice  the  king'jS'  ia- 
tereft  contrary  to  the  pf ovifo. 

Aad  irn  the  expofiiion  of  an  ad;  of  parUam(:jBt  we  need  00^ 
labour  in  maintaingits  coQformity  te  the  rules  of  law,  w^ea 
Its  defign  is  for  another  purpofe. 

Tenant  in  fcail  makes  a4eafe  for  three  Uvea,  1^  3a  H.  8. 

this  cannot  be  made  good  by  the  rules  of  the  conamoa  law. 

!  P-  358-      •As  for   auihoritiea  in  this  cafe>  Garditur^   cafe   14 

Car,  2,  cited  by  my  brother  Wejhny  is  nothing  to  this  pur- 

•    pofe,  which  was,  that  B.  8.  ga^e  to  MicAatkSlanhfe  and 

his 
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his  viik,  and  ibe  heirs  of  their  bodies  certain  lands,  Michael 
dies,  the  lands  defcend  to  Thmof  Stanhope  his  fcui  and  heirij 
who  petitions  the  queen  to  graot  thi  reverfiop  to  fome  per«- 
foxis  in  fee,  to  the  intent  that  be  may  make  a  leafe  for  ninety-* 
nine  years  by  way  of  mortgage,  and  enters  into  a  rec6gn(-T  ^ 
zaoce  to  the  queen,  conditioned,  that  nothing  ihall  be  done 
whiift  the  reverlion  is  out  of  (he  prown,  prejudidal  to  th^ 
crown. 

The  queen  conveys  the  reverfion  to  the  lord  Burkigi  and 
Sir  Wiker  MtUmtr^  in  fee,  Thonuu  Stanhpe  makes  a  leafe 
and  then  fuffers  a  recovery,  the  truftees  reconyey  to  th^ 
queen. 

Refoh.  I*    'Twas  a  good  grant. 

a.  Thomas  Stanhope  was  not  reftrained  from  aliening. 

But  I  may  refemble  this  to  the  cafe  of  Falkner  and  BeU 
UughatHi  Mich.  3  Car.  i .  in  C  J?,  reported  by  i  Cr.  80.  and 
Jones  233.  The  cafe  was  this,  Ultimus  prejbyier  cekbramh 
^ivina  in  the  church  of  £11^  Grinjled  was  feifed  in  fee  of  a 
fneflTuage  and  lands  in  jure  prejhyteratui  fui^  and  held  them 
of  the  lord  of  the  manor  of  BramUetun,  by  the  rent  of  1 8i» 
and  other  fervices,  whorbecanoe  feifed  of  the  rest.  Ey  the 
fbatute  of  I  £.  6.  cap.  14.  t^U  mcffKage  aini  lands  became 
forfeited  to  the  crown ;  but  in  that  flatute  there  is  a  faving 
of  all  rcRis  and  fervices  to  all  other  perfons.  The  king  _ 
granted  the  lai}ds  over,  and  no  knhi  was  h^  of  the  rent  for 
above  forty  years  after  the  ilatute  of  i  E.  6.  And  whether 
fcifio  within  forty  years  was  neceflary,  or  no,  was  the  quef^- 
tioa  ;  for  if  it  were  the  fame  rent,  then  feifia  was  neceflfary  ; 
but  if  a  new  rent  created  by  the  ftatuie,  then  feifin  was  not 
fieceflkcy.  And  refolved  by  three  jnft ices  contra  two  in  C  J?. 
that  it  was  a  new  rent*,  and  there  held  by  the  three  juftices, 
that  this  rf  nt  b^ing  originally  a  rent-fervice,  was  tiow  turned 
Into  rent  feck  by  the  sA  of  parliament,  and  became  a  rent 
coming  out  9A  the  womb  of  the  parliament,  as  juilice  Hut" 
Ida  called  it ;  and  thoogh  it  were  thp  fame  rent  in  eftare, 
as  if  there  were  tenant  for  life,  the  remainder. in. fee,  or  if 
defcendible  on  the  part  of  the  mother  ;  fo  now ;  ye)  altered 
in  quality. 

But  the  other  two  juftices,  and  the  whole  court  of  fi.  R. 
wherein  the  firft  judgment  was  reverfed,  refolved,  that  it  is 
|he  fame  rent  to  all  purpofes,  and  'tis  parcel  of  the*  manor  ^  P.  org* 
as  before.  And  it  is  not  a  rent  given  by  the  (latute,  becaufe 
a  faving  never  amounts  to  a  gift  of  any  new  thing,  btjt  is 
^Ji  an  exception  out  of  the  ftatute,  where  other  wife  it 
would  be  extingui(hed  and  loft. 

And 
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And  they  refolved*  that  though  the  tenure  was  iedtoyed, 
it  remained  the  fame  rent  in  fubftance,  and  in  all  other 
things ;  as  if  an  arrow  tofes  one  or  two  feathers,  yet  it  is  an 
arrow  ftill,  or  if  H.  lofes  fome  members,  he  continues  a 
man  ftill. 

Js  to  tie  Obje^iofif  that  tf  the  ad  (hall  be  thus  connrued, 
this  will  be  very  mifchievous,  becaufe  there  are  many  por- 
chafors  for  valuable  confiderationj  and  it  will  blow  up  their 
eftates ; 

Refp.  I.  There  can  be  no  cafe  adjudged,  but  moft  be 
mifchtevous  to  fome  body;  as  t  Cb.  53.  a.  b.    Bat 

2.  The  mifchief  appears  not  in  the  record. 

3.  Better  fufFer  a  mifchief  than  an  inconvenience ;  for 
fiiould  this  ad  be  conftrued  againft  the  intention,  the  king 
•muft  lofe  the  advantage  before  mentioned  ;  and  to  ezpoand 
an  ad  fo,  would  be  generally  inconvenient ;  and  fo  I  con- 
ceive judgment  ought  to  be  given  for  the  plaintiff. 

In  this  cafe  the  court  of  Exchequer  was  divided,  viz. 
Momtague  chief  baron,  and  myfelf  for  the  plaintiff,  and  dt* 
kins  and  Gregory  {oc  the  defendant;  and  thereupon  thecaufe 
wasudjourned  into  the  Exchequer  Chamber,  where  it  was 
argued  again  by  counfel  three  feveral  times,  and  atfo  by 
eleven  of  the  judges;  for  that  North  chief  juftice  of  C.B. 
was  made  lord  keeper  laft  vacation ;  and  all  the  judges,  ez« 
cept  Gregory f  Atkins  and  DotbeUf  gave  their  opinions  for  the 
plaintiffs 

As  to  the  firft  point,  all  but  Jones f  Ciarlton  and  myfetf, 
were  of  opinion,  that  the  iffueof  tenant  in  tail  was  barred 
by  a  fine  levied  by  his  anceftor,  by  virtue  of  the  ftatute  o( 
4  H.  7.  before  the  ftatute  of  32  H.  8.  And  all  whoaigued 
for  the  plaintiff  agreed,  that  the  ad  of  4  Joe.  did  not  deftroy 
the  eftate  created  by  jR.  3.  but  was  only  an  inftrument  to 
perfed  the  agreement  made  by  the  arbitrators  in  the  Derhy 
family.  The  lord  keeper^  opinion  was  delivered  by  the 
chief  juftice  Pemberton,  by  the  lord  keeper's  diredion,  ae* 
cordingiy. 


Term. 
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Memorandum^  Tius  Term  were  made  Serjeants, 
of  the  Inner  Temple^  Sir  G.  Jeoffries  Recorder  of  Lon-- 
dniy  Sir  J.  Kefyng^  one  of  the  King's  Couniel,  Ed^ 
mund  Wefi^  R.  Hanfin,  Sir  Fr.  ManUy  and  fV'.  Bug^ 
hy^  Oi  Graff  Inn^  Edw.  Bigland  and  /F.  Ricbard/an  ^ 
of  Lincobfs  Inn  \  Rob.  Wright  of  the  Middle  temple. 


Kirton  ^erfus  Guilder* 

GUILDER  fues  the  pUintiflF  in  the  ecclefiaflical  PitlulMtiop. 
court  at  Tork^  for  procurations  belonging  to  him  at 
archdeacon,  and  libeUi  that  for  ten,  twenty,  thirty  ano  forty 
years  laft  pad  there  hath  been  due  am)  paid  6/.  annually  for 
the  fatd  procurations,  by  the  faid  Kirton  znd  his  predeceflbrs, 
parfons  of  jD.  And  Kirton  by  HoyU  prays  a  prohibition,  and 
fuggefts,  that  the  faid  duty  hath  not  been  payable,  and  de- 
pies  the  prefcription,  and  fo  the  ecclefiaftical  court  cannot 
have  conufance  of  a  prefcription,  which  is  properly  triable 
by  the  common  law.  RaftoTM  Ent.  483.  2  Roll.  Mr.  283.^. 
16.  2  RoH.  Rep.  293. 

But  Hok  €  contra,  that  procurations  are  payable  of  com-  Pncontloai. 
Qioo  right,  fJnwood  67;  as  tithes  are,  and  no  adion  will  lie 
for  the  (ime  at  common  law ;  and  a  prefcription  in  the  ec- 
clefiaftipal  law  may  have  a  different  commencement  from 
what  it  hath  by  the  common  law,  and  a  penfion  is  fuable  in  ' 
the  ecclefiaflical  law.    F.  N.  B.  i$i.i. 

Per  Cur.    A  confultarion  is  granted  quoad  procurations 
demanded  ge^terally ;  but  if  the  plaintiff  denied  iht  quantump  , 
then  a  prohibition.    . 

William  Cole  £fq;  verf.  William  Ireland  Gent. 
Leiceft. 

THE  plaintiff  declares^  that  whereas  12   ifovemlerHtmdrtA. 
27  Car^  2.  the  king  by  his  letten  patent  then  dated  ij^f  606 
had  made  bin)  flbtriff  of  the  county  of  Leicefter,  cufiodinulum  skia.  41. 

fuamdiu 
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quamdin  di^o  Domino  Regi  pkceretf  which  office  is  an  ancient 
office,  to  which  the  right  and  title  of  naming  and  coofti- 
tuting  a  bsixXxtt  of  the  bailiwick  of  tbehundr^  of  Gartree 
in  the  faid  county  time  out  of  mind  hath  belonged,  and  flili 
^  P.  361.  is  incident,  annexed  and  in fe parable  from  the  fame;  ♦and 
that  every  HieriflF  of  the  faid  county  for  fhc  linoe  being, 
hath  from  time  to  time  named,  confiixuted  and  ought  to 
name  and  cooftitote  a  batliflF  of  the  baiiiwid^  of  the  bn&« 
dred  aForefaid,  and  hath  held,  and  of  rjght  ought  to  hoU# 
view  of  frankpledge  of  the  hundred  aforeiiaid,  and  a  court 
of  the  faid  county  ;  and  by  oocailoQ  thereof  divers  fees, 
commodilies,  proRts  and  emoluments  had  and  received, 
and  of  right  ought  to  have  and  receive  as  incident  there- 
unto. 29  March  28  Car.  2.  The  defendant  at  Turlangtcn 
and  elfewhere  in  and  through  the  faid  hundred  took  upon 
him,  and  exercifed  the  faid  office  for  the  fpace  of  fix  months 
againft  the  will  of  the  pkintiflP,  and  without  any  right  or 
lawful  authority,  and  without  the  plaintiff's  content  or  no- 
mination, the  plaintiff  being  all  the  while  (beriff  of  the  faid 
county :  Apd  alfo  the  fame  igti  of  Marc/i  28  Car.  2.  at 
ShanHfin  in  the  hundred  aforefaid,  the  defendant  did  of  his 
ov/n  wrongy  and  withoot  right  or  lawful  authority  hold  a 
view  of  frankpledge  of  the  faid  hundred,  and  alfo  a  court 
baron,  and  feveral  courts  baron  from  three  weeks  to  three 
weeks  there  did  hold,  and  on  that  occofion  received  feveral 
profits  to  the  value  of  5/.  ad  dammm  40/. 

The  defendant  pleads  Not  guilty,  and  the  jury  find  a 
fpccW-Yerdia,  viz. 

That  the  plaintiff  was  made  (heriff,  as  he  declares. 

That  j2  £.  2.  the  king  committed  to  one  Joht  de  Sading- 
ion  his  hundred  of  Gartree^  in  thefe  words.  Lcic.  Rex  ad 
requifitionem  Ifabellge  Reginsc  Angliae  Confonis  fine  cfaa- 
ri(Timse  commifit  diledo  fibi  Johanni  de  Sadington  valefto 
•  ipfius  Regime  Hundred'  Regis  de  Gartree  cum  pertin' in 
Com*  Leic*  cuftodiend*  quamdiu  Regi  placuerit  Reddend' 
inde  Regi  per  annum  ad  Scaccarium  fuum  \6L  prout  ad  idem 
Scaccariumjam  redditur  pro  eodem,  Dum  tamen  Hundred' 
ill' caftodiat  juxta  formam  Statuti  nuperapud  Lincoln'  inde 
edit'  6?  provif.  In  cujus,  drc.  Tcfte  Rege  apod  Eborum  6 
Fcbr.  per  ipfum  Regem  Et  Mandat'  eft  Johanni  de  Grey- 
defton  quod  eidem  Johanni  de  SatKngton  Hundred'  pr«d' 
cum  pertin'  quod  in  cuftodia  fua  ex  Commiffione  Regis  exiftit 
liberet  cuftodiend'  in  forma  prad',     Tefle  ut  fupra. 

2  O^ober  1  H.  4.  The  king  granted  the  fame  to  JViKm 
Hogkwick  in  h:&c  verba*    Rex  omnibus  tA  <)W8»  ie^  ialiiH 

icm. 
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teiti.     Scifttis  quod  de  gratia  no&rsi,rpecia|i  &  pro  booo  fer*'- 

yilio  quod  d)1e£luft  Armiger  no(ler  VVillielmus  Hoghwick 

nobis  imp^ndit  ic  impendct  \n  futuio  conceflimus  <idetn 

Willi^hno  Hundred*  *  dq  Gariree  i»  Com'  Lciceft'  cum  •  P.   ^6l* 

periin'  Habcnd'  pro  terraino  vitas  Aiic  una  cum  omnibus 

firm*  reddii'  fed'  Cur'  &  omnibus  alits  rebus  proiicuis  & 

eommoditai'  ad  proed'  Hundred'  quoqaomodo  rationabilt 

fpcdan'  five  fiertin'  abfque  aliquo  nobis  inde  reddcnd'  AU- 

quibtts  ftatv.t'  five  ordincitiou'  ant«  dat'  prsrentiuip  fa^* 

hon  obftan'  la  cujus  &c.     T^il«  Rege  apud  Weftm.  <a. 

O3ob.  per  breve -de  privaip  figilla 

19  N^^tmbrr  15  y^r.  The  king  granted  the  faid  hundred 
to  fVilliam  Ireland  father  of  the  defeiuiant,  HaberuP  from 
SdichaelmdJ  laft.  for .  twenty-one  years,  Reddend^  17/.  ijdL 
and  0^.  t;/ft.  for  (lie  hundred  of  G^odlaxion  mentioned  in  the 
letters  patent  17/.  tgtf.  $d.  and  for  «be  hundred  of  Guriree^ 
9/.  2i.  oh.  and  20/*  of  increafe.  , 

5  September  13  Gir.  2.  The  king  granted  to  the.  defen- 
dant the.premifles  in  thefe  word«,  *oiz.  Cuftod'  fiv^  6rm' 
feparal'  Hundred*  de  Goodlaxton  ^  Gartree  cum  omnibus 
&  fingulis  eorum  pertinen'  in  Com'  Leic.  Ac  Officii  & 
Officiorum  S^nefchalli  &  Senefcbalfise  Ballivt  Ballivat'prsed* 
Hundred' dq  Goodi^iton  &  GarUee  &  eorum  alter'  cum 
omnibus  &  finguli^  juribus  membris  pertio'  proficuis  advan- 
tagiis  allocation'  authoriiat'  praeheminenc'  libertat'  &  emo- 
lument' quibufcutique  eifdem  Offic'  Senefchalli  &  Scnefchal- 
f\»  Ballivi  &  Ballivat'  five  Baltivorum  vel  Ballivatorum 
noftrorum  prsed'  Hundred'  de  Goodlaxton  &  Gartree  & 
eorum  dheri  qualilerctitique  fpeQan'  vc|  pertin'  ac  cum  om-^ 
nibus  vadis  feodis  proficuis  commoditat'  &  ad.vantag'  qui- 
ba(cunque  eifdem  Officiis  aut  eorumv  alieui  ut  prsedid'  qua- 
litercunque  fpedan'  pertinen'  five  debend'  una  cum  execu- 
tione  omnium  ^  fii^ulorum  brevium  procefl*.  prxcept'  fum- 
monitonira  arreftat'  warrant,  attachiamem'  ^  mandatorum 
noftrorum  hered'  &  fucceflbrum  noftrorum  iofra  feparal' 
Himdred'  prsd'^ezequend'  &  emergen'  adeo  piene  libere  ^ 
integre  ac  in  tarn  amplis  nicdo  &  forma  prout  aliquis  Balli- 
VU9  vel  aliqui  Ballivi  feparal'  Hundred'  pr^d'  exequi  vel  fa- 
cere  pofiit  vei  poflint  debet  vel  debent  gavifus  fuit  vel  habuit 
gavif.  fuer*  vel  habuer'  vel  gaudere  debuit  vel  debuere  Nee- 
flon  caftod'  leiarum  vif.  franc'  pleg'  &  cur*  prxd'  feparal' 
^luadred^  &  turn'  vicecom,  infra  feparal'  hundred'  prxd'  & 
ceruni  Alter.  Ac  omnium  proficubriim  earundem  letarum 
Vif«  franc*  pleg'  ic  cur'  hundred'  &  turn'  U  ,eorum  cujufli- 

bet 
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bet  Necnon  tmcrciament'  fines  pcents  fbrisfind'  fe£l^  fertri^ 
rtddit*  perqutfition*  cur^  let*  ie  viT.  frinc'  pleg*  &  omnium 
alioram  proficuoram  commmiitat'  libertat'  privileg'  fraiichcn 
*  F-'  3^3*  jorittiSion*  &  ennolument'  <tuorumcunqae  infra  *  ieparaP 
hundred'  prsed*  qooquomodo  provenitn*  didis  feparal*  ban-^ 
dred'  &  officiis  prcd'-feu  eorum  alicai  pertinen*  fpedan* 
five  acciden*  aul  ut  pars  vel  parcell'  eorundem  Hundred* 
Ballivi  Ar  Ballivat'  feu  atiquorum  eornm  habit'  cbgnit'  ac*^ 
cept'  ufitat*  occupat'  feu  gavif.  eziften*  cum  libertate  pro 
levation'  &  colledione  eorundem  infra  feparal'  hundred' 
prcd'  Ac  etiam  cuftod'  (ive  firm'  omnium  ^  omnimodo- 
rum  honor  urn  &  catallorum  felon'  fugitivonifn  felon'  de*  fe 
Si  in  exigend'  pofit'  condemnat'  8t  utiagat'  five  waviat'  bo- 
fu>rum  waviat'  £r  extrahur*  emergen'  crefcen'  contingen' 
five  provenien'  diA'  feparal'  Hundred'  ft  Ballivat'  pried*  feu 
eorum  alicut  quoqooniodo  fpedan'  five  pertinen'  aur  cum 
eifdem  aut  eorum  aliquo  ufitat'  dimiflT.  locat'  five  eravHl 
Que  quidem  Hundred'  &  cetera  piflemifla  per  Literas 
noftras  Patentes  dimiff.  funr  parcel'  pofTeiTion'  antique  co- 
rone  noftre  Anglie.  Facepi'  tamen  femper  &  extra  banc 
prefentem  conceflion'  liobis  hered'  &  fucceflbr*  noftris  om- 
nino  refcrvat'  omnibus  &  omnimod'  fin'  amerciament'  6t 
exttibus  annuatim  &  de  tempore  in  tempus  provenien'  cref. 
cen'  five  renovan'  feu  quovifmodo  forisfaft'  iA  aliqua  cor* 
noftra  hered'  £r  fucceflbrum  noftrorum  de  recordo  five  ali* 
quibus  cur'  nofiris  de  recordo  five  coram  Juftic'  noftris  ad 
Aififas  Juftic'  ad  pacem  five  Clerico  Mercati  provenien* 
crefcen'  acciden'  emergen'  five  renovan'  Ac  etiam  libertat* 
pro  levatiob'  &  coUe£lion'  eorundem  infra  feparal'  Hundred' 
pred'  Habend'  from  the  making  of  the  letters  patent  for 
thirty-one jears.  Reddend'  annuatim  18/.  and  i^d.  oi.  and 
ID/,  increafe. 

The  jury  alfo  find  the  ftatutes  of  2  E.  '3.  cap.  12.  and 
14  £.  cap.  9.  That  the  defendant  did  keep  the  courts  and 
receive  the  profits  of  the  hundred,  as  the  plaintiflF  hath  de- 
cbied ;  and  if  the  plaintiiF  be  guilty  they  aflfefs  5/.  damage. 

Level  for  the  plaintiff.  The  fingle  queftion  is.  Whether 
the  grant  of  this  hundred,  and  other  things  therein.fpecified 
be  good  ?  and  I  hold  that  the  fame  Is  not  good  in  law. 

Hundreds  and  bailiwicks  granted  before  JE^drif  the  fe* 
cond's  time  are  good,  but  not  thofe  which  have  been  granted 
afterwards.  As  to  the  original  of  hundreds  before  kingif/- 
/r^iTs  time,  which  was  jtnM  872.  the  counties  remained 
intire,  but  then  divided  into  hundreds ;  for  before  that  the 
carls  who  were  cm/anguinei  of  the  king  add  of  the  royal 

blood 
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blood  hiid  the  cufiody  thereof.     This  office  continued  in 

the  earU  till  by  reafoo  of  the  great  trouble,    they  were 

weary  of  it,  and  then  were  appointed  Vicecomtes,  which 

continue  to  this  day.     This  office  was  affifted  with  inferior 

*  jurifdifiions,  as  view  of  frankpledge  and  turn,  to  take  in*  ^  P.   364* 

rolroent  of  the  freeholders.     The  hundred  court,  iic.  and 

thefe  courts  continued  until  Edward  the  fecond's  time,  and 

then  the  king  granted  out  of  the  turn  the  leet,  and  out  of 

the  hundred  court  a  court  baron.  Fit^,  Lett  11.  Br.  Leet 

26.  Dytr  13.  b.  64.  But  notwithftanding  thefe  courts  were 

thtiscJiipped  out  ot  the  county,  yet  the  jorifdidion  of  the 

county  remained  intire  to  the  (heriff,  until  afterwards  the 

king  granted  fome  hundreds  away  in  fee,  and  alfo  franchifea 

to  feveral  other  perfons.    And  thereupon  feveral  flat  met 

were  made  to  reflriiin  the  mifchiefs  of  fuch  grants,  whereby 

infufficient  perfons  were  become  owners  of  them,  and  ma* 

naged  them  to  the  prejudice  of  the  people,  viz.  9  E.  2.  the 

ftatute  qf  Limoln,  which  injoins,  that  the  Iheriffs  have  fuf* 

ficietit  in  the  county  10  anfwer  the  king;  and  (o  of  farmers 

of  hundreds,  and  that  executions  (hall  be  made  by  bailiflFs 

of  hundreds  :  So  2  £.  3.  cap.  4.  and  5.     But  thofe  ftatutes 

did  not  remedy  the  inconvenience,  for  the  crown  did  grant 

bailiwicks  in  fee,  and  thereupon  were  the  ads  of  2  E.  3« 

cap.  12.  and  14  E,  3.  cap.  9.  made,  both  which  ftatutes  do 

forbid  the  granting  more  bailiwicks  than  were  then  granted* 

As  to  the  things  granted  they  are  five,  and  none  of  them 
grantable. 

1.  Courts.  They  are  not  grantable  by  the  king,  becaufe 
the  turn  is  called  the  IheriflF's  turn,  31  £.3.  cap,^  1 5.  and  ki 
JPafci.  6  H.  7.  2.  pi.  4.  And  the  county  court  is  the  fbc* 
riff's.  4  Cq.  33.  a.  MiU<m^%  cafe. 

2.  Offices.  The  officers  of  thefe  courts  belong  to  the 
jherifT.  MittotC^c^hy  Scrog*s  csACf  Djr^r  175. 

3.  Fines  and  profits.  They  are.  the  iheriffs,  i  E.  3. 
they  (halk  be  delivered  to  the  ufe  of  the  (heriff. 

4.  Bailiwicks.  That  is  incident  to  the  office  of  the  (he« 
fiff^  and  he  ought  to  anfwer  for  htm.  Dyer  241. 4.  pL  47. 

5.  Hundred.  If  the  (herifF  fhall  not  have  it,  he  cannot 
anfwer  for  efcapes  there. 

This  ver^  cafe  refolved,  2  Car.  Foriefcue's  cafe,  O.  4. 
Jnft.  367. 

Bi gland  contra.  As  to  the  csfe  of  Mition,  and  other  ca- 
fes, wherein  certain  offices  incident  to  iheriffs  are  allcdged^ 
they  fland  upon  different  reafons  from  our  cafe. 

The  king  may  except  any  part  of  the  county  from  th^ 

power 
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tK>wer  of  tke  ibtriflF.     i  R^.  Rep.  118.  Villi  ie  Dtrtf 
-verfus  Foxley. 

.  Of  coftunoa  right  a  hundred  belongs  to  jthe  king.  2  R^ 
Mr.  73.  k 
^  P-  365.  *  A^  to  the  flfltutefi»  That  of  2  £.  3.  rj^.  12.  extends 
only  to  fuch  hundreds  as  were  let  to  farm  by  the  then  king, 
and  the  ftatote  of  14  £.  3.  cap,  9.  is  relative  to  theother  ad^ 
and  ancient  (btutes  are  conftrued  according  to  the  fubfequent 
ufage.  Et  adjwTTuaur.  And  afterwards,  vis.  Pcfck  34 
*         Car.  2.  judgment  was  given  for  the  plaiotlff. 

Ambrofius  ManatonV  Cafe* 

Maadiimas.  A  MBROSIUS  MANATON  had  a  Mandmimi  direfied 
Trcm.  450.  J^  1^  Charles  Luxon  mayor  of  the  borough  of  Trevens 
Sfrfeny  in  the  county  of  Cornwall  to  be  fworn  mayor  thcre^ 
according  to  an  eledion  made  of  him  by  the  faid  borough, 
to  which  writ  the  faid  Charles  Luxon  returns,  that  belore 
the  cominsc  of  the  writ,  and  before  the  ifluing  out  thereof, 
viz.  2*5  O^ob.  31  Car.  2.  he  the  faiil  Charles  was  removed 
from  the  place  of  mayor,  and  one  William  jtmy  then  chofe, 
admitted  ard  fwOrn,  and  from  that  time  kucttfque  fiat  ii 
adhuc  ejl  Major  Burgi  pradidfi,  and  by  reafon  of  his  faid 
office  bath  the  cuflody  of  the  common  feal,  and  thereupon 
he  the  faid  Charles  could  not  reftore  htm,  as  the  writ  re« 
quires ;  And  whether  this  was  a  good  return  was  the  qoef- 
tion  ?  And  the  objedion  is,  becaufe  it  is  not  returned,  that 
the  new  mayor  Amy  was  debito  modo  ele^us,  and  k  may  be 
that  he  was  chofe  out  of  time,  and  not  accorditig  to  char« 
ter.  2.  Returns  muft  be  certain,  and  not  l^  impifcation» 
becaufe  the  party  outed  hath  not  liberty  to  reply  to  them  ; 
and  of  rbH  opinion  were  my  brother  Dolben  and  myfeif ;  bat 
Scrogs  chief  juftlce,  and  Jimes  ju(H'ce  contra f  Thar  when 
Amy  is  returned,  he  (hall  be  Mtudti'deUtomodo  eleHusx  and 
if  an  adion  upon  the  cafe  (hall^be  brought  for  this-falfe  re« 
'  turn,  and  the  i(Tue  be  eleded  or  not ;  if  he  was  not  duly, 
eleded,  it  will  go  for  the  pla'mtifF  in  the  adion ;  as  Co.  Ut. 
381.  Fines  levied,  is  intended -lawfully  levied,  iVeJim.  2. 
cap.  5.  Ita  quod  Epifcopus  Ecclejtam  conferatf  /.  e.  legitime 
conferat.  Non  preeftat  impedimeninm  quodde  jure  mnfirtitur 
effe^um.  But  I  do  conceive,  and  was  then'of  opinion,  that 
the  return  is  not  good,  becaufe  otrty  by  implication.  As 
the  cafe  of  the  recorder  of  Bamftabk^  Pafck.  18  Car.  2.  B. 
R.  The  teturn  was,  Non  conftat  nbHs^  that  he  was  tftr 
eleded ;  and  adjudged  infufficient.    yide  aidett.     And  thefe 

placed 
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)>)aces  do  concern  the  publick  govcfrnment,  and  ve  ought 

not  to  favour  falfe  returns ;  and  if  we  fufped  a  return  to  be 

falfe,  this  court  can  make  a  corporation  *  fwear  the  return ;  ^  P.    aSS^^ 

but  by  reafon  the  court  was  divided  no  writ  went. 

Conftance  Harvey  Widow  of  Henry  Harvey,  De- 
mandant, verjus  Francis  Harvey.  In  Dower. 
In  C.  B. 


T 


HE  tenant  pleads.  That  *after  marriage  the  hulband  tmr. 
had  fettled  other  lands  upon  the  demandant  for  her  *  1?°: '*** 
life,  for  her  jointure,  and  that  (he  after  his  death  agreed*  °^'*'' 
thereto,  and  entered  accordingly.  The  demandant  replies. 
That  it  was  a  voluntary  fettlement  of  her  hufband,  and 
traverfes,  that  it  was  not  for  her  jointure,  and  ifliie  there- 
upon;  and  at  the  NiJiPrius  the  tenant  made  default,  and  a 
petty  Cape  awarded  and  returned,  and  judgment,  that  the 
demandant  have  feifin;  and  the  demandant  fuggefts,  that 
her  hufband  died  feiftd,  and  prays  a  writ  to  enquire  of  the 
damages,  returnable  Craftin.  Pur.  The  (heriff  returned, 
that  he  hath  delivered  feiHn  of  the  lands  particularly;  and 
alio  an  inquifition,  which  finds  that  the  lands  are  worth 
1 14/.  lis,  p9r  unm/m,' and  that  her  hufliand  had  been  dead 
iix  years  and  three  quarters,  and  that  (he  had  fuilained  da- 
mages eccajitme  ditentioms  dotit  ultra  valorem  praiP  fj  ultra 
mipu  (f  cufiaf  Jua  195/  fcf  pro  mf  li  cuftag.  20/.  And 
upon  this  Cortflancet  gratis  releafes  the  195/.  and  demands 
judgment  only  for  the  20/.  And  judgment  is  given.  That 
the  demandant  recover  tarn  valorem  tertia  partis  prad  from 
thedeat4i  of  her  hiifband,  which  comes  to  257/.  and  the 
20/.  and  11/.  de  intrementOf  in  all  269/.  and  the  tenant  brings' 
a  writ  of  error,  and.aiTigns  feveral  things  for  error,  which 
are  made  good  upon  diniinution  alledged,  and  there  being  a 
variance  between  the  inquifition  and  the  writ  of  Teifin,  the 
writ  of  ffitfin  and  execution  was  erroneous,  and  thereupon  a 
writ  of  enquiry,  and  the  value  of  the  land  found  ;  and  now 
ailedged,  that  here  ought  to  be  no  writ  of  enquiry,  becaufe 
the  damages  were  releafed  by  the  demandant.  But  upon 
coniideration  had  of  the  record,  the  whole  court  rePolvedt 
that  the  releafe  ivas  only' of  the  damages  fliftained  occajione 
detentionis  dotiSf  and  not  of  the  mefne  profits  of  the  land, 
for  they  are  two  diftind  things,  as  appears  by  the  prece- 
dents. Co.  Lit.  32.  b.  Betfield  verfos  Rous.  The  writ  is  to 
enquire  not  only  of  the  value  of  the  lands,  but  alfo  of  the 
damages  ratiom  detentiomt  dotis,  and  judgment  accordingly. 

Z  So 
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•  P.  36 J.  ?^  5*  ^ft-  .^"^r-  237»  ^'^'^-  I>o-Mer  en  •  Ju4gment  13*  and  (f 
are  all  the  juJgments ;  and  a  //.  fa.  liej  for  the  JaTTiage9t 
formula  bene  pkciian^i  223.     And  judgment  was  aflirxned. 

Sir  Miles  SuplctonV  Cafe^ 

Cwrt,  C*  IRjM/fei  Stapjeim  having  been  arraigned  lit  tfee  fclng'i 

O  bench  bar  this  Uft  term  for  high  treafon,  and.«  day  ap« 
pointed  next  term  for  his  trial ;  the  profecator,  one  Boldrotf, 
fuggtfted  to  i^e  lords  of  the  privy  council*  that  hii  wife> 
v^ho  he  faid  was  a  material  witne/^,  was  in  ezpefiation  of 
bein|[  bro^ht  jto  bed  every  d^y»  and  &>  (he  could  09$  bf  zx 
the  trial,  «nd  therefore  defir^d  th^  prifoner  m^i  be  tried 
m  the  country ;  and  thereupon  the  lords  of  the  ^ouiicU  or- 
dered*  that  the  judges  of  the  king's  bcpcb  (bould  \fc  attend* 
cd,  and  to  confider  whether  the  indi6tmcnt  may  be  fent 
down  inio  Torkjbire  to  be  tried  t^ere  ir^e^t  afpzcs  bj  ^ifi 
JPrittt,  and  whether  a  Tales  is  grantai^le  iq  caf^p  of  high 
treafon ;  whereupon  Mr.  Attorney  geper^l  att^jnled  a(  ^y 
broiber.  Jdwtf/s  chambcrji  wtier?  rny  brother  JDo/^ni  and  J 
dift:ourfed  together  coqcerning  this  ipatter^  ipy  lord  chief 
juftice  being,  out  of  town^  and  we  did  r^folve,  i.  That  an 
indiftmcnt  of  high  treafon  may  b?  tncd*  by  Njtfi  Frim,  for 
fi)  is  O.  4  Jpft^  73*  and  the  ftatuie  of  14  M  ^.  cap.  i.  gives 
power  to  the  judges  of  i^^  Priut  to  give  judgment^  and 
award  e3(ecution  in  cafes  of  felony  and  treafon,  which  can- 
not be  hut  where  fpcb  offences  arc  tried  by  Nifi  Priust  for 
quatenus  judges  of  Niji  Frifis  they  cannot  give  judgmj^nt  in 
cafes  not  legally  coming  before  them.  As  for  feboy  and 
9iurder»  i.ndi£(m^ts  renooved  into  the  k'uig*s  l^nch  con- 
cerning tliefe  ofFenceSf  may  be  fent  down  to  be  df teroiiqed 
by  virtue  of  6  H-  8.  c0p:  6.  but  that  Aatute  extends  not  to 
treafon.  2.  We  refolved.  That  a  Talef  de  circttmftwUibus 
-may  be  awarded  in  cafie  of  treafon,  by  the  ftatjjte  of  4  and 
5  Pk.  and  Mar.  cjip.  7.  where  the  king  is  party.  Acid  fo 
we  left  it  to  Mr.  Attorney  to  dp  as  he  tbaij  fee  caufe^witb 
tbeprifoner. 


•  P.  368.  ♦  William  Mufchamp  and  others,  Plainti^  vtrfus 
Henry  Afton,  Defendant,     jKrr^r,  Ireland. 

Daiici.  ^T^HE  plaintiff  below  declares  that  fie  was  poffcfW  of 

JL     two  bundled  twenty-fix  hundred  and  an  half  of  lamb- 

ikinsj 
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ikinsg  and  intended  to  tranrport  them  from  the  port  of  the 
city  of  DubHn  to  England,  and  for  the  exportation  of  the 
fame  (kins  had  paid  tonna^  and  poundage^  accbrding  to  an 
aft  of  parlianfient  made  at  Dublin  4  Marci  14  Car.  2.  viz. 
Far  every  iundred  lod.     The  defendant  vi  li  armh  did  af- 
fault  the  plaintiff,  and  hindered  him  from  exporting  the  faid 
Ikins  till  he  had  paid  84/.  8/.  11  J.  over  andnbove  the  faid 
duty  of  lod.  per  cent,  ad  Jkmmm  200/.     The  defendants 
plead  Not  guilty  to  all,  but  the  hindtrance  of  the  exporta* 
tion  till  payment  of  the  84/.  8/.  i  id.  and  as  to  that  they  fay. 
That  by  the  famt  ad  it  is  enafied»  Tktit  evefy  we  exporting 
Irijh  -M^  cui  if  the  kingdani  9/  Ireland  Jhatt  pay  to  the  king 
upon  thi  ixtartitian  thereof,  for  every  fiene  eontaining  i8!b. 
15.  8d.     That  9  April  1676.  the  king  by  indenture  granted 
the  duty  to  the  defieildantt  Haband.  from  Chriftr^at  1675. 
till  CSrifimae  1682:    That  there  was  upon  the  faid  flcins 
1351  ftone,  and  y-eighthsof  afione  of  wool  of  fit  months 
growth,  arid  tfiat  84/.  8#.  11  J.  was  due  for  the  fame;  and 
for  not  payment  a  feizure  prmU.    The  ptaimiff  demurred. 
This  aAion  was  originally  brought  in  the  Common  Pleas  in 
Ireland,  and  judgment  there  given  for  the  plaintiff;  and 
ttpon  a  writ  <rf  erfor  in  B.  jR.  in  IreUtnd,  that  judgment  af- 
firmed ;  and  now  the  defendants  have  brought  this  writ ; 
and  upon  debate,  whether  the  duty  (hould  be  paid  both  for 
the  (kins  and  the  wool  fct>aratdy  and  diftiadly.  We  all  re^' 
fotred,  That  thei«  (hall  be  but  only  one  duty  paid,  vit  for 
tlie  fcins ;  for  it  cannot  be  prtfumed,  that  m^n  will  kill  th6 
lambe  barely  to  deprive  the  king  of  his  coftoma ;  and  by  th^ 
aft  of  parliament,  /.  /.     H 

Sheep-{kitis  tawed  with  the  wool  on,  anp  hundred  1  10  o! 
PMfs  dreft  or  undreftf  without  Che  wool>  an  hun- 
dred -  -•  -  -loo 
Shtep-fcitw  wiifr  the  wool,  the  himdreit  loo 
L#acBb*fleini  dreft  or  undreft,  the  hundreif  d  16  9 
jBy  which  it  appears  that  lambkins  are  to  eantatn  the  wool  s 
an  tbenr;  and  it  is  not  ufuai  in  many  phic^s  to  (hear  lambsa 
and  iberefore  judgment  wi^  afirmed.    fef  M  &r\ 


Z^  Tdftffl 
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Wimdi.  >TpHE  (irft  day  of  ih'w  term  Elizabeth  CeKer,  the  wife 

X,     cf  Peter  CeSer^  was  tried  at  the  bar  upoo  an  tndid* 
ment,  for  TIkt  Jbe,  with  others  unknown^  I   November  3s 
Car.  2.  dideompafs  and  intend  the  death  $f  the  KJNGf  t9 
change  the  governmenr,  and  extirpate  the  Proteftant  rdigUNiy 
and  to  that  purple  did  meet  and  advife  together ^  atid  did  contri- 
bute, pay  and  dijburfe  great  fums  of  money  ;  and  for  better 
conceiving  of  the  treafons  aforefaidy  did  dififwrfe  great  fums  of 
money  to  divert  perfins  to  lay.  and  charge  the  tret^ans  upon  other 
perfons.     Upon  not  guilty  pleaded,  (he  was  found  not  guilty. 
Ther6  was  one  perfon  who  came  againft  her  as  a  ifritnefit 
who  was  the  then  profecutor,  Thomas  DangerfieU,  agaioft 
whofe  evidence  the  prifoner  excepted,  for  that  he  had  been 
feveral  tinned  convtded  of  cheating,  and  had  been  fet  v^ 
tlie  pillory,  and  had  been  whipped,  and  was  of  very  Httk 
credit,  and  then  would  have  produced  a  pardon  of  tbcfe 
offences  ;  but  (he  produced  a  copy  of  a  convidiofi  of  a  fe- 
lony, for  which  he  was  burnt  in  the  hand,  which  was  out 
of  that  pardon ;  and  alfo  an  outlawry  for  another  felony, 
which  was  likewife  out  of  that  pardon  ;  and  fo  his  teftimooy 
was  fet  afide.     And  it  was  debated,  That  admit  a  witneTs 
be  convided  of  felony,  and  afterwards  pardoned,  whetbcr 
be  (ball  thereby  be  reft6red  to  be  a  good  witnefs?  and  my 
lord  chief  juftice  Scrogs  and  myfelf  were  of  opinion,  Tlut 
be  coMld  not,  becaufe  the  pardon  doth  take  away  the  pu* 
jQi(hment  due  to  the  offence,  but  cannot  reftore  xhfi  petfoo 
to  his  reputation  ;  and .  of  that  opinion  was  juftice  Nichk 
in  Cuddington  and  Wilkins*^  cafe.  Moor  87a.  pi  1213*    But 
my  brother  Jones  and  Dolben  contra ;  and  fo  afterwards  did 
I  conceive ;  for  in  the  cafe  of  Cuddington  and  IVi&inSf  ts 
'tis   reported  in  Hobart,  'tis  faid.  That  the  pardon  takes 
away  not  only  pcenam,  but  reatum.    Another  queftion  wst 
ftarted,  viz.  Whether  a  roan  convtded  and  burned  in  the 
hand  be  ftigmatique  as  to  his  teftimony  ?  And  Jones  Mi 
*  P*   370.  ^^^  he  was  not,  becaufe  the  burning  of  the  hand  *  is  no 
part  of  his  judgment^  and  is  by  4  H.  7.  a^.  13.  only  to 

DOtifj 
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notify  to  the  judge  that  he  bath  had  his  clergy  before,  % 
C^k  50.  a,  Biggiiu's  cafe.  But  I  have  examined  that  cafe; 
and  do  find  that  no  judgment  was  given  therein,  but  com* 
pounded,  as  'tis  xeported  both  by  3  Cro,  682.  and  by  Moor  * 
57  f«  pL  782*  And  Cr^.  fays,  there  were  two  judges 
againft  two ;  and  Moor  fays,  'twas  agreed,  the  king  could  • 
Bot  pardon  the  burning  of  the  hand  in  an  appeal.  And  in 
truth.it  feems  to  me  to  be  part  of  the  judgment;  for  the 
entry  is,  IJeo  conjideraiutn  efiy  quod  le  offender  cauterizitur  in 
mmu  Jim  Uva.  Rafi.  Entr.  i .  b.  and  56.  a.  But,  upon  the 
whole  matter  it  appears  by  HeJiof!s  cafe,  cited  in  Foxkf% 
cafe,  5  Ci.  1 10.  «.  Thkt  the  burning  in  the  hand  is  (by 
virtue  of  18  ERz.  cap.  6.  which  fays  he  (hall  be  forthwith 
cnlar^)  in  nature  of  a  pardon,  and  the  prifoneris  thereby 
cleared  from  the  oflence,  and  cohfequently  he  is  a  good 
witnefs,  and  not  ftigmatique.  Hob,  292.  Searl  veifus 
miUams. 

Thomas  Hunt  verfus  William  Danvers.    AJfumpfiL 
Error  in  C.  B. 

THE  plaintiflF'  in  C.  5.  declares.  That  there  was  adif- Aflampfiu 
courfe  between  him  and  the  defendant  concerning  a 
portion  of  tithes  in  the  parifli  of  Banbury^  and  of  the  rec- 
tory of  Banhajf  and  concerning  divers  controverfies  con- 
cerning the  fame,' and  concerning  a  verdid  for  18/.  againft 
one  Ibnry  Tajker  for  the  tithe  of  Berrymore-Mead  obtained 
by  the  plaintiff;  and  thereupon  the  defendant,  inconfidera- 
ti<m  that  the  plaintiflF  at  the  requeft  of  the  defendant  would 
aocjuit  the  faid  Henry  Tajker  from  the  faid  1  ^/.  ^J  acqmetaret 
cmnei  Mot  oecupatores  of  the  lands  called  Crench^  Berrymore^ 
Mead^  Burdens^  Gabereffer^  UtikFuOarke^  Great  PuUarke, 
CaftUenead,  lie.  from  all  arrears  of  tithes  then  unpakl  to 
the  plaintiff,  and  permit  the  defendant  then  to  receive  of 
the  then  occupiers  of  the  aforefaid  lands,  the  tithe  of  hay 
growing  upon  the  faid  lands,  which  then  had  not  been  re- 
ceived by  the  plaintiff,  did  promife^ 

I.  To  allow  the  tithe  of  hay  of  the  faid  clofes  to  be  the 
right  of  the  plaintiff,  and  clearly  to  belong  to  the  faid  por-. 
tion  of  tithes. 

•  2.  That  the  plaintiff  from  thence-fof ward  (houldqui-*  P.  571. 
etiy  receive  all  tithea  of  the. faid  clofes  without  any  inter- 
mption  or  moleftation. 

3.  That  be  would  feal  a  writing  purporting  a  difclaimer 

of 


T^rm.  Trin,  32  Cas,  4.  i^ior  B^.R*. 

of  the  defendant  and  his  truftees  of  the  tithes  of  the.  ftid 
dofes. 

The  plaintiff  in  fad.  fays.  That  he  hath  don^  all  on  his 
part,  and  ^fljgns  for  breath,  that  the  defendant  did  not  per^ 
mit  the  plaintiff  to  receive  the  tithes  of  jhe  faid  ctofes 
V^ithout  interruption  and  moleftation  f  but  i^m  JkftrA.  26 
Car.  2.  did  profecute  two  fuits  in  the  Excheqoer  chamber, 
ad  damnum  300/.  Upon.iS/i/;/  ^Affumpjit  pleaded,  and  verdift 
and  judgment  for  the  plaintiff,  the  defendant  brings  a  writ 
of  error,  and  afligns  ilie  general  eiiior,  ITie  fole  queftion 
piopofed  by  Hob  of  counfel  with  HunU  fhe  plaintiff  \n  the 
Writ  of  error,  was.  Whether  a  fuit  in  equity  be  a  breach  of 
the  agreement,  fiich  as  the  con^moti  law  (^  t^ke  notice 
of?  j^nd  relied  upon  3  Leon.  7$. 

And  1  have  confidered  that  book,  and  others^ and  d^coQr 
ceive  fgch  fuit  is  a  diflurbance  ;  for,  i.  Bx  viiermini^vbtxi 
k  man  is  in  poffeffion,' to'  be yL^^ofiutfie^o  appear  in  chancery 
is  a  diflurbance.  And  this  fuit  arifcs  by  reafon  ot  the^ 
tithes,  I  Jnd.  137.  pL  188.  Burr  verfus  Higgj.  Debt 
upOQ  an. obligation,  conditiomd to  permit  tise  pEaiatiff^ qui- 
etly to  take,  reap  and.c^tFy  away  corn.  I'he  defendant 
pleads  qwd  permifit.  The  plaintiff  replies  that  hp  came  and 
forbid  him  to  reap  ;  and  adjudged  a,  breach  oC  t^e  conditipiu 
MicL  47  E.  3.  12.  a.pl  51.  In  an  afl[i«c  between  two  te- 
nants in  common,  a  forbidding  by  word  of  mouth  to  tiic. 
^nant  to  pay  bis  rent  was  adjudged  a  dtifeifm. 

True  it  is,  that  Selby  and  Chute's  cafe  is.  That  a  fuit  in 
c;hancery  is  no  difturbancc,  as  *tis  reported  by  Moor  859. 
pi  1179.  \  Roll  Abr,  43O;  pi  15.  I  Browttk2^x  Buf  by 
tjie  record  itfelf,  Winch  Intr.  1|6.  it  appears  that  jud^ 
rpen(  was  given  for  the  plaintiff,  zT\A.Winc\  was  one  cf  the 
judges  that  gave  the  jude^ment ;  for  this  was  it  Jac.  and 
he  was  made  jud^e  9.  Jm,  and  fo  he  ifaould  know  better 
*  thar^  any  of  ihofe  who  report  the  cafe,  noneof  w^lchtheii' 

attended  the  court  of  C  '£.  but  Bfowkkv)  '^  mA  this  ju<^- 
fnc^r^i  is  entered  not  in  his,  but  in  WidUr^^  oiBttf. 

As  to  the  cafe  circd  at  the  bar,  3  t^on.  71.  Tire  fbit 
)va8  there  againd  the  leffor  by  a  firanger ;  a^id  (b  the  leffee- 
coyld  pot  he  diflqrb^d  thereby.  And  1  take  fuch  a  fuit  not 
to  be  a  breach  of  covenant  agatnfl  incaix^brances,  becault  a 
1?  P.  372«  f  decree  is  no  incumbrance  upon  the  land,  but  ^ris  a  molei^ 
tation  to  the  perfon.  And  the  Uw  dath  take;  notice  offuita 
in  chancery ;  for  a  forbearance  to  fue  in  ch^npery  is  a  mod 
confideratiori  to  ground  an  AJfumpJlt^  3  Cro^  7^8.  Dowdenay 
verfus  Olandf  by  the  courts  of  C.  B.  SMid  B.  /?.  and  fo  i* 
3  Crp.  847.  Coul^n  verfut  C^irr,    And  of  this  ppioipn  ware 

the 
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die  other  three  judges;  but  my  brother  Dolben  found  t 
flaw  in  the  afligmnenc  of  the  breach  of  the  proxnire ;  and  fo 
it  was  adjourned. 

Vifcouht  Clare  ferfuj  Linch.     £rrar.    Ireland. 

AN  ejedment  for  lands  in  the  county  of  Clare,  of  theTvUi. 
denaifeof  Ffier  Cranjbarough  for  ten  years.     Upon 
Not  guilty  pleaded,  jfTue  was  joined,  and  then  there  is  an 
entry  upon  the  roll  thus: 

Et  fuper  hoc  pro  indilFerenti  trtatione  exit'  prsed'  inter 
fortes  prsed'  fuperius  jund*  habend*  eaedem  parre^ex  eorum 
unanioii  conienfu  &  aflenfut  &  ex  aCenfu  &  confcnfu  eor'um . 
Confilii  &r  Anorn*  in  Cur*  Domini  Regis  cor^m  ipfo  Regr 
K^c  (ciiicet  apud  the  King's  Court  pradid'  petunt  Breve 
Domini  Regis  Vic*  Com*  Corke  dirigend*  de  Venire  £a- 
ciend' coram  dido  Domino  Kege  hie  &c.  duodecim,  drc. 
de  Corpore  Com*  foi  ad  tri^nd*  exit*  praed*.     Kt  quia  vide*  * 
tur  Cur'  hie  quod  pet]tio  ill'  eft  nationi  confona,  Ideo  pr«c 
ccpt*  eft  Vic*  Coro^  Corke  prsed*  quod  Venire  fac*  corani . 
Domirio  Rege  faic  fcilio^r  apbd  ihe  King*s  Court  die  Martis 
proximo  poft  Odab*  Pur*  Beatse  Marias  Virginis  duodeclmi 
^c.  de  Corpore  Com'  Aii  per  quos  &c.  qui  nee,  5rc.  ' 

J  Then  there  is  a  Uifipriut  granted  to  the  faid  county  of 
C^le,  and  the'caufe  there  tried,  and  a  biil  of  exception! 
pul  in,  and  upon  debate  in  J3.  R,  in  Ireland^  judgment  was 
given  for  U>rA ;  andnOu^  the  lord  vifcount  C/or/ brings  a 
ivrtc  of  error,  and  afligns  the  general  error ;  and  the  qiieftion 
now  debated' was.  Whether  confent  can  make  this  trial, 
had  in  a  foreign  cotinty,  good,  contrary^  to  Crotm  and  £/• 
ward^i  cafe.  Hob.  5- 

And  we  all  refolved  that  the  trial  was  well  had ;  for  the 
cafeinP^/^^.  44  £t  3;  6.  i-/rf.l  %.  is  as  ftron^  a  cafcj,  where 
villenage  was  tried|  where  the  lands  lay,  and  not  where  the 
adion  was  brought,  as  it  ought  to  be  by  law,  but  confent 
made  it  good,  VideDoirmif'i  cafe,  5  Co.  where  confent  (ball 
niakc  good'  what  otherwife  woulfJ  not  be  fo.  kn^  Crws 
^nd*  Edwardf^s  cafe,  the  confent  was  entered  on  record,  #  p^  ^j^^ 
as  'tis  in  th!«  cafe.  And  fo  judgment  was  affirmed,  in 
the  "point  refolved  2  Roll  Rep.  166.  Macduncoh  vcrfus 
Stafford,  Ta^^r  106.*  %  FtoU.  /Jf/.' 363.  /.%^  vcrfus 
WilUttihs. 


Topham 


Condition. 
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Xop^ii^  v^fi^  PanneL 

DEBT  for  20/.  upon  condirton  that  Jtme  Mafm  altar 
Fawfiep  (hall  pay  Tigs.  4^. ,fuch  a  d^y  10  the  plain- 
tiff, or  perfonalty  appear  23  yan.  inftant,  in  the  hoofe  of 
tVilliam  Barrtjley^  cfq  precifely  at  fen  o'clock  in  the  morn- 
ing. The  defendant  pleads,  that  the  faid  Atme  M^on  upon 
the  faid  23^/  day  of  January^  and^  diverfe  days  as  well  before, 
as  after,  fx  nufitatione  Dei  ^grofajuitf  ii  fuhquadam  morho  ex 
vifitatione  prad^  tant^  laboravit^  qwd  eadem  Arma  iotaliter  inkaH" 
Its  adetmpdrenf  fupereundemvicejitrtum  tertiam  diem  Januatrti 
in  prad*  domo  prafai'  IVillielm  Bamejley  devenit,  fiiBcei 
apud^  Off.     Et  koc^  iSc.     The  plaintiff  demurs. 

And  firft,  the  court  feemed  to  agree  that  the  plea  as  to 
the  ficknefs  was  good,  not  with  Sanding  Co,  Lit.  259-  h.  i* 
Anderf,  32.  pL  79.  and  Bra.  Saver  defatdt  45  and  48  Abridge' 
tnerU  de  AJfife  53.  tf.  and  which  is  allowed  an  excufe  in  ouN 
lawry  for  feldny,  Fitz.  Challenge  15}.  For  'tis  not  barely 
ihc  was  fick,  ^c.  but  ex  vijitatione  Dei  ttgrotafiit,  y  iots^ 
IHer  inhahilis  ad  comparend^  lie. 

But  ^dly.  They  refolved,  that  though  the  condition  bo 
tn  the  dibjundive,  and  one  part  is  impoffible,  yet  that  the 
other  ought  to  be  performed,  as  the  cafe  is,  becaufe  to  be 
,  done  by  a  ftranger  ;  and  my  brother  Dolhen  urged,  that  the 
reafon  given  by  the  lord  Coket  was  not  needfnl  in  that  cafe; 
and  by  that  reafon  there  given,  if  I  fell  my  land,  atid  defire 
the  purchafer  to  pay  the  money  down,  and  1  will  either 
make  him  an  afTurance^  or  pay  the  money ;  if  I  idte,  the 
money  would  be  loft.  And  judgment  was  given  for  the 
plaintiff;  for  this  reafon  chiefly,  that  the  appearanee  was 
;o  be  by  a  ftranger,  and  not  by  the  obligor  himfelf. 

♦P.  374.*  DominuB  Rex  verfus  Honora  Munfon   &   alios, 
Errtn^.    Jjftfes  at  Hereford. 

Oath.  fTp  H  E  defendants  were  iodifled  for  refufing  the  oa!h  of 

X  obedience  injoincd  by  3  Jac.  cap.  4.  and  the  indid« 
ment  was,  that  at  the  aiTifes  and  general  gaol-dellvery  held 
before  Sir  Robert  Atkins ^  &c.  and  Zachary  Babington,  gent. 
eidem  Roberto,  Atkins  and  Timotieo  Littleton,  iic.  hoc  vice  of* 
fociat.perfacrgmeniumftiumy  i^c.  prsfentat.'exijlit  modo  fequen, 
viz.  Jxtr.  pro  Domino  Rege  prsefentant  quod^  at  the  general 
quarter- feffions  for  the  county  of.  Hereford^  14  Jatmary 
30.  the  juftices  pf  peace  did  tender  the  faid  oath  to  the  de« 

fendants, 
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fendants^  and  they  refured,  and  that  afterwards  ad  AJJifas  tent, 
pro  Com.  Hertford  pr^d.  3 1  Martii  3 1  Car.  2.  Coram  Roberto 
Atkins  Milite  Bakes  un.  Jujiic.  dtfft  Domini  Regis  de  Banco 
ti  Zacharia  BsAit^on  Gen.  eidem  Roberto  Atkins  bf  Timothe9 
Littleton  MiL  un.  Baron,  Scaccarii  di^i  Domini  Regis  ad  AJfifas 
in  Com.  Hereford pr^d.  capiend.  afflgn.  performam  Statut.  the- 
faidjuftices  Atkins  and  Zaciary  BMngton  again  tendered  the: 
laid  oathf  and  they  refufed  to  take  the  fame ;  and  upon  not 
guilty  pleaded,  the  defendants  afterwards,  reliSA  verifiea^ 
Hone,  confefs  the  indidment ;  ^nd  judgment  is  given,  that 
the  defendants  ponantur  ii  quilibet  eorumpanatur  extra  protec' 
iion^  di^i  Domini  Regis  ^  i^  quod  fori sfaciant  i^  quilibet  eorum 
firisfaciat  di^o  Domino  Regi  omnia  bona  IS  catalla  terras  iS  te^^ 
ftementa  fua,  and  that  they  committantur  IS  quilibet  eorum 
committatur  Gaolee  di£li  Domini  Regis  in  Com.  Hereford  pntd. 
Hidem  renumjisr.  duran.  beneplacito  diHi  Domini  Regis,  iic* 
Upon  the  writ  of  error,  the  error  aiSgh^d  was,  that  the  fe« 
cond  tender  of  the  oath  was  by  the  juftices  of  affife  only. 
Whereas  the  flatute  of  3  Jac,  fays,  it  mud  be  by  the  juf* 
tices  of  afltfe  and  gaol*delivery,  and  this  error  feemed  not- 
to  be  allowed  by  my  brother  Dolben,  but  by  the  other  two 
it  was  not  fpoke  to.     But  1  conceive  'tis  error,  and  that  the 
juftices  of  affife  cannot,  by  virtue  of  that  commiflion  barely, 
tender  the  faid  oath ;  for  the  ftatute  fays,  that  in  cafe  they 
fliall  refute  to  take  the  faid  oath  tendered  them  by  the  juf- 
tices  of  peace,  theft  the  faid  juftices  (hall  and  may  commit 
the  fame  perfons  to  the  common  gaol,  there  to  remain  with- 
out bail  *  or  mainprife,  until  the  next  affifes,  where  the  *  P.  ^•jg, 
laid  oath  (hall  be  again  in  the  faid  open  affifes  required 
of  thejn  by  the  faid  juftices  of  affife  and  gaol-delivery  in  their 
open  affifes,  every  perfon  fo  refufing  ftall  incur  the  danger 
and  penalty  of  Prsmunire ;  by  which  it  appears,  that  they 
being  committed  to  gaol  by  judgment  of  the  juftices  of  peace* 
stone  can  deliver  them  but  they  who  have  power  to  deliver 
the  gaol.     And  though  the  (kuutedeFim'bus,  27  £.  i.  gives- 
jpilices  of  affife  power  to  deliver  the  gaol,  that  is  intended 
only  of  felons,  as  appears  by  Stanff  Pla.  Cor.  57  and  58.  But 
the  judgment  was  reverfed  for  another  error  incurable,  foi' 
inifreciting  the  oath  contained  in  the  olSL  ;  for  whereas  the 
oath  in  the  ad  is,  and  him  and  them  will  defend  to  the  utter^ 
fnofi  of  my  power  againfi  all  confpiracy  and  attempts  whatfoever, 
the  indi^ment  is,  agaiujl  all  confpiracies  and  contempts  what- 
fiever. 


Domtntts 
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DommuB  Rex  vsrju^  PemKngtx>n:    Error.    Ch^^tf 
EiTof,  np  H  E  indpQfrftert*  vr^'  for  ^Mtcrihjf  ittttf  tte  ctefi?  of  imc 

fined  l^aAamt  rhrerrdr  nfligdeii'is^  becatrT^  rM  (iVft  prbceW 
irar^^W;  wheitas* ill  tfH  iMMSM^tf^ts  fdf  tr^Ys'^iicf  imdef 

\ras4or  this  cairfe  rkterftA 

ll)addcfworihV  ^c/ -i^^r/Zf^  Ai^d^ 

Bankrupt  T^  ^  ^  ^^'"^  ^*^^  "P^°  *  fpccial  prqmife;  The'quefiioii 
I  Diinv.  Abr.  X  bet\K(eeiT  the  plaintiffe  ^d  dcfendaot  wasy  wlieiber 
686.  p.  I.  JViJb'am  Griceyfzs^^  bankrupt^ before  a  conveyance  bjp  hintf 
a  Jon«  141.  ^^^^  ^^  ^j^  defendant  and  Alfary  his  wife^^  d#ted  zySfpitM: 
23  Car.  2;     And  the  jury,  (ind^  a  fpecial  verd)^.  ^ 

That  tht:  faid  WilBam  Gricr^^soL  fpbje^  bdrn  of  CheT 
king'  cf  Enghndr  and  U ved  at  DuiHn  i  n  Ir^k^. 

That  before  thre  making^oflthe  faid  conrveyance  he'tfaded 
9^  a  merchant  at  Dublin^  and  got  hidiviiig'by  buyiogrand^ 
felling.  ^ 

That  he  frequemly  canae  intp  EngJa$ut^  boVgbt  gufod^ 
tbere»  and  fold  them  in  Ireland^  and  beca^ie  ind^llMd  ttf  di^ 
versperfonsia  divers  fonw  of  money  asf  yet  unp^aidy  etceed^ 

ing-IOQ:/.  

*.P.  5^6^'  ^That  heoncedidfellinfrtj/msffplu-celofneamcMigliet^ 
and:  at  another  time  in  luland^id  fell  a  parcel  of  taitowti^ 
be  delivered  ac  Ciejhr  io  j&ifibu^  whicb^  wtis  dooe .  a6> 
cordingly.'  .        .       .        ^ 

That  he  left  his  hoiife^amd  trade  in  Dublin,  and  there  ab« 
fconded^from  his  creditors. 

That  he  afterwards  fojdumed  with  a  frifnd'iit  Et^hmd§ 
and  gave  order  to  be  denied^  aifd  abfcpnd^d  from  hiftcredt* 
tors  in  England  before  the-making^f  the  faid  cdHveyance.    , 

Xhatthe  faid  conveyance  .was  made  bona  jMr,  afid  fcM*' 
vokiabie  confideration,  z^^O^iob.  2yCar.  2w  but  dated  i}- 
S^f^.2iCar.  21 

And   upon  this  *  verdid  vpre  rtMvtd,  that  Grice  wa4  a 

'   '       bankittptbefore  the  conveyance;  for  though  beisfod^dto 

•  buy  and  fell  but  once  .in  EnglandV  iv'^s; not  neceflary  that  he 

do  fo,  for  nnny  merchants  do  only  buy  beyond  fea  andfetl 

here,  and  others  do  oniy  buy  here  and  fell  beyond  fea;  for' 

'tis  trading  that  makes  a  perfon  capable  of  being  a  bankrupt, 

and 
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•nd  *(ts  plain  that  Grice  did  trade  in  Englanck     And  judgment 
was  ^en  accordingly. 

Memorandum,  June  18,  1680.  Mr.  Ifathmiel  Redding 
having  been  conviSed  (before  judices  of  oyer  and  torintner 
by  virtue  of  a  fpecijil  commiiTion  for  that  purpofe  granred) 
for  endeavouring  to  perfuade  Eedhw,  who  was  a  witoefs 
againft  the  nobreoien  ttnprironed  in  the  tower  of  tondm^  to 
forbe^ir  his  profecution  of  them  ;  and  he  the  faid  Mr.  {Lei- 
ding  having  had  judgnoent  executed  upon  him  by  being  fet  ia 
the  pillory,  and  fined.  1000/.  and  imprifonecf  for  the  fannet 
ftut  bis  fine  fince  pardoned  by  the  king,  came  this  day  into 
courts  and  demanded  that  an  information  which  he  there 
brought  in  his  hand  might  be  received  by  Mr.  Aftrey  againft 
the  commiflioners^  who  condemned  him,  of  which  my  bro- 
ther y^nes  and  brother  D^Iben  were  two,  and  that  the  infor- 
mation may  be  fiUd.  But  the  court  did  declare  that  he -was 
in  a  wrong  way-  ta  exhibit  any  information  in  this  manner^ 
and  did  caufe  bis  wordSf^  whereby  he  did  accu/e  the  two 
jqdgesof  oppreflion,  to  be  recorded  ;  and' for  thofe  words, 
and  for  that  he  was  infamous  by^  having  been  on  the  pillory, 
the  g/entlemen.  at  the  bar  did  pray  that  his  gpwn  might  be 
pulled  over  bis  ears  (be  having  been  formerly  a  praSifer  al 
the  bar)  which  was  ordered  and  executed  ip  court,  and  he 
was  alfo  condemned  In  court  to  pay  the  kiog  5Po/-  and  to 
He  in  prifon  till  he  paid  it.  He  feemed.ia  complain  much 
for  not  being  allowed  a  writ  of  error  to  revei:(<  ^  his  judg- «  p^  ^^^ 
ment  before  the  commiflioners ;  and  afterwards  the  laft  day  *  ^//' 
of  this  term  he  petitioned  tabe  fparcd  his  fine,  and  there-  r^)  lathis 
lore  the  court  did  remit  his  fine  and  tnprifoament,  and  only  ^^pf^j^^, 
tpok  a  recognizance  of  him.  for  his  gppd  behaviour ;  for  that  cited,  who  was 
during  the  term  fuch  nower  remains  in  the  uidges^    Cq>  Lit  <iaed  1 500V. 

^/-^  ^    /^li  &  afterwards 

term  reduced 
to  $00 1.  And  thovgi)  It  be  ftid,   i  Cr.  l$i.  In  Sir  James  WingfTcld^s  e&fe,  that  6ne8  aOef- 
jtei  ia  cotnt^  bf  jad^ment  iipcn  an  infoniNiti^ii^  catmot  be  «rtenMrrAqttfilified  or  mitigaced, 
fi  U  meant  In  another  term,  and  not  iihlkc-famr  termi 

£l!oii»Uius  Rex  var/us  OcuUcon*.    MidiiifM. 

AN  indifimcnt,   that  the  defendant  born   within  the  Prieft. 
king's  dominions,,  being  »y  prieft,  afid.  ordained  by 
auihoiity  from  the  fee  of  Rome,  a8  Febr,  31  Car.  2.  infra 
hoc  Regmm  Anglia,  fcilicet  at  .the  parish    o\  S  .  Margarct^^  . 
WeJIminJJer^  proditorie  IS'  uf  falfus  ppditor  dl^i  Domini  Ri- 
{unuftffiUt.  tfremanj^tcMiraJirmam  Joint,  in  huJMfmodi  cafu 

edit. 
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^Jit.  y  provif.   Et  contra  pacem,  He.  upon  ik>t  guiUy^  the 
jury  find  a  fpcciai  verdid. 

That  the  fatd  defendant  was  born  in  Irtkmd^  within  the 
king^s  dominions. 

'  Thai  he  isfacerdoi  fa^us  y  ordinat.per  authriiai.  derived 
from  the  fee  of  Rome  before  28  EebrV^i  Car.  2. 

.That  on  the  faid  28  fehr,  31  Car.  2.  the  defendant  in  a 
certain  (hip  failing  from  Bourdeaux^  in  the  dominion  of  the 
king  of  France,  towards  Cprke  in  Ireland  by  temped:  coaSut 
Jiiit,  Anglica  was  driven,  into  Minehead  in  Somerfetjbire^ 
and  th^re  ittimed\iie\y  prpaJtaproditionepned.capt.  &  appme^ 
henfusjuit.  Sed  utrum  fuper  tola  materia  the  defendant  be 
guilty  or  no,  petunt  advifamentum  Cur.  And  I  conceive 
upon  this  verdid,  the  defendant  is  not  giiilty^  for  thefe  rea- 
,  fons. 

1.  From  the  preamble  of  the  a£t  of  27  EUz.  cop.  2.  which 
fays,  that  whereas  divers  perfons  called  jefidtSf  feminarj 
friejls^  and  other  priejis,  have  of  late  years  come  and  been  fetdt 
and  daily  do  come  and  are  fent  into  EngUnd  to  withdraw  the 
fubje^s  from  their  obedience,  &c.  Now  this  man  neither  came 
Dor  was  fent,  properly  fpeaking,  but  coa^us  fuit  into  Mine* 
head. 

2.  Theclaufe  which  prohibits  priefts  to  come  into  or 
remain,  reaches  not   here,  becaufe  it  is  faid  that  he  was, 

^  P.  378.  *  immediately  lifter  his  being  driven  a-fliore>  taken^  and  fo 
cannot  be  faid  to  remain. 

3.  There  is  the  ad  of  God  in  the  cafe,  which  is  fumma 
necejjitas,  6f  which  ail  laws,  both  human  and  divine,  al* 
low.  And  in  this  a&  it  is  faid  in  the  claufe,  which  injoins 
priefts  to  depart,  if  the  wind,  weather  and  paflage  (hail 
ferve  for  the  fame  ;  and  fo  the  claufe  which  preferves  li- 
berty, who  cannot  go  for  infirmity. 

4.  J^us  non  facit  reum,  nifi  wuns  fit  rea. 

As  to  that  claufe  in  the  indidment,  that  he  wot  going  into 
the  king's  dominions^  viz.  Ireland. 

Refp.  Nil  efiicit  conatus,  nifi  fortitur  effeHu.  And  with 
my  opinion  agreed  the  whole  court.  And  judgment  was 
given  for  the  defendant. 


Doimnus  Rex  verjks  Alfbp.    Derb.  Error. 

Gftme.  T^HE  defendant  was  indided  at  the  quarter  felfions^ 

3!eeb.  sitf.       X    that  he  iwii  habens  terras  tenementa  feod.  asmuitat.  reddit. 

vel  officia  injurefiio  propria  vel  in  jure  u^or.  ejus  ad  ufum 

tuum 
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fitum  trfipr^  nefi  altqua  alia  perfona  Jhe-  aliqua  alia  perfin0 
ad  vfum  ipjhis  Thoma  vel  uxor,  ejus  Vfl  ad  ujum  eorum 
mltertuf  amui  valor.  lOo/.  9  die  Nwemb,  31  Car.  2. 
apud  Boyljtin  Sagittavit  in  qwndam  tormento,  Ant^Kce  vocai. 
ft  Handgun,  contra  formam  Statui.  in  iujufnfodi  cafii  edit. 
6f  provif.  ac  contra  pacem  di^i  D*fu  Regis  nunc  Coron.  if 
Dignitat,  fuas.  The  defendant  pleads  not  guilty,  and  found 
gnilty ;  and  judgment  is  entered  thus :  Ideo  confideratum  eft 
per  Cur.  di^i  D'ni  Regis  nunc  hie  quod  prad.  Vipomas  Alfip 
Johet  diBo  D^no  Regi  fecund,  formam  Statute  in  hujufmodi  cdfit 
edit,  if  provif  decern  librar.  pro  fine  fm  fuper  ipfum  occa/ione 
freed,  impofit.  Et  quod  prad.  Thomas  Alfop  capiatur  adfatisfa* 
ciend.  D*no  Rjgi  de  fine  preed*^  ifc.  The  defendant  afligns 
the  general  error.  Bur  the  errors  infifted  upon  were  thefe. 
t.  Non  habens  terr.  refers  to  the  time  of  the  indidment,  and 
not  the  (hooting;  and  fo  he  may  have  tool,  per  annum 
wheB  he  did  (hoot,  and  may  have  parted  with  it  at  the  time 
of  the  indidnoenty  as  3  Cro.  754.  Stanjbie^s  c^fe.  An  in- 
diftnncnt  of  forcible  entry  into  lands  extfien.  iiherum  tenement 
turn  of  the  party,  is  riot  good,  for  not  faying  adtunc  exiften. 
a:.  The  judgment  x^fohet  iorfohat.  3*  Decern  librarum  for 
decern  libras\  and  for  thefe  reafons  judgment  was  reverfed. 

•  Sir  John  Sparrow  verfus  Draper.    London.       9  p^  ^^^^ 

DEBT  for  rent.  The  defendant  pleads  in  abatement,  Rq>iet<ler. 
quod  prad.  Johannes  Sparrow  in  billa  prad.  nominat. 
tjl  W  die  exhihitioms  billa  prad,  fuit  miles  prout  per  billam 
prad.  fuperius  fupponitur  Et  hoc  iic.  unde  petit  judicium  de  billa 
tfc.  The  plaintiflF  replies,  that  the  plaintiff  is,  and  at  the 
time  of  exhibiting  the  bill,  was  a  knight,  and  tenders  iflue 
to  be  tried  per  patriam.  The  defendant  demurs,  becaufe 
this  iflfue  ought  to  be  tried  by  the  king  at  arms.  But  re* 
folved,  that  the  ilTue  ought  to  be  tried  per  patriam ;  for 
Co.  Lit.  74.  a.  fays  there  are  but  fit  kinds  of  certificates, 
and  this  by  the  king  at  arms  is  none  of  them  ;  and  this  iflue 
h  triable  either  by  certificate  or  per  patriam.  And  this  very 
ifTue  was  tried  per  patriam  Mich,  T  H.  16.  1$.  a.  pi.  loi. 
In  ^u.  Imp.  'The  defendant  pleads,  that  the  plaintiflp  iipres 
k  darreine  Continuance  was  knighted }  and  the  plaintiff  de- 
nies it,  and  ifTue'  thereupon,  and  tried  per  patriam.  And 
judgment  was  in  the  principal  cafe^  that  the  defendant  te- 
fpondeat  oufier. 

Dominus 


Term.  Trill.  32  Car^  t.  1680.  B.  ft. 
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Dominus  lUx  ^oafus  Count  dc  Caftkamia^ 

witoe^.  np  H  C  ««rl  of  CAfikmmn  wts  imfiaed  by  riic  name  ef 

: JL  Roger  PaJnur  eiq  ;  earl  of  Cmfihtnain  in  tKft  kingdaai 
cf  Irekiidy  for  that  he  tmtteroniljr  intending  to  ktll-  the 
King,  to  introduce  the  RomiOi  rdigioo,  -and  to  fubvert  the 
government,  ao  June  30  Car.  2.  at  the  parifli'of  St.  OHet 
in  tit  fieUff  together  with  other'  falfe  traitot^,  did  utrite 
and  gather  themfelves  together*  and  did  conrultto  pot  the 
king  to  deaths  to  depofe  him  from  his  crown  and  govern* 
intnty  and  to  introduce  the  Romiih  religioQp  and  to  thart^ 
pnrpofe  did  promiie  great  rewards  ;  and  paj  divera  foms  of 
money  to  divert  perfons  unknown ;  and  that  be  did  write 
divers  notes  in  writing  to  incite  divers  other  perfons  to  com* 
pleat  the  treafons  aforefatd,  contra  pacem  iif  contra  farmofm 
JlatuU.  Upon  not  guilty  pleaded*  the  defendant  having^ 
beena  prifoner  in  the  tower  for  fome  time,  was- the  twentj* 
third  of  Junt\6%o.  tried  at  the  bar.  There  were  only  two 
witnefles  who  offered   materially  to  depofe .  againft  binr^ 

•  P.  380.  and  they  •  did  depofe  very  pofitively  againft  hint  as  tc  his 
attempting  to  procure  fome  to  kill  the  king,  the  witnefles 
were  dodor  Titus  Qater^    and   one  Thomas  Drntgerfield, 
Upon  the  evidence  of  Dangerfield^  who  had  been  foood 
gailty  upon  feve ral  indidment^,  one  of  felony*  for  whicb  he 
had  his  clergy,  and  was  burnt  in  the  hand  ;  upon  other  in- 
didments  he  had  been  upon  the  pillory  for  cheating  but  bad 
obtained  his  pardon  under  the  great  feal  for  all  the  (aid  of^ 
fences ;  a  queftioo  did  arife  whether  he  might  be  a  whnefs^ 
and  thereupon  the  prifoner  did  dcfue  to  have  counfel  aT- 
iigned  him,  and  it  was  granted;  and  Mr.  Darnel^  ooeoF 
his  counfel,  urged,  that  Dtngerfield  ought  not  to  be  a  wit- 
nefs,  for  that  hje  was  blemiftied*  and  the  pardon  had  not  re-- 
flored  him  to  his  teftimony  \.  and  cited  a  Brownhw  47*. 
where  it   is  faid  that  the  king  pardoned  a  man  attaint,  for 
giving  a  falfe  verdi3,  yet  he  (hall  not  be  at  another  time 
impanelled  upon  any  jury;    for   though  the  puni(hroeot 
were  pardoned,    yet  the  guilt  remains.     2   Buljlr.  154. 
£r^'a;ff  verfus  Crajbaw.    In  a  prohibition,  the  (uggeftion 
was  proved  only  by  two  perfons  attainted  of  £cl<>ny.     And 
Coke  chief  juflice  cited  HiU.  1 1  /7.  4.  41 .  &.  pi.  7.    That  if  t 
roan  be  attainted  of  felony  and  pardoned,  he  (hall  not  after^ 
wards  be  fworn  upon  a  jury,  becaufe  he  is  not  prBtus  ii  U* 
galls  iomo.     But  the  court  willing  to  be  throughly  fatis^ctlf 

fent 


kpt  inp  ^9  |bp  cfturt  of  j;fPwon  p|pi«  fQ  Ju^qw  ^eir  qfk* 
liions  io  tj^is  pw>t.  /^ad  th$  judgfs  (h^e  rcMv«4»  Tb«^ 
|h^  borpii^  of  the  b^^d  w^s  ^fi  4  &^ml%  pv^fop^  ^  (9 
the  feiopy  ;  anO  »  to  ^h^t  he  iv^s  ^  gopd  ^M%Ui  «!H)  th^ 

EircloD  ff)ii4e  )uf?9  ;^  gopd  .wiaic)f»  ?is  to  t^  qik^x  off<9C^9r 
lU  tl^ej  f^id,  Tb^  bad  be  npt  b^^  burnt  in  the  b^n^,  \)i^ 
pai doo  ifould  190^  b^ve  r^pred  hio^  tP  hif  f rfdit  ggaip^  bcr 
p3ufe  in  bjs  tcflirpony  the  p^pl/e  fife  popcerpcd,  fwd  confer 
qu.qOtly  (he  pardon  will  not  deprive  thf n^  of  thcir  illtcrc^ 
and  thereupon  we  allpwed  him  to  be  a  good  witnefi ;  ^^ 
yf'^i\^  ti)(r  Pfi^nion  of  chf:  judg^  oi  tbe  .cc^nunop  pl^^a^  as 
fo  th^  burniog  of  the  band  agne^  th^  bpoj^s  4>f  5  Cp.  up» 
IB.  fife/Z/?p's  caft ;  .and  H^.  ;;9fli.  aoij  0?.  (lu^i^jglw  ^\4 
Will^ifs  c^rp  ^  but  ilia9f  ii72.  fays,  tbft  iMftjce  Ni^Aos  wm 
of  opinipq^  Tb^t  if  the  plajn^if  had  ti^en  convi^edj^  Xhf 
judgment  >v9uld  bave  bcfn  ptbprwifc.  And  upon  tbf 
whole  evidence,  the  defendant  wi^?  fpufid  Not  gMJIty. 

1  Memorandfi9^^  The  Iprd  vifcpunt  Stagord^  upon  »  ^#?  ♦  P.  381, 
iffsas  Corpu  fro^  ^h?  tower,  defired  to  b^  bailed,  being  vx^^  Bail, 
peached  tn  parliament  by  the  houfe  of  cominpr)i;s,  and  by 
(calpn  thereof  had  lain  in  priCom  in  the  tower  almoft  two 
years ;  bat  we  did  refolve^  That  a  p«rfon  a^ufed  pf  big^ 
tres^fon,  and  not  within  the  a^  £or  Habeas  Ckrpuis%  i«  ^ 
4e  jurf  to  be  bailed  by  this  cq^rt,  and  tye  did  Qot  think  fi( 
in  ditcr^tioi^  to  bail  h\a\ ;  %nd  w^  al^dgcd  likftwifo  th<^  or^ 
ders  of  the  houfe  of  lords,  though  we  did  not  rely  t^ereop^ 
which  are  as  followeth^  viz. 

DU  Mortis  n  Martif.  l6^\. 

It  being  nvDVcd^  tha^t  thia  bpufr  would  declare  i^rhethi^r 
pjetttions  9f  appf;al  which  wrxe  pnefonted  to.  tbi^  houfe  ii^ 
the  iail  parlian>ei)t  be  ftill  in  for<;e  19  be.  proceeded  on^  Ij| 
is  ordered  by  the  lords  fpiritual  and  teniporaV  in  parliament 
aflemb^ed,  that  it  be,  and  P  hereby,  referred  to  the;  lords 
committees  for  priyilege^  .^o  confider  thereof^  and  report  . 
their  qpinjop  thereupon  unto  thi3  houfei  and  that  the  fai4 
k>rds  committees  do  tneet  on  Thrfi^y  nej(t  a^  tbfe^  of  tbo 
dock  io  the  afternoon  for  tbat,  purppfe.  1 

Dii  AffTcurii  IZ  Msrtii  l6^^» 

The  earl  of  Shajtjbwry.  reported.  That  the  committee 
appointed  yefterday  to  confider  in  what  (late  the  impeach- 
in^ts  in  the  Iail  parliament  now  (land,  have  perufed  the 

journal 
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jooroBl  of  this  houfe,  and  find  that  the  fifth  day  of  Decern^ 
5^  1678.  the  impeachments  againft  the  five  lords  now  pri- 
foners  in  the  tower  were  brot^ht  from  the  houfe  of  com- 
monsy  which  confided  of  a  general  charge  of  treafoDy  and 
other  high  crimes.  The  houfe  of  commons  declaring  they 
would  in  convenient  time  exhibit  the  articles  of  their  charge 
them.  The  next  day  this  houfe  appointed  to  go  upon  rhe 
confideration  of  thefe  impeachments,  and  all  the  judges 
vpere  appointed  to  be  then  prefent,  but  nothing  was  done 
thereon. 

The  lords  committees  do  alfo  find  that  an  impeachment 

of  high  treafen,  and  other  high  crimes  againft  Thmas  earl 

of  Danby  lord  treafurer,  was  brought  from  the  houfe  of 

'    commons  the  twehty-third  day  of  December  1678.  and  the 

particular  articles  then  exhtbited»  and  the  commons  dcfired 

that  he  might  be  fequeftered  from  his  {^ace  in  parliaociit, 

and  committed  to  fafe  cuffody. 

P.   382.      •  That  the  lord  treafurer  defired  copies  of  all  papersand 

proceedings  concerning  this  bufinefs,  and  that  it  was  tbea 

'  refolved  upon  the  queftion,  that  the  lord  treafurer  Ihould 

not  then  withdraw. 

It  fanher  appears.  That  on  the  twenty-fixth  of  Dtcemkr 
1678.  the  lord  treafurer  moveji  the  houfe  for  a  copy  of  his 
charge,  and  that  he  might  not  lie  long  under  it ;  where* 
upon  It  was  moved  that  the  houfe  would  confider  of  the 
defire  of  the  houfe  of  commons  concerning  bis  confine- 
'meAt. 

The  debate  was  adjourned. 

It  appeara  that  this  houfe  on  the  iwentywfeventh  of  /V- 
amber,  refolved,  That  the  lord  treafurer  fhould  not  now  be 
confined ;  and  ordered.  That  he  (hould  have  a  copy  of  the 
articles,  to  which  he  was  appointed  to  bring  in  his  anfwer 
before  the  third  day  of  January,  and  that  be  might  have 
counfel  to  aifift  him. 

Upon  report  made  by  the  earl  of  Skafiftntrj  from  the 
lords  committees  for  examination  of  the  late  horrid  con- 
fpiracy  concerning  the  impeachments  brought  up  from  the 
houfe  of  commons  in  the  la(l  parliament,  how  they  flaod 
entered  In  the  journal  of  this  houfe. 

It  is  ordered.  That  it  be,  and  is  hereby  referred  to  the 
lords  (Committees  for  privileges,  to  confider  of  the  ftateof 
the  faid  impeachments,  and  all  the  incidents  relating  there- 
unto, and  report  their  opinion  thereupon  unto  this  hoafe. 

JHe 
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I>ri  Lim^  17  Martii  167J. 

'  f)rderei)  bj  the  lords  fpirirual  and  temporal  in  parlia* 
ment  aflembtedi  "I'liat  it  be,  and  is  hereby  referred  to  the 
Fords  committ^'  for  privileges,  to  coniider  whether  peit- 
tions  of  appeal  -which  were  prefented  to  this  hoafe  in  the 
iaft  parFianaenl  be  ftill  tn  force  to  b€  proceeded  on,  as  alfo 
to  confider  of  the  ftate  of  the  impeachments  brought  up  j 

from  the  houfe  of  commons  lad  parliament,  and  all  the  i 

incidents  relating  ihereunto,  and  make  report  thereof  unto 
the  houfc. 

Die  Martts  18  Martii  i67|. 

The  earl  of  Effe^  reported.  That  the^ords  committees 
for  privileges,  in  obedience  to  th^  order  of  this  houfedkted 
the  feventeenrh  of  this  tnftant  Motch^  have  confidered  of 
the  matters  referred  to  them,  whether  petitions  of  appeals 
which  *  were  prefented  to  this  hotife  in  the  Iaft  parliament  •  ]p^  7^2% 
be  ftill  in  force  to  be  proceeded  in  ;  as  alfo  to  confider  of 
the  ftate  of  the  impeachment  brought  up  from  the  houfe  of 
commons  Iaft  parliament,  and  all  the  incfdents.  relating 
thereunto,  and  make  report  thereof  unto  the  hoofe ;  and 
their  brdOiips  upon*  perufal  of  the  judgment  of  this  houfe, 
of  the  twenty-ninth  of  March  1673.  ^^  ®^  opinion.  That 
in  all  cafes  of  appeals  and  writs  of  error  they  continue,  and 
are  to  be  proceeded  on  in  fiatu  qxtn  as  they  ftood  at  the  dif- 
fohitton  of  the  Iaft  parliament,  without  beginning  de  novo. 

The  judgment  and  proceedings  being  large,  are  omirtied 
to  be  reported,  the  j^^urnal  of  this  houfe  being  ready,  where^^ 
in  that  judgment  is  entered. 

And  upon  confideratton  had  of  the  matter  referred  to  their 
iordOiips  concerning  the  ftate  of  the  impeachments  brought 
up  from  the  houfe  of  commons  the  Iaft  parliament,  and  aH 
the  incidents  relating  thereunto,  their  lordfliips  find,  that  the 
five  lords  who  are  in  the  tower  are  upon  general  impeach* 
ments,  and  the  other  lord  is  impeached  with  fpecial  matter 
affigned,  they  refer  the  houfe  to  the  report  made  the  r  2th  of 
Marck  inftant,  which  ftaies  what  is  entered  in  the  journal  of 
the  Iaft  parliament  concerning  this  matter ;  and  their  lord- 
(htps  are  of  opinion.  That  the  diflbhttion  of  the  Iaft  partra^ 
ment  doth  not  alter  the  ftate  of  the  impeachments  brought 
up  by  the  commons  in  that  parliament. 

A  a  Die 
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Die  Mercurii  19  Mariii  i6;|, 

Nctt  the  houfe  entered  into  confideration  of  the  report 
from  the  lords  committees  for  privileges^^whcther  petitions 
of  appeal  which  were  prefcnted  the  laft  {^^rl^pnent  be  fitll  m 
force  to  be  procredrd  in  ;  and  concerning, ^ne  Aate  of  im- 
peachments brought  from  the  houfe  of  commons  the  laft 
parliament,  and  all  the  incideirts  relating  thereunto  ;  mod  to 
the  midft  of  the  debate  the  earl  of  Uneok  came  imo  the 
houfe,  and  took  the  oaths  of  allegiance  and  fupremacy,  and 
made  and  fubrcribed  the  declaration  in  purfuance  of  the  a£t 
for  (he  more  effedual  preferving  the  king's  perfon  and  go- 
vernment by  difabltng  pap'dils  from  futrng  in  cither  houfe  of 
parliament. 

After  this  the  houfe  proceeded  in  the  debate  afore&td, 
and  after  fome  lime  fpenr  therein,  it  was  dedred  that  this 
<lueftion  might  be  put^  Whether  to  agree  with  the  cpm* 
og^.Toittee  in  this  *  report  ?  Then  this  prefent  quefiion  was  put» 
Whether  this  queftion  (hall  be  now  pm  I  And  it  was  re* 
folvcd  in  the  affirmative. 

Then  the  main  quedion  was  put.  Whether  to  agree  with 
^he committee  in  this  report?  And  it  was  refolved  in  the 
affirmative. 

The  houfe  this  day  taking  Into  confideration  the  report 
made  from  the  lords  committees  for  piivileges,  that  in  pur- 
fuance of  the  order  of  the  feventeenth  inftant  to  them  di* 
reded  for  confidering  whether  petitions  of  appeal  which 
vrere  prefented  to  this  houfe  in  the  lall  parliament  be  dill  in 
force  to  be  proceeded  on«  and  for  confidering  of  the  ftatc 
of  the  impeachments  brought  up  from  the  houfe  of  com* 
mors  the  laft  parliament,  and  ail  the  incidents  relating 
thereunto,  upon  which  the  lords  committees  were  of  opi- 
nion.  That  in  all  cafes  of  appeals  and  writs  of  error  they 
continue  and  are  to  be  proceeded  on  in  Jlatu  quo^  as  they 
flood  at  the  diflTohitioo  of  the  laft  parliament,  without  being 
He  n9V9j  and  that  the  diflblution  of  the  laft  parliament  doth 
not  alter  the  ftate  of  the  impeachments  brought  up  by  the 
<x>mmons  in  that  parliament.  After  fome  time  fpeot  in 
confideration  thereof. 

It  is  refolved  by  the  lords  fpiritual  and  temporal  in  par- 
liament afliembled.  That  this  houfe  agrees  with  the  lords 
toounictees  in  the  faid  report. 


l>omlniis 
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Dommus  Rex  verfm  The  Inhabitants  of  the  County 
ofEflcx. 

AN  information  for  not  repair mg  a  eertairt  camnnon  ^n^ 
ftone- bridge  commonly  caHcd  Daggmham  Bridgi^  zViti  '^**^'  *^^* 
Da^genham  Beam,  fituaie  )\ing  and  being  in  feparalibus  Pa* 
rocKis  de  Hornechurfh  y  Daggtnham  in  the  fame  county  irt 
Comrmmi  aha  Regia  via  due  en  a  Faroe  A.  de  Raynham  in  Qm. 
prted.  ttfq\  Parock,  de  Daggenham  prad.  In  Com.  prad,  fj  pc 
verf  Civitat  London.  The  defendants  plead.  That  they 
ougrnt  to  be  charged  with  the  repairing  of  the  faid  bridge, 
for  that  by  an  inqiiiruinn  taken  at  Chelmesford  3  Aug.  26 
Car.  2.  before  fir  Matthew  Ha!e  icnight,  chief  juflice  of'lB. 
R.  and  jufticc  Tivlfdcn  and  others,  ju dices  of  oyer  and 
terminer,  it  was  prelented,  That  a  certain  common  bridge 
com  noni)  cabled  Daggenham- Beam,  jacen.  fcf  exifien.  in  Pa^ 
rochia  de  Daggenham  in  Com,  Effex  fnreed.  in  commum  aha 
Regia  via  ibidem  ducen  a  Daggenham  preed.  in  Com.  prad,  ad 
Viil  de  Raynham  in  eodem  *  Com.  was  then  in  decay  and  out  *  P«  385 
of  repair^  and  that  fir  Norton  TinatchhiHf  bart.  end  fir  Tio^  . 
mas  Fanjbatu^  knt.  by  realon  of  the  tenure  of  lands  in  the 
pariih  of  Barking,  and  elfewhere  in  the  faid  county,  late 
iht  Ij^ds  of  the  abbefs  of  the  abbey  of  Barking,  oughl-to 
repair  the  ^ame,  and  thereupon  a  Venire  fac*  iffued  againft 
the  faid  fir  Norton  and  fir  Thomas  \  and  10  July  28  Cor.  2. 
before  juftice  Jones  and  other  commiflioners  of  oyer  and 
terminer,  and  the  faid  fir  Thomas  came  and  pleaded  that  he 
ought  not  to  repair  the  faid  bridge  by  reafon  of  the  faid  te«* 
nure,  but  that  the  inhabitants  of  Daggenham  ought  to  repair 
the  f^me,  and  thereupon  a  trial  was  had  1 2  Mareh  29  Car* 
2.  and  found  that  the  faid  fir  Thomas  ought  to  repair  the  faid 
bridge  modo  (J  forma  prout^  ifc.  and  judgment  againft  him 
to  the  king  for  20/.  and  then  avers  that  this  and  that  are  the 
(ame  bridge,  and  that  the  faid  judgment  continuea  dill  in 
force,  and  not  reverfed;  and  upon  this  plea  the  king's  at- 
torney demurred,  becaufe  the  bridge  contained  in  the  infor- 
mation is  in  two  partfhes,  and  the  bridge  in  the  plea  lies  but 
in  one,  and  fo  cannot  be  the  fame;  and  fo  uas  the  opinion 
of  the  court,  (of  fir  Thomas  Fanjbaw  may  be  tied  to  repair. 
fo  much  of  the  bridge  as  is  in  Daggenham,  and  the  coun* 
try  the  other  part.     And  judgment  was  given  for  the  king. 


A  a  a  Dominos 
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'  Pcioinus  Rex  wife  John  BUhop,    Civiias  Ox^n, 

Tttde.  'T'HE  defendant  is  Vndiaed  before  the  ju dices  of  peace 

,  X  of  the  city  of  Qxtm  by  the  name  of  John  Bifiop  iU 
•  Ciyifate  Oxonprad.  MUl^nar  5  October  29  Car.  2.  K  nmltit 
^l/i/  diebus  a  vicibus  conihue  pojl  fnci*  nuintum  diem  O^obrh 
for  three  months  and  more,  viz,  to  the  taking  of  the  to- 
quifuior,  d'li  uh,  ^xercife  and  occupy  unlawfully,  &  pr^ 
itcro  fu9  propr.  artem  myjitrtum  five  manualem  aeeupation,  ven* 
dJioriSf  AngUce  of  a  Salefman,  exijlen,  artem  myjlerium  Jhe 
m<muaL  occupation,  ufiiat,  infra  hoc  Regnum  Anglic  1 2  die  Ja^ 
nuarii  5  Eh  eodem  fohanne  Bifbop  mmquam  exifien,  in  di^a 
arte  myjlerio  five  mamiali  occupation,  educat.  as  an  apprtniice 
for,  the  fpace  of  feveo  years.  Upon  a  demurrer  to  the  in* 
diSment,  the  fole  qt;e{lion  was.  Whether  a  falefman  was 
'^Uhia  th^  (latute  of  5  Eliz,  becaufe  it  feemed  to  be  a  new 
trade.  But  refolved  ii  was  a  trad«  tbeR  uftd,  ^nd  fo  with* 
ia  the  fiatuLtc. 

*  "P.  3 86r  *  Doxninus  Rex  wrfus  WtOnun  Tempcff  &  arattrs. 

»ror.  T^EMPKST,  Scor,  and  others  were  conviae*  of  a  riot' 

-■•  in  the  county  of  Durham,  upon  the  view  of  J^  Mor* 
land  and  Wiliiam  Blackfion,  efq;  two  jufttces  of  peace,  and 
Hiehohs  ConyerSf  efcp  (heriff  of  the,  (aid  coanty,  of  a  riot, 
contra  formam  Statufi  de  1 3  /?.  4.  cap,  7.  and  they  were 
fined  by  the  juftic.es,  ^/s;.  Tempefi  20/.  and  the  reft  5/.  a- 
piecc,  bii.t  the  fherifFs  did  not  join  in  fetting  the  fine;  and 
*the  o'efendants*  hiring  ar  writ  of  error,  and  aflign  for  crror$» 
f.  It  dot*h  not  appear  that  ihq  defendants  were  conytficdby 
.  the  view  of  the  fufficcs.-  2.  The  fheriflFdid  not  join  in  ihe 
fining  them;  and  the  rfatuic  fays,  That  the  (heriff  is  to 
be  joined  with  the  juftices  in  the  whole  proceeding  9  and 
for  thefe  errors  the  jud^menl  was  rcvcrfed. 

Woodroffc  verfus  Margaret  Wi^fcls- 

Lcy  Gager.  |  AEBT  for  4/.  recovered  in  a  court-baron  for  damages 
1^  3  and  cods  recovered  in  a  court- baron,  io  ao  adioo 
brought  there  for  words.  The  defendant  offered  to  wage 
ber  law,  and  came  to  the  bar,  and  brought  her  compurga- 
tors with  her,  and  flic  was  ready  to  fwear,  and  (he  laid  her 
hand  ta  the  book,   and  btgaii  to  fweafs  but  upon  the 

court's 
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court's  demanding  what  the  caufe  oF  afiion  was,  and  fiftd- 
lug  it  to  beaforefaid,  we  aiked  her  if  (he  had  paid  ihe  mo^ 
nies  recovered,  and  (he  anTwered^.that  (he  owed  the  plain- 
tiff nothing;  but  ihe  not  affirming  that  (he  had  paid  it^  and 
it  being  an  apparent  debt  by  the  recovery,  we  afked  fome 
of  the  compurgators  whether  they  believed  (he  would  fwear 
tnie  in  this  cafe  ?  And  they  believing  (he  could  not,  we  de- 
ferred taking  her  oath  till  next  iday,  and  then  fhe  oflFered  t» 
pay  the  money,  fo  as  (he  might  be  abated  the  cods.     And 
it  Teemed  clear,  that  thoogh  wager  of  law  doth  lie  of  a  debt 
recovered  in  a  court-baron,  yet  that  (hall  be  inteifded  of  a 
debt  originally  fued  for  there;  tamen  Quare^  for  I  am  in 
doubt  how  that  will  differ  from  the  cafe  at  bar,  only  in  the 
cafe  at  bar  wager  of  law  would  not  have  been  upon  the  ori- 
^t>al  aSion,  bccaufe  there  is  an  injury  fuppofed  in  the*de-  *  P.  i^J* 
fendant,  in  which  cafe  wager  of  law  lies  not,  Co,  29  j.  a, 
and  therefore  though  it  be  in  a  recovery  in  a  court  baron, 
yet  becaufe  the  original  caufe  of  the  adion  will  not  permit 
Ley  Gage^  I  think  we  did  well  in  refufmg  her  waging  of 
Jaw.     yide  March  1 5.  pi  35.    Moor  2J6.  pi  430. 

PhiBp  Brogan  verfus  John  Aungcr,  CJcrk.     Error  ia 
Ireland.    Attachmtnt  upon  a  Prohibition. 

Intr.  pill.  30  &  31  Car.  2, 

THE  plaintiff  declares.  That  one  Cornelius  Duffe^  late  Damage*, 
prior  of  the  hofpital  of  St.    fohrft  by  Kelh  in  the  » JoncuS. 
county  of  Meath^  i  January  33  H.  8.  being  feifcd  of  the  'J*"*'  ^**' 
faid  hofpital  and  priory,  and  of  the  reQory  impropriate  of  a  show,  stf, 
the  parochial  church  of  Duroagi,  alias  Darvy^  in  thecoun-  *•• 
ties  of  Meat/i  and  Cavant  and  of  tfie  tithes  of  the  eleven 
pole  lands  of  Eally-Bruife  lying  in  the  parilh  of  Darvy^  and 
of  all  tithes  in  the  faid  parifli  in  fee,  that  he  and  all  his 
prcdeceffors,  tfr.  had  and  received  time  out  of  mind,  for 
the  ufe  of  the  faid  hofpital,  tithes  of  the  faid  hnds  called 
Bal/y-Bruife,  within  the  faid  parifh  of  Darvy^  That  all  the 
faid  hofpital  and  reflory  came  to  king  Hfnry  the  eighth,  by 
a  ftatutc  made  in /r^/W,  15  Febr.  33  H.  H.  ctip.   5.  and 
from  king  Henry  the  eighth  they  defcended  to  Edward  the 
fixth,  from  him  to  queen  Mary^  from  her  to  Elizahsth^ 
from  her  to  king  James^  who  granted  them  to  Mcdhop^  who 
fold  them  to  Crow  and  others,  who  fold  them  to  Jumes 
bifhop  of  Meath^  and  fir  Williafn  UJber^  who  granied  iheni 
to  fir  Robfrt  Fotth  and  his  heirs,  and  from  him  they  de-' 

fcended 
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lieendied  .to  John  Forth  his  fon  and  heir,  who  fpM  the  Cimf 
•to  Thomas  Tayhr  and  bis  heirs  for  72$^  and  that  ihe  pUjn- 
tifF  as  his  bailifF  gathered  the  tithes  of  fo|jr  pble,  part  of 
I  the  eleven  pole  lands  of  Baily  Brmfe ;  and  the  defendant  as 
redor  of  the  parlfh  of  l^urgan  in  the  diocefe  of  KilmDre, 
fues  the  plaintiflF  if*  thie  ecclciiaftical  court  (or  this  tithts  of 
lliofe  four  pole  lands,  pretending  that  they  lie  within  rhe 
parifh  of  Lurgatif  whereas  rhey  lie  within  the  pari(h  of 
par'^yi  and  (he  right  and  limits  of  parities  js  to  be  deter- 
mined at  comrnqn  lawy  ad  damnum  lOoA 

Judgment  was  entered  by  default;  and  upon  ^  writ  of 

enquiry  of  damages    the   jury  fpund    ipo/.  damages  and 

?  P,    388.  ?  ^^'  cofts ;  and  judgment  was  given  for  the  ioq/.  and  28/. 

*^  *  5/*  <fc  incremexiio,  for  f^amagcs  apd  cofls.     Th.c  errors  af- 

figned  u)>on  the  recorf],  was  only  the  general  error.     But 

>he  counfct  infifted  upon  ihefe  ; 

I.  The  wfit  of  enquiry  fjnds  100/.  daip^ge,  and  td. 
coftsy  and  there  is  no  notice  taken  in  the  judgment  of  the 
'6d.  cods ;  fed  non  allocatur. 

a.  There  is  no  Fijhe  laid  where  the  fuit  in  the  ecclciiaf; 
tical  court  was ;  fo  that  if  the  defendant  had  pleaded  Nm 
profecutus  ftdt  afif r  the  wrif  of  pfohihirion  delivered,  and 
Iflfue  had  been  taken  thereon,  there  could  have  been  no  triaf. 
To  thiy  exception  was  ahfweredy  That*  all  or  nnoft  of  the 
precedents  are  fo ;  and  the  Vifne  is  never  alledged  ip  fuch 
cafe.  Rut  upon  examination  1  find  thefe  precedents  to  the 
contrary,  viz.  wliere  there  is  a  Vifne  alledged  in  fuch  cafe. 

Hob  306.  Wrigh(  vprfiis  Gfrard,  The  record  whereof  is 
Winch'  Intr.  642. 

Co,  Intr.  456,  ^nd  p?.  ^.  46.  The  archbilhop  of  Canter- 
lury*s  cafe. 

2G?.  4i.i.    The  biftiop  of  /^wA^)?fr'$  cafe. 

t^aflaPt  Intr^  485.  Ti/.  Prohibition  in  D^bf.  3,  4,  5,  6, 
7,  and  488,  489.  In  Difnes  3,  0.  In  Trefpafs  2.  PAw. 
i^68.  b.    ^Q^y  verfus  Molyns. 

2  BrownL  Intr.  236.  Voyjfe  verfus  Gooch  239,  Hawkes^ 
Xtrfus  Parltman. 

Formula  bene  placita^i  i,  303,  314.  2.  187.  Mayhue 
verfus  Green^  up  )n  a  Madut  Decimandi'  1 90*  Bonis  verfui 
^efty  pro  Difmes  in  London. . 

Liber  placitiindi  229  and  '•42.  al  Court  de  Requefit  237. 
frofuhjlra^ione  tabula  ab  Ecckfta  z^i.de  modo  decimandi  245. 
fijir  fuant  in  le  Marches  de  Wales. 

And  I  find  this  difference,  viz.  Where  damiages  are  given 

for  the  plaintiff^  there  generally  he  lays  a  ri/fftf  where  the 

'     ■      '  '  '         *    '  fuit 
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lint  in  the  ecckiiaflical  court  was ;  but  otherwife  the  want 
<}f  m  Vifne  hurts  not.  And  judgment  waa  reyerfed  foe  this 
reafon  by  the  opinion  of  the  whole  court. 

♦  Thomas  Ryder  verjus  Richard  Hiil.    London.    •  P.  389. 

DEBT  for  rent  upon  a  Icafe  parol.  The  defendant  Difcontinu- 
pleads,  that  the  plaintiff  nihil  luAuit  in  tenementis  tem^  *°"" 
pore  dimijpoms.  The  plaintifF  replies,  that  f  9  Fehr,  1656, 
John  lord  SU  John  of  Bajingt  marqucfs  of  JVmchefier^  waa 
feifed  in  fee,  and  fo  being  feifed,  by  indemare  then  dated, 
for  money  bargained  and  fold^  and  William  Owen^  Lukt 
CropJey  and  Thomat  Henflow  confirmed  to  one  Rkhard  Nor^ 
ionf  efq;  for  ninety-nine  years,  i  March  29  Car.  2.  .The 
cftate  of  the  (aid  Richard  Norton  by  feveral  mefne  convey- 
ances, came  to  the  plaintifF,  by  virtue  whereof  he  became 
pcflfefTedy  and  demifed  to  the  defendant  as  is  aforefaid.  The 
defendant  demurs,  becaufe  the  plaintifF  doth  not  (hew  how 
he  comes  to  the  term.  And  it  was  adjudged  for  the  plain* 
t\S,  that  upon  the  trial  the  plaintiff  may  .fet  forth  all  at 
large,  and  he  Iball  not  be  conrvpelled  to  lengtheii  the  record 
by  fetting  forth  every  deed.  Mich.  18  Car.  2.  S.  R.  Cote4 
rverfus'  Wade^  ante  foL  74.  *.  True  it  is,  that  3  Cro.  22* 
fL  5.  feems  contrary  ;  but  ante  5$.  b,  agrees  with  this  judg- 
ment. Mich.  1653.  B.  R.  Elfon  verfus  Drake,  i-n  debt  fur 
.rent,  the  cafe  was,  The  plaintiff  as  adminiHrator  declares, 
-ifuod  cum  le  Intejiate  demife  al  Defendant  certain  i^rre^  render- 
ing rent  to  him,  his  executors  and  afligns,  the  detendnnt 
had  not  paid  to  the  plaintiff,  unde  aiiio  accrevity  Wc.  The 
xlefendant  pleads  non  detin^t^  and  found  lor  the  pl:iinti(F;  and 
it  was  moved  in  arred  of  judgment,  becaufe  the  pUintiff 
-doth  not  (hew  of  what  eAate  the  intedate  was  fcifed  or 
poflTelFed ;  for  if  of  an  eftate  in  fee,  then  the  rent  ceafes  by 
Jiis  death,  and^he  words  per  quod  a^io  accrevit  will  not  help* . 
though  after  a  verdid,  for  the  conclufion  is  not  put  to  a 
jury,  and  adion  may  accrue  to  adminiflralor,  though  the 
inteftate  was  feifed  in  fee,  for  if  rlie  rent  was  in  arrear  in 
his  life-rime,  the  atlmioiftrator  may  foe  fnr  it.  On  the 
other  fide  for  tbe  plaintiff  it  was  urged,  thai  it  being  after  a 
▼erdid,  and  being  an  eqiuil  dnubr^  the  bed  (haii  be  taken 
for  fupport  of  the  verdi^  ;  and  the  jury  have  found,  quvd 
detinetf  and  'tis  impoffible  thai  the  defendant  ihou!J^f///i^r^, 
if  the  plaintiff  had  not  cauie  of  adion.  There  was  no 
judgment  in  this  cafe  of  Eljion  and  Drake ^  becaufe  the  par- 
ties agreed  to  go  to  a  new  uiaL     But  tbe  whole  court  were 

of 
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?  P.   390.  oE  opinion  for  •  the  defendant,  but  ga?e  the  pbintiflF  kt;ve 
40  dificontinuey  payii^  cofts. 

Muftard  iferfu:  Harnden.    Error  C.  B,  Cafi.  Eflfex* 

9n«r.  np  H  £  plaintiff^  James  Mufiardy  declares  that  he  was  pof- 

^  fefled  of  a  hoy  called  the  Marf^  loaded  with  divem 
goods  and  chattels,  and  floating  at  anchor  in  tfie  fiver  of 
^hamesy  within  the  partfh  of  ^efi  Xkurrock^  ip  a  conveDf<>' 
eht  place  of  the  Aim^  river;  and  that  thedeieqdaiM  Thma^ 
.  Harnden  Jatit  fiienst  the  faid  17  May  30  Ckr.  %.  hein^ 
mafler  of  the  (hip  called  the  Hfund,  and  then  failing  in  titi 
faid  (hip,  in  the  faid  river  towards  the  city  of  Londim,  ^ 
govern  the  faid  (hip  ib  negligently  and  innprovidentiy,  thaf 
ihe  failing  in  the  faid  river  in  prads&am  wqitukm  ipfius  the 
plainiifF  fp  (ioating  at  anchor,  as  aforefaid,  vhlenler  rueiai^ 
^  navicuiam  sUam  ut pr/efertur  cnerai*  (regit  if  Juhmerfk,  c^ 
damnum  200/.  The  defendant  pleads  Not  guilty.  '  The 
jury  faid,  that  quoad  negligent,  if  imprmdam  guhenu^iM, 
inavif  infra  nominant^  vocaf  le  Hound  navigan.  in  Rivo  Tfiamefa 
infrafcript,  per  quod  eadmt  navis  in  rivo  prad,  ut  pr^efertisr  «- 
vigans  in  navicuiam  preefat,,  h  Plaintiff  in  rivd  pried,  ad  Anchor 
ram  fiu^uan,  violent,  rttehat  &  twoiculam  iH,  fregit  if  frih 
fHerftty  the  defendant  is  guilty,  and  aflefs  damages  to  5o7« 
Et  quoad  reftd.  de  pramiffs^  Not  guilty,  and  judgment  ac- 
cordingly ;  and  the  error  afTgned  was,  that  there  was  n^ 
Reftduum  to -find  the  defendant  Not  guilty;  for  ttie  firrf 
part  of  the  verdid  comprehends  all  the  injury  complained 
of  in  the  declaration^  and  then  the  judgment,  that  the 
plainiiiF  ftiall  be  in  nufrricordia  pro  falfo  clamoref  as  to  the 
Reftduum  is"  not  good ;  and  of  this  opinion  was  the  whole 
court,  though  the  objedion  was,  that  it  migiit  be  that  the 
Reftduum  might  t>e  intended  the  fatis  fciens ;  but  that  w«^ 
not  allowed  of,  nor  the  goods  with  which  ihe  hoy  was 
loaded  ;  and  fo  judgment  was  reverfed. 

♦  P.  391.  *  Obcden  verfus  KcyncL    Dorfit, 


At  the  trial,  after  the  jury  fworn,  and  before  verdi^ 


ftccuiancy.        1-^  E B  T  upon  2  3  EHxt*  cap.  T .  for  not  coming  to  church. 

a  Joii.  187.         ■     " -  - 

t  Show.  I  '79. 


foftta465.  g^cn,  the  defendant  came  into  the  court,  and  did  there 
fiibmit,  recognize,  confefs  and  acknowledge,  that  he  had 
offended  and  done  ill  in  not  going  to  church,  and  not  con- 
forming himfelf  to  t|y  iaw  therein,  and  did  then  prove  that 

....  ■      ^^ 
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he  had  conformed  hirofelf  (ince  the  fuit  brought  by  going  to 
chorch^  receivmg.tlie  facramenr,  and  behaving  himiielf  or* 
derij  and  foberly  doring  ail  the  time  of  divine  fervice,  ao  , 
cording  to  the  lav^ ;  and  did  then  and  there  promife  and 
engage  to  confor0i»  and  go  to  churchy  and  there  to  behave 
bimfelf  foberly  and  orderly,  according  to  the  law;  and  that 
the  iaid  defendant  was  ntvtr  indi&ed  or  profecuted  for  any 
offence  of  this  nature  before. 

This  is  an  adion  for  20L  a  month  for  not  coming  to 
charch,  tried  the  laft  aiSzes  in  Darfet^  and  a  verdiA  for  the 
plsuntiflF  for  40/.  At  the  trial  the  defendant  comes  into 
court  xmd  conforms,  and  nukes  the  above  written  recogni* 
tion  ;  Whether  that  doth  difcharge  the  adion  and  verdid, 
or  no,  is  the  quellion  ? 

It  was  o|>jededy  that  in  the  adion  iam  quam  the  plaintiff 
hath  an  btereft  which  (hall  not  be  diveded  within  the  in~ 
tent  of  the  claufe  in  23  EMz,  cap,  i.  the  words  whereof 
arc.  Every  perfon  guiUy  of  any  cffgncf  againjl  the  Jlatutn  * 
(oiier  than  treajon  and  mifprifim  of  treafen)  which  Jball  he* 
fare  he  he  thereof  indi/iedi  or  at  his  arraignment  or  trial 
hefare  judgment^  fubmit  and  conform  himfelf  before  the  bijbop 
pf  the  diocefe,  where  he  fiall  be  reftderd^  or  before  the  jif*- 
iices  where  he  fball  be  indi^ed^  arraigned  or  tried  (ha- 
ving  not  before  made  like  fubmipon  at  any  his  triaj,  being 
indiffed  for  his  fjirft  like  offence)  Jball^  upon  his  recogni* 
tion  of  fuch  fubfntjlion  in  open  affizes^  or  fefpons  of  the 
county  y  where  fuch  perfon  fball  be  refident^  be  dif charged  of 
all  and  every  the  faid  offences  agmnft  this  a£l  (except  trea- 
jon and  mifprifion  of  treafon)  and  of  all  paint  and  forfeit 
tares  for  the  jfame ;  for  that  this  claufe  refers  only  to  fuch 
cafes  where  the  party  is  arraigned  or  indided,  and  not 
to  anions.         ' 

But  it  feems  that  the  words  (hall  be  taken  diQributively 
at  his  arraignment,  or  trial  before  judgment,  /.  e.  arraign-^ 
ment  in  cafe  of  ind'rdment,  and  trial  in  all  cafes.  But  no 
•  rcfolutfon  was  given,  but  adjourned  to  farther  confident-  •  P.  352. 
tion.  Fide  2  Bulfir,  324.  The  Hing  and  Skoile  vcrfus 
TofteTj  The  ftat ute  of  29  Eliz.  pardons  all  penalties  of  one 
conforming,  except  what  is  converted  into  one  debt,  t 
Roll  Rep.  94,  Pojl. 


Thomas 
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Thomas  Horton^  Eiq ;   verfns  Nanfan  &  al'.  Lou^ 
don.     Error  in  C.  B. 

*"•*•  li    N  iSion  In  nature  of  a  ravilhnHenr  of  ward  by  guar* 

jr\  dian  in  focage.  The  platntifF  declares,  that  William 
Finch  was  feifed  of  lands  in  Kent^  Cambridgejbire  and  Hert- 
fordjbire^  in  fee,  held  in  focage^  and  died  wiihout  iflfucy  by 
reafbn  whereof  the  faid  lands  defcendtd4o  his  five  fi(>ers  and 
co-heirs,  all  under  the  age  of  fourteen,  and  that  he  is  next 
6f  kin  to  them,  viz.  brother  to  their  mother.  The  defend- 
ant pleads,  that  the  faid  William  Finch  was  tenant  in  tail, 
the  reverfion  in  fee  in  the  defendants;  abjque  kx,  that  be 
was  feifed  of  the  faid  lands  moJo  ti  forma  prout  the  plaintiiF 
haih  declared;  and  tlTue  thereupon,  and  tried  in  London 
where  the  a£lion  is  laid,  and  found  for  the  plaintiff,  and 
damages  400  /.  and  judgment  thereupon ;  and  the  error  in-, 
filled  was,  that  the  feifin  of  lands  in  Kcnt^  and  other  coun- 
ties, is  tried  in  London.  But  the  court  feemed  to  incline  that 
,  '  it  is  well  enough  after  a  verdid,  by  the  (latute  of  16  IS  17 

^,^L*^  /^*  ^'        ^'^*  a.f^.  8.  vvhich  is  continued  22  13  23  Car.  2.  cap.  4. 
Sed  adjournatur, 

Cartlcdge  verfns  Mawdlin.   Covenant.   &outban^ton. 
Intr.  Mich,  31  Car.  2. 

CMmoB.  ~,  jj  g  pjainfiff  declares  upon  articles  intended^  dot.  10 
X  Nov.  22  Ctzr.  2.  between  all  the  tenants,  as  well  co- 
pyholders and  inhabitants,  and  othen,  within  the  tithing  of 
Ramfdean  and  Langrijb,  within  the  manor  of  Meon  in  the 
faid  county  of  Southampton,  for  the  better  regulating,  or- 
^^ring,  governing!  afcertaining  and  dinting  all  fuch  cattle 
as  afterwards  (hould  be  kept  in  and  upon  the  common  and 
wade- ground  called  the  fl rood  and  Jbect  commons  within  the 
*  •  393*  •  faid  manor,  from  time  to  time,  thenceforth  for  ever ; 
whereby  it  was  agreed  between  them  (amongft  whom  the 
plaimifF  and  defendant  were  two)  mutually,  that  no  tenant 
or  any  other  perfon  claiming  in,  from  or  under  him  or 
them  from  thenceforth  (hould  keepor'put  out  into  the  laid 
commons,  or  cither  of  them,  after  the  15th  of  May  then 
next  following,  any  number  of  beads,  but  only  fuch  as^by 
the  fame  articles  were  exprefled,  limited  and  appointed, 
-v/a.  The  defendant  three,  i3c.  The  plaintiff  in  fait  fayj, 
tliat  the  defendant  kept  and  put  in  15  March  2  i  Car.  2. 

am| 
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luid  foto  I  itftfjp  32  Car,  2.  foor  beads,  contra  formam  Arth 
cttlorum  pr^di^.  by  rt^ton  whereof  the  piaintiflF  could  not 
have  fo  large  cenBDon  as  he  ought  to  have  by  virtue  of  the 
fa'id  articles.  The  defendant  pleads  a^/o  aor,  bcicaufe  beFore 
the  cxhibUing  the  faid  bill,  and  after  the  faid  articles,  viz, 
p  April  28  Car.  2.  the  plaibtifF  and  one  William  JSaker  Ky 
their  writing  then  dated,  remifed,  releafed,  and  for  ever 
quir-clainied  to  the  defendant,  his  heirs,  executors  and  ad- 
mlnifirators,  all  and  ^11  noanner  of  adions  and  caufes  of  ac- 
tion, Se^\  Bilks,  Obligation!  Scripta  Obligatoria,  debts, 
dues,  duties,  accounts,  fum  and  f urns  of  money,  judfrments, 
executions,  quarrels,  controverfies,  trefpafles,  damages  and  ^ 

demands  whatr4)ever,  as  well  in  law  as  in  equity,  or  any 
ether  ways  or  means  whatfoeverj  which  they  the  faid  plain- 
tifF^  and  William  Baker,  or  either  of  them  ever  had,  or  then 
had  or  might  have  for  or  by  reafon  or  means  of  any  noat- 
t«ry  caufe  or  thing  fiom  the  beginning  of  the  world  to  the 
day  of  the  faid  releafe.  To  this  the  plaintiiF  demurs,  and 
the  quellion  is,  whetHerany  of  the  words  in  the  reteafe  will 
dircharge  thefe  articles?  And  the  mod  material  for  this  pur- 
pofe  is,  the  word  Scripta  Ohligatoria,  which  ex  vi  termini, 
is  any  writing  under  feal ;  but  according  to  the  ufual  ac* 
ceptatioo  is  bonds:  but  here  it  (hould  (ignify  fomething 
inore,  becaufe  the  word  obligationt  is  Mo  in  the  releafes. 
Bot  my  brother  Jo/ir/  faid,  that  writings  made  by  fcriveners 
very  often,  and  for  the  mod  part,  do  contain  divers  words, 
which  fignify  the  fame  thing,  to  (ill  up  the  inflrumenr,  and 
to  inlarge  the  reckoning  ;  and  fo  in  this  place ;  and  of  the 
fame  opinion  feemed  my  lord  chief  juftice  and  Dolben  to  be. 
And  I  added,  that  I  conceive  it  was  never  the  intent  of  the 
panics,  that  the  plaintiiF  (bould  releafe  this  agreement ;  for 
ii^hy  (hould  he  join  another  in  the  fame  deed  of  releafe, 
who  was  not  party  (for  aught  appears  by  the  record)  to  the 
(aid  agreement  i  And  2dly,  there  would  •  have  been  fome  *  P.  qbx. 
notice  taken  of  the  common,  had  it  been  intended  that  the  *  ^ 
fame  {hould  have  been  included  in  the  release,  and  therefore 
the  whole  court  inclined,  that  judgment  (hould  be  given  for 
ithe  plaintiff.. 

Phcafant  verfus  Finch.     EJex. 
•    InCr.  Hill.  31  &  32  Car,  2. 

DEBT  for  200/.  The  plaintiff  declares,  that  the  de-  Qy;iaa, 
feodant  for  eleven  inonths  together  next  before  the 

2orii 
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2(51*  of  O^ober  31  Car.  2.  being  above  the  age  of  fitrccn* 
and  inhabiting  at  Haljitad,  did  nor  |^o  to  church,  contrary 
to  the  form  of  the  ftatute.    The  dcfen<!aftt  deiriUrs  gcnc- 
Tally,  and  the  fok  tjneftton  w,  whether  thjs  fuit  may  be 
commenced  in  this  court,  ootwithihnding  the  Aatute  of 
21  Jac.  tap.  4.    The  lord  C^h  3  Injt.  194.  fay$,'chat  ilie 
informer  cannot  inform  for  ihife  offence,  Of  any  other  of- 
fence therein  excepted,  in  any  of  the  Courts  al  tVeflmnfier^ 
but  before  the  juftices  appointed  by  the  ad,  becaufe   the 
claufe  of  excepting  them  out  .of  the  a  A,  extends  only  for 
the  laying  or  alledging  any  of  thofe  offences  in  any  coumy 
that  he  will.    Bat  to  me  it  fecms,  i.  That  the  words  of  the 
%6l  are,  thdi  all  offences  hereafter  to  be  committed  againft  an) 
penal  Jlatutej  for  *which  any  common  informer  may  tawfuitj 
'ground  any  papular  a^fion,  UlU  plenty  fuit^  &c.  before  juf 
tices  ofajjtfe^  nifi-prius,  gaoUdelivery^  oyer  and  terminer^  or 
jufiicts  of  peace i  fball  be  commenced^  fued,  profecuted^  tried^ 
recovered  and  determined  by  way  of  a^ion,  plaint ,  bill,  inf^' 
maiion  or  indi^ment  before  i^efaid  juflices  of  Affife^  tit.  hav- 
ing power  to,  inquire  of  hear  and  determine  the  fame,  &C.  and 
not  elfewhere ;  by  which  it  fecms  that  if  they  cannot  deter- 
mine the  fame,  or  that  foch  aflions  will  not  lie  before  therA, 
then  they  are  to  be  determined^  where  fuch  jurifdtdion  is 
given  by  the  law.     Now  the  ftatute  of  23  Eliz,  cap,  i."  givel 
remedy    by  a^ion  of  debt,  bill,   information  or  plaint,   He. 
'     And  an  a^ion  of  debt  cannot  be  commenced  before  thejuf- 
tices  of  afTife,  ^c.  cither  by  writ  or  bill,  and  confequently 
\x  will  uot  be  within  this  ftatute  of  21  Jac.  Et  adjourn.  And 
Mich.  32  Car.  2.  adjudged  for  the  plaintiff;  and  many  pre- 
cedents were  produced  of  informations  in  C.  5.  and  this 
court,  for  the  penalty. 

*P.  395,    *Durnford  verfus  Irifli.    £rr<7r  mMarleborou^ 

Error.  TNDEBITATUS  affumpfit ;   the  error  infilled  on  was, 

X  that  the  court  is  faid  to  be  held  coram  Majore  fjf  Ehtrgen* 
fihus  Burgi  prad.  fecundum  confuetudinem  ejufdem  Burgi^  4 
tempore  quo,  i^c.  And  the  name  of  the  mayor  is  not  liien- 
tioned,  which  Ought  to  be,  2  Cro.  184.  Jerrat  verfus  G»/- 
detvel,  there  was  a  writ  of  error  of  a  judgment  in  Burta 
upon  Trcitt^  and  faid.  Coram  Senefcallo  IS  BalUvo  Domini  Bi- 
get,  and  ihewed  not  th(5ir  names,  and  held  to  be  an  incurable 
error,  and  feems  a  good  exception.  But  it  was  adjourned; 
and  afier  judgment  was  reverfed. 

Cutforthsy 
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Cutforthay  verfits  Taylor.     N^iL 

TRESPASS  i;/&f  arms  far  faking  the  mare  ip/us  ^/^-  Errw. 
rwi.  nw-nwi  dof&i  y  caialla  fequen.  viz.  and  ftrms  them  up,  3  D^^-  Ab, 
but  doth  not  fey  they  were  the  goods  ip^uf  ^er.     And  ^  •  P*  "' 
thereupon  the  defendant  demtir^;  and  reiolved  the  plaintiff 
tnay  have  judgment  for  the  mare,  and  releafe  the  aSion 
for  the  reffdue ;  and  it  was  (kid,  there  are  precedents  of 
fuch  judgment,  but  I  cait  find  none.     Vide  2  Cro.    104. 
tyoodkwfeh  cafe  upon  the  (latute  of  37  H.  8.  cap.  9.  upon 
an  ofurious  contra£L  1  Cro,  51I.    Mulcany  ver/us    Eyres. 
Isjedment  for  one  hundred  acres  of  bog,  and  other  things; 
the  plaintiff  releafed  bis  demand  to  that  j  and  took  judgment 

for  the  refidue. 

■» 

Walfal  verfus  Mary  Allen. 

ACTION  on  the  c^fe  for  worcis*     Th&  plaintiff  dc^  Words, 
ctares,  that  he  being  a  clc;rgyman,  the  defendant  C*irf  A,?***  *?  **' 
of  him  there  words,  viz,  Francis  Walfal  //  a  thief ^  and  he  thoagh*iiought 
Jlole  plate  from  Maudlin  College  in  Ojcford;  and  I  bcughl^o  ht^vc  been 
plate  of  one  in  Oxford,  and  gave  it  to  the  college  for  that  plate,  '»«»a^^c'n««* 
and  thereby  faved  him  from  being  hanged,  ad  damnuiij  500  /. 
The  defendant  pleads  in  bar  by  attorney,  that  ante  diem,  fci* 
Ucet  I  Julii  12  Car.  2.  the  plaintiff  married  the  defendant, 
and  thereupon  the  plaintiff  demurred ;  and  adjudged  for  the 
defendant,  ttiough  pleaded  in  bar.  f 

*  Nappier&  aJ.  verfus  Curris  &al.     InTrefpafs.'  #  p^   ^oS. 
HilL  31  8c  32  Car.  2.     Rot.  20. 

THE  plaintiff  declares,  that  the  defendants  8  Augufl  30 
Car.  2.  w  y  armis  did  break  the  plaintiff's  clofe  called 
Worgret  common  within  the  parifh  of  St.  Michael'xn  Wareham, 
and  fpoiled  the  grafs  ad  valentiam  40  /•  pedibus  ambulando^ 
and  other  grafs  of  the  plaintiff's  cum  quibufdam  a^eriis,  viz^ 
Equity  ifc.  Necncm  cum  carucis  plaujlris  W  aliis  Carriagiis  fttis 
aiiam  herbam  ^fdlum  claufi  prad.  deprejpr.fubverter.  Hfpolia" 
ver.  and  in  the  faid  clofe  did  dig  tobacco* pipe  clay,  and  car- 
ried aWay  two  thoufand  loads  thereof  to  the  value  of  400  /. 
tranfgrefftonem  pradi^ am  quoad  depajlurationem  conculcationem 


tf  confumptionem  herba  prad.  cum  averiis,  Et  quoad  depreJpO' 
nem  Jubverfion, 


^  fpoJtation.  al  herb  a  IJ  Joli  claufi  prad.  cum- 

carucis 
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forucif  flmtjtris  i^  al.  cariagiis  prad,  mcfwn  quoad  effoffton.  in 
claufi  frad'  a  prad.  H  die  Augufti  30  dr.  2  ufq,  23  diem 
O^obns  3 1  Car.  2  diverjit  diebus  W  vicibuf  ccntinuando  Et 
.,dlia  enormia,  ijc,  ad  damnum  500  A  The  defendants  demurs 
becaufe  the  feverai  cominuances  of  the  trtfpafles,  are  feveral 
trefpafles  by  iheinielves^  and  ought  not  to  be  declared  upon 
Vfixh  9L  Contimiondo.  MicA.  20.  H  7.3.//.  7-  Trefpafs  quare 
domum  Juamfregit  i  Maii,  contirwando  till  i  Junii.  Per  jTaxley 
it  is  goody  quia  chtfcun  entry  eji  unfra^ion^  Mes  Curia  con-- 
tra,.  Bra.  7're/pa/s  441.  but  for  feeding  the  gr^fs  it  is  good^ 
ibid.  Mid.  2  jR.  3.  I  5.  ^/.  41.  al  mefne  r intent.  Pafch^  1 7 
Car.  2.  B.  R.  Lctchford  verfus  Elliot.  Trcfpafs  for  ihrow- 
jng  logs  into  the  pUiniiflF 's  clofe  wjth  a  contimiondoy  nor  good» 
t>ut  \{  diverjis  diebus  ii  vicibus  were  in>  it  would  be  good, 
Mick.  25  Car.  2.    B-    R.  King   verfus  Tre/fia/} 

quare  claufum  fregit  pedibut  ambulando  (J  projlfme  fes  fences 
eontinuando  fioni  iuch  a  day  to  fuch  a  day,  after  verdid  feems 
not  ^ood,  2  Roll  Abr.  549^/.  $  9  Car.  i.  Hojkins  verfus 
JenningSf  for  cutting  of  iices.  But  it  feems  the  words  <^/- 
verjis  diebus  &f  vicibuf  do  makfe  the  aSion  good»  as  Pafci.  5 
Jac.  B.  B.  2  Roll  Abr.  549.  pL  6.  King's  cafe.  Trcfpafs 
Jor  fpoding  com  in  the  blade,  may  be  with  a  continuando  di^ 
n^erjss  diebus  i^  temporibut  per  two  years,  though  there  can- 
not be  a  continuance  ot  fuch  a  trcfpafs  for  fo  long  together.  • 
Et  adjournatur, 

P.  397.  •  Jamaica^  0£}ohcr  20.  1660. 

In  the  year  1661.  Sir  Charles  Littleton  as  deputy  gover- 
nor to  the  lord  Windfor  called  the  firfl  alTembly,  Which  w^s 
held  in  yamaicap  and  thereby  made  laws  for  railing  a  publick 
revenue  by  a  tax  on  ftrong  liquors  towards  the  upholding 
of  the  government  there,  which  laws  are  indefinite  and  per-i 
petual.  Afterwards,  viz.  15  February  1663/  The  king 
grants  power  to  Sir  Thomas  Modyford  to  choofe  his  own 
counfel,  and  with  the  confent  of  the  major  part  of  them  to 
frame  general  aflfemhlies  of  freeholders,  according  to  the. 
ufage  of  other  plantations,  and  with  their  confent  to  make* 
laws  fuitabte  to  thofe  of  England,  which  (houtd  remain  in 
force  for  the  fpace  of  two  ye^rs,  and  no  longer,  udefs  ap- 
proved by  his  majefty.  After  Sir  Thomas  Modyford,  Sir  Tlfo- 
fnas  Linch  fucceeded,  and  after  him  tlie  lord  Vaughan,  who 
bad  the  like  power  with  Sir  Thomas  Modyford:  during  the 
government  of  the  lord  Faughan,  the  afTembly  granted  the 

like 
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Ufee  revenue  out  of  flrong  liquorS)  but  to  continue  but  tw^ 
years. 

The  queflion  hence  arofe,  and  which  was  referred  bj 
the  privy  council  to  the  lord  chief  ju(lic<  North  toconfidtr* 
and  certify  his  opinion,  and  to  take  theopioioo  of  fuch  other 
judges  therein  as  he  (bould  think  fit,  whether  the  kiw  made 
by  the  afleudbly  in  the  lord  Vaughan\  time  had  totally  laid 
aflde  the  law  made  in  Sir  Charles  Littlehn*s  time  by  implica*. 
lion  ?  And  upon  debate  of  the  matter  by  the  lord  chief  juf- 
lice  Norti,  Eliys^  myfelf  and  Charkton  juftices,  and  baroit 
Gregory^  it  was  refolved,  that  the  laft  council  having  power 
to  make  laws  lo  continue  but  two  years,  did  not  repeal  the 
perpetual  law  made  before,  but  did  fufpend  its  power  dur- 
ing the  two  years,  and  no  longer,  according  to  the  ca^e  of 
prices  of  wine,  Hob,  2i$.  where  by  37  /?.   8.  cap.  23.  >i 
perpetual  law  was  made  for  fetting  prices  of  wine  ;  thin  by 
the  ftatute  of  5  E,  6.  the  faid  perpetual  ad  (through  the  in*, 
advertency  of  the  parliament)  was  continued  amongd  other 
a6ts  till  the  end  of  the  parliament,  which  continuance  was 
refolvjcd  to  be  idle  as  to  that  ad  ;  fpr  an  affirmative  conti- 
nuance of  a  perpe'Ucd  ftatute  cannot  work  an    abrogation 
thereof;  and  when  the  two  years  expire,  it  is  as  if  no  fuch 
ad   had   been    made;  for  by    12  Co.  7.  and  2  Infl.   684. 
when  an  ad  of  repeal  is  repealed,  the  firft  ad  repealed  is  re- 
vived. 

*  John  Norris  verfus  Bayfield.  Error  C.  B.  London.* P.  398, 

IN  ejedment  of  a  melTuage,  with  the  nppurtenances  in  Vanaopc.. 
the  parifh  of  {z\x)X  Chrifiopfur^  of  the  demife  of  Francis 
Norris  genileman.  Upon  not  guilty  pleaded,  verdid  was 
given  for  the  plaintiff,  quoad  ilparcelL  Mejfuagii pradi^,  ja^. 
ccrin  proximam  ad  Meffuagium  modo  infra  nominat.  Frartcijci  Neve 
Of  contin.  ex  Boreali  parte  inde  in  fronte  juxtn  Thredneedle" 
Street  ah  Occiden.  ad  Orien,  q^o  pedes,  i^  in  pro  fundi  t  a  tea  Bo^-  ^ 
rea  adAufirum  quindecim  pedes ^  Of  contin.  ex  AuJiraH  parte  in^ 
de  in  fronte  juxt a  Comhil  ab  Occiden.  ad  Orien.  tres  pedes  IS 
dimdium  unius  pedis,  ii  in  profundiiate  ab  Auflro  ad  Btream 
quadraginta  pedeSf  Et  quoad  rejiduum  for  the  defendant,  and 
judgment  is  given  quod  §jier.  recuperet  terminum  fuum  pr^- 
di^um  de  a  in  pradi^,  parcelh  pntdi^.  Meffuagii  jacen. 
•  proximum  ad  pradi^.  Meffuagium  ut  prafertur  in  occupatione 
pr^edi^.  Francifci  Neve  W  continen.  Off. 

Error  general  afligned,  and  ^be  disfendant   pleads  In  mdh 
eji  erraium.    But  the  chief  error  isj  the  variance  betweea 

the 
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the  verdjA  and  the  judgment.  The  verdiS  is,  Jaem.  firoxi- 
mum  ad  Mejfuagium  modo  Francifci  Neve,  The  judgment  ir^. 
*}acen.  ffroximmn  ad  Meffuagium  in  occupaiione  pradifi,  Fran^ 
cifci  Ns*ve.  Now  tf  fhi(  variance  be  not  amendable  by  the 
comraon  kiw^  it  is  not  wtthm  any  of  the  ftatutes  of  JeofiuU^ 
iH))e&  the  words  of  16  and  it  Car*  2.  cap,  9.  wtll  hetp  it, 
which  are,  kit  tkat  all  fuck  miffions^  vanancet,  de^^x,  and 
aU  aiher  matters  9f  like  nature,  not  being  agarnji  tie  right  of 
the  maiterofthe  fuHt  fhall  he  amended^  bfe.  But  [  think,  of 
and  in  the  occupation  are  the  fiime.     Et  adjoumatur, 

*  P.  399-  •  Farfons  verfus  Edward  Cottrel.     D^  updn  an  Ob- 
ligation of  lool.  dat.  25  Febr,  31  Car.  2. 

Intr.  Trin.  31  Car.  2. 

Dtbu  nPHE  defendant  pleads,  that  before  the  exhibiting  the 

-*-  bill,  and  aficr  the  date,  cf  the  faid  obligation,  w«.  17 
March  31  Car.  2.  By  indenture  between  John  Ely  and  the 
plaintiff  of  the  one  part,  and  one  William  Cotterel,  and  one 
John  CottereU  fon  of  the  faid  WiWam,  and  the  defendant^ 
of  the  other  part,  hie  in  Cur.  prolat.  the  plaintiff  releafed  to 
the  defendant  all  claims  and  demands ;  Et  hoc,  ^c. 

The  plaintiff  demands  oyer  of  the  indenture,  the  words 
(as  to  this  purpofe)  are,  the  faid  John  RIy  and  Thomas  Par- 
fons,  for  and  in  confideration  ofthefum  of^ol.  to  them  or  one  of 
them  paid,  or  fecured  by  bond  lately  entered  into  by  the  faid  Ed- 
ward Cotterel,  the  receipt  whereof  they  the  faid  Thomas- Par- 
fons  and  John  Ely  do^  and  either  of  them  doth  releafe  and  ac^ 
quit  the  faid  John  Cotterel  and  Edward  Cotterel,  and  either 
ofthem^  and  their  and  either  of  their  heirs ,  &c.  and  for  other 
goodcatifes,  SiC.  have  granted  and  refeafed  to  the  faid  John  Cot" 
terel,  his  heirs  and  affigns,  all  that  mejfuage,  &c.  ^jiiBue 
k^sii  auditiss  the  plain  tiff  replies,  that  the  bond  in  rhede^ 
cbration,  and  the  bond  nnentioned  in  the  indenture  are  the 
fiime ;  Et  hoc,  i^c.  The  plaiaiiff  demurs.  And  I  am  of 
opinion  for  the  plaintiff.  1 .  The  intent  is  clear  that  this  fe- 
ourity^ihould  not  be  difcharged.  2.  Claims  and  demands 
ftiall  be  intended  for  the  money,  and  not  concerr/ing  the 
bond.  Pafch.  3  Car.  i.  Mree  verfus  Page,  Debt  upon  an. 
obligation,  the  defendant  pleads  a  releafe  of  alf  errors,  and 
all  a£lionS|  fuits  and  writs  of  error  whatfoever.  Adjudged, 
the  releafe  extended  only  to  writs  of  error.  But  the  cafe  o£ 
"•  399*  Rstheram  arid  Crawley,  3  Cro.  370.  •  and  Owen,  71.  ^i 
142.  feems  otherwife :  and  therefore  §iieere^  Et  adpumeOur. 

Aglionby 


in  Carliflc.  /aU^/i^ 

TH  E  pkimiff  decbres.  That  1 1  Utntmbtr  29  Car.  2.  Anrumpitt. 
there  was  a  difcourre  between  the  plaintiff  and  defeo^  '  ^°^'  ^' 
dant  of  uid  concerning  a  marriage  to  be  had  between  one  ^^*  ^'  '^' 
Garijhflhir  Richmand,  efq;  his  fitter's  Ton,  and  one  IfaM 
RejmUfm  niece  of  the  defiendant.     Upon  which  the  faid 
defet^dant  then  and  thefe»  in  conftderation  that  the  plaintiff 
at  the  (pecial  inftaoce  and  r^queft  of  the  defendant  would  en- 
deavour iind  labour  to  p^rfuade  t)ie  faid  Chrljiopher  Rich- 
mdnd  to' marry  the  faid  Ifibel  Rfyndldfan,  did  promife  that  fhe 
would  pay  the  plaintiff  40/.  if  the  (aid  msrrtage  (hould  take 
effea.     The  plaintiff  ih  fait  fays,  Thit  he  31  Dec,  29 
C]ar.  2.  and  dirers  other  days  atid  times  at  the  inftance  and 
requeft  of  the  defendant,  Omnihus  moJii  qui  but  poterat  cona-   > 
tus  fuit  y  elahoraint  fuadefi  pfdd.  CXri^opAorum  to  marry 
th#  faid  Jfabil  Reynoldfrn^  and  that  afterwards,  viz.   i  July 
30  Car.  2.  the  faid  marriage  took  effed,  and  yet  the  de« 
fendant  hath  npf  paid  him  the  40/.  though  uH,  Sept.  laft  paft 
flic  was  thereunto  reqttired. 

The  defendant  pleaded  Non  AJfumpJitf  and  verdid  and 
judgment  for  the  plaintiff,  and  40/.  damages ;  and  the  ge* 
neral  error  gfligned  i  but  the  error  tnfifted  on  was,  That  the 
plaintiff  doth  not  ih^w  tiov^  he  did  endeavour  to  p^rfuade, 
and  fo  uncertain}  for  he  fays  onlyi  Omnihus  modis  qmhus  po* 
terai.  But  I  conceive  it  is  good  enpugh ;  For  i .  We  (halt 
cot  prefume  he  did  prevaricate,  Iniquum  non  eft  priefimendum* 
2.  If  he  should  fet  forth  his  fpeeches  he  made  either  in  com- 
mendation of  the  young  woman,  or  advanuges  of  a  married 
life,  lie.  the  record  would  be  too  long,  and  perhaps  u% 
could  not  be  competent  judges  of  it^  jtfiV^  11651.  in  B-  R^ 
Barber  verfus  Clerks  Ajfumpftt^  in  confideratioD  the  plaintiff 
would  renounce  an  ^zecutor(hip,  the  disfetuiant  would  pay,  ^ 

iSc.  The  plaintiff  aven,  qyjod  nmauiavit,  and  good;  and 
yet  the  perfoh  beferd  whom  the  retiuociatieii  was,  might 
iK>t  he  comp^tem.  Miei.  t66j*  B.  R.  Baker  ttrfus  Bmitk 
Mffumpfitf  The  plaintiff  being  a  virgin^  bisd  been  prevailed 
with  comnkea  contraft  with  the  detendiHit^  itod  afterwards 
the  defendant  was  defirous  lobe  free)  aiid  ihertiYpoo  tte  ' 

dtfendam  f  mcoarideratkm  that  the  ptaintiff  would  £fin9*  ^  P.  402. 
rarei  An^Ucw  wedd  dtfengagid^  him  oJF  bis  proroife,.  he  pro* 
mifed  to  pay  her  rooo/.  and  Ae  allisdges,  that  (hd  did  dtf* 
mM;^  Um-;  cod  ^dtddged  good,  wkbout  (hewing  bour  flie 
^'  Bb  did 
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<}id  difengage  him  ;  and  the  whole  court  feetned  to  agrees 
that  the  declaration  in  princifaf  i&good )  but  they  perfiuuScd 
the  ptainiifF  to  go  to  ti  new  trial,  and  hS  was- prevailed  wjt^ 
becaufe  the  damages  were  great  for  fo  finall  a  matter. 

Mafon  verjiis  Jennings.    *        > 

iiA,  TN  a  fpeciat  a3ioo  upon  the  care.     The  plaiirtifiF  declareSi 

X  that  he  is. a  hackney-coach  roan,  and  that  the  /defendant 
with  an  intent  to  difgrace  him  did  ride  Skimmington^  and  de** 
fcribes  how,  thereby  formifing  that  the  plaintiff's  wife  had 
beat  the  plaintiff,  and  by  reafon  thereof  perfoss  wbo  for- 
merly ufed  him,  refufed*  to  come  into  his  coach  and  tp  be 
carried  by  him,  ad  damnum.  Upon  Not  guilty  pleaded,  a 
verdid  for  the  plaintiff;  and  upon  motion  in  arreff  of  judg- 
ment, judgment;  was  given  quod  quer.  nil  capiat  per  biDami 
and  a  judgment  in  the  like  cafe  in  C  B,  was  cited  7r/n.  14 
Car.  2.  C  B.  Rot.  1 461.  in  the  cafe  of  Ltmlry  and  Bad- 
^ffdey. 


^.  4o2.  ■  *  Term.  Mich;  3a  Car.  2.  1680. 

B.  R. 


.  jane  Ziiizari  ihd  Frtihccs  Zinian  v£tfus  T^almagt.  ' 
Error  in  C.  B. .  Berks. 

cipyl^oW-  TN  ejedmem  of  the  demife  of  Hemy  Zinzant  jvn.  of 
iSj^pI'sf  A  thVee  meffuage*;  t*o  hundred  acres  of  land,  forty  acrtt 
Poficsf.  %iu  of  fheadbw^  one  hundred  acres  of  paftore^  and  eight  acrei 
t ISTw'™  ^  ^^^  ^"  Tylihurft.  The  jury  find  a  fpeciat  verdifl^ 
That  fir  Fetet  Favors,  juni  w»  feifed  in  'fee  of  the  maaor 
of  ^lekitrftt  of  which  the  lands  in  qiietlioii  tre  parody 
and  bdd  by  copy  of  oourt-roli  for  dnc,  two  or  ihric  litea 
fucceffively,  one  after  the  other,  as  theyare  named  ifl  the 
eopy^  aceopding  to  the  cufldiri  of  the  manor :    Sir  /V/if 

Fankri 


tShotv.  139. 
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FarAri  had  iflue  tbree  daughters,  viz.  Jacoba^  wife  of 
Henry  Z/ioBtfn,  fen.  ffy\  Sufamuif  wife  of  fir  Ibberi  Croki, 
bit.  Maryf  wife  of  l^ry  Alexander  late  earl  of  Sterling  in 
Scotland.  The  fatd  fir  Peter  Vanhre^  jfun.  at  a  court  held 
8  March  1638.  granted  by  copy  the  lands  in  queftion  to  ' 

Henry  Zinzan,  Jen.  Habend.  to  him  and  to  the  faid  Henry 
Zinzan,  Jvn,  lelfofof  the  plaintifF,  and  Peter  Zinzan  foins  of 
the  faid  Henry.  Zinzan^  fen.  for  their  liveS|  fucceflively,  as 
they  are  named  in  the  grant,  at  the  will  of  the  lord,  ac- 
cording 10  the  cuftom  of 'the  faid  manor.  He/ay  Zinzan^ 
/en.  was  admitted  tenant,  and  entered  and  became  feifed  for 
liCe»  the  remainder  to  Henry  Zinzan^  jun.  and  Peter  Zinzan 
fucceflSvely.  Sir  Peter  Vanbre  died  without  any  iffue  male,  , 
and  the  Gid  manor  defcended  to  his  faid  three  daughters. 
Within  the  faid  manor  there  is  acudom.  That  if  any  cuf- 
tomary  lands  are  granted  by  oae  copy  to  two  or  more  per- 
fons  naoied  in  the  fame  copy,  for  their  lives,  and  the  life  of 
the  longer  liver  of  them  fucceflively,  then  the  fir(t  perfon 
in  fuch  copy  (irft  named,  may  furrendcr  all  the  lands,  and 
thereby  determine  and  deftroy  all  the  right,  eftate  and  title 
io  the  fame  tenements  of  all  the  other  perfons  therein  named. 

*  By  indentuf  e  quadripartile,  10  Mfi^  28  Car.  2.  between  *  P,  40 J« 
the  now  earl  of  Sterlings  fon  and  heir  of  Mary  late  coun- 
tefs  of  Sterlings  deceafed,  one  of  the  daughters  and  co-heirs 
of  the  faid  fir  Peter  Fanhre,  jun.  deceafed,  and  one  of  the 
grand- children  and  co- hairs  of  fir  Peter  Vanhre^  fen.  de- 
ceafed,  of  the  firft  part,  the  faid  ftr  Robert  Croke  and  Su* 
famia  his  wife,  of  the  fecond  part,  the  faid  Htnry  Zinzan 
alias  Alexander f  fen.  firft  named  in  the  faid  copy,  and  Ja-- 
eaha  his  wife,  of  the  third  part,  and  Daniel  BUgrave  atid 
Jofepk  Baker,  of  the  (b.urth  part.  It  was  mutually  agreed 
to  levy  a  Fine  come  ceo^  &c.  to  the  faid  Blagrave  and  Baker^ 
of  the  manor  of  Tykhitrji,  and  of  the  lands  in  queftion  by 
name,  to  the  ute  of  the  (aid  Henry  Zinzan,  fen.  and  Jac^a 
his  wife  for  their  lives  without  impeachment  of  wafle,  the 
remainder  to  the  ufe  of  fuch  perfon  o\  perfons,  and  for  ftidl 
eftate  and  eftatcs,  limitations,  ufes,  trufts,  intents  and  (lor* 
pofesas  the  faid  Jacoba  Zinzan  in  her  life- time,  va^xxxtipt 
unmarried,  by  any  writing  or  writings  by  her  feated  %tA 
fubfcribed  in  the  prelence  of  two  or  more  credible  witnefles^ 
or  by  her  laft  will  and  teilament  by  her  fealed  and  fubfcribed 
in  the  prefence  of  two  or  .more  credible  witoefles,  fliould 
declare,  nominate  or  appoint ;  and  in  default  of  fuch  de- 
claration, nomination  or  appointment,  to  the  only  ufe  of 
the  right  heirs  and  aiCgns  of  the  faid  Jacoba  for  ever.  la 
Trin.  term  next  a  fine  was  levied  accordingly.  20  iJovem'- 
B  b  2  ber 
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'hr  16^6  tfcc  Taid  H^nry  Zintim^  fin,  Acd,  and  the  UAi  Jih 
rote  tiim  furvivfed.  11  G?  ij  februUfy  16^6  the  iiid  5^ 
'coba  by  her  indentures  of  ietf^  and  rdeafe  com^ycd  the  pre- 
iMfles  to  the  ^id  y^^  ^bd  FrmcBs  Zinzah  and  their  liein, 
Yo  tfc«  uft  of  them  and  their  *ieirs,  45  Jwie  16  77  y^iwfci 
'  died,  and  the  bid  jl^tfjir  and  Frances  entered.  S«wy  ZhtZM^ 
,  jun.  beitig  th«  fetond  perfan  in  ihe  faid  CQ{>y  nanneci^  tntered 
upon  the  pofllsflian  of  the  faid  Jone  iind  trvncts^  and  4te- 
niTfcrf'  to  the  plaintiff,  upon  whofe  poffeflion  the  dcfendtrtt 
Te-Ttrtcred.  Ei  fc^  ©V.  and  jodgrfient  uas  given  in  C  S. 
for  the  ^la'mtiff.  And  after  argunaeift  itt  this  conrt  at  the 
Ijar,  judgment  wa«  affitpmed  -by  tht  whole «otKt.  The- We 
tjijtftion  Vas,  WheVher  tfit  towveyaftcse  tof  to  Jlftfj  28  tj». 
tx.  and  the  fine  porfuant  thereto  \iit  a  furrender  wirhin  the 
coftoih  10  bar  the'effate  ^f  Henry  Zifnam;  ttnd  neroived  it  is 
Ufrt,  becaufe,  1.  The  fcufto^  ejcfcnds  only  10  tlie  -copyhold 
deflate,  and  thait  <:annot  pafs  by  tht  ^e»  a.  It  Wmg  againft 
iconftmon  right  {btXl  be  taken  firtdly.  'Ti^  againft  commoa 
tight^  bccAiA(k  h  ^iMes  p(>wer  to  tonant  ft>r  )^  to  deftroy  a 
third  J)erfoh^sefta?t«  wifhotit  any  reeompcnce.  *Tis  tskea 
*  P.  -404.'ftrtaiy,  *•  TthertM  i.Ba^k  verftis i^.  A  cwAom,  tbit 
9f  a  f  brrenderee  cooltes  n6t  in  Upton  the  third  prodamation,  be 
ihM  forfeit  th^  eflate.  A  furrender  is  n^ade  to  the  Bfe  (tf 
Jl.  for  life,  the  r-tfmaitider 'to  B,  A,  tamt^tm,  in,  JS;'fiiffH 
not  forfeit. 

Elizabeth  Chlchcftcr  tJerfui  Michael  Philips, 

JfiGP,  Fafch.  32  Gar.  2.     -Er^vr  ^«/  «/  IrdancL 
EjtSlment. 

^rror.  ^'Tp^ H  E  plaintiff  PAiJips  ifl  the  a^ioh,  bronght  tVe  aaiOri 

3  Danv.  Abr.      J[      firfl:  in  C:  B.  in^'Ire/dnk,  and  declared  of  the  dcmifc 

i}w,  1^6.      ^^  Roger  MaJlerfoTiy  e/jy  for  eleven  years.     Upon  Notirunty 

pleaded,  and  a  trial  at  the  bar  in  tj,  fi.  there  was  a  btll  of 

except idns  put  rn  by  the  defendant,  whicii  was  as  fclkiws: ' 

Com.  Wexford,  (f.  Memotahdnm  qd.  1 1  N'oy.  1678.  ci- 
iften.  die  praefix.  per  Juftic.  Domini  Regis  dc  C.  B.  hie  16 
Cra(l<  Animarum  hoc  Termino  SanQi  Michaelis  1^78.  fu- 
pradiflti  ad  triand.  exit,  inter  Mich.  Philips  Gen.  Qucr.  8t 
i£liz.  Chichefter  ^id.  Def.  junS.  dc  placito  Tranfgr.  dt. 
Kjedion.  firmge  Exit,  prsbd.  triati  fait  coram  Roberto  Jobft- 
fon  Arm.  fecundo  Juftic.  Domini  Regis  de  Banco  praedid. 
ii  Adamo  Gufack  Arm.  on.  al.  Jnilic.  di3i  t>'Ai  Regis  de 

Banco 
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datsco  pr«d.  ad  B«rrain  Cur.  prsed.  pracfat.  Michael  Aif - 
ppn.  per  breve  d?  narration,  fua  quod  qiiidam  Rogerus  IVfaf* 
tcrfoh  11  die  Januarii  29  Ca^  2.  dcmfti^  &C.  imdreciU  tht^ 
declaration  anipk(f%  md.  iffue,  Et  aiodo  hie  ad  tdation.  ^xi- 
tus  pi9di3.  prsefat.  Michael  dedU  in  evidenc,  quod  prsfar. 
R<^crus  felfit.  fuit  de  prscfoifll  praedi^^.  in  dominico  fug  ut 
de  feodot  jr  fie  feifit.  cxiften.  dimifit  tenenoenta  prxd.  cum 
pertin^  eidem  Michaeli,  Et  quod  ipfe  idem  Michael  virtute 
cjufdjem  dirxiiflion.  in  tenementa  praed-  intraviti  &  fuit  ind^ 
pofTeilionat.  quoufq;  k  Defcndenc  luy  ejeQ«  prout  il  a4 
declare. 

That  the  defendant  gave  in  evidence  to  prove  that  (be  wai 
Not  guilty,  That  the  faid  Rog^r  Mafierfon  long  before  the 
faid  deinife  to  the  plaintiff,  viz*  4  Jmuwry  1672.  by  inden- 
tui-e  for  money  bargained  and  fold  the  premifles  to  one  £^- 
^jaari  Chichefier  for  500  years,  that  the  faid  Edward  Cb*-      * 
<&/7«r  afterward»»  vi-z.   14  February   1673,  did  make  his 
laft  will  in  writings  and  thereof  made  his  brother  John  CAi» 
€kejier  bis  executor,  and  William  Hannck  overfeer.     And  Cii 
prove  that  he  made  .the  bid  will,  file  produced  an  indru- 
itieat  ^  under  the  fcal  of  the  prerogative  court  of  Canterbury^  •   P.  405 
reciting  the  faid  wilt,  and  that  the  faid  Jofin  Chlchefter  wa^ 
beyond  the  feas,  and  a  gratit  of  the  adminiflration  to  the 
faid  WilUam  Hancock  for  fo  long  time  as  the  faid  executor 
Ihall  be  beyond  fea,  dat.  3  $epu  1674,     And  alfo  one  other 
wr'uing  in  parchment  under  the  feal  of  the  confiftory  of  the 
bifbop  of  FemSf  purporting  a  probate  of  the  faid  will  by 
the  executor  himfelf,  dat.  7   November  1678,  that  Edward 
CMchefier  nam^d  to  ih^  will,  a^d  in  the  probate,  are  the 
fame  perfons*     That  the  fi\A  Edward  died  m  England  %^ 
May  1673^  ^^'^  ^^^^  ^^  ^^^  J^^  Ckichefter  the  executor 
is  alive.     That  the  plaintiiF  gave  in  evidence  another  writ- 
ing in  parchment,  under  the  feal  of  tbe  prerogative  court  of 
Jrelottdf  dat»  15  December  1677,  whereby  reciting  that  the 
(aid  Edward  Ckichefter  died  inteftate,    the  archbifhop  of 
i2ri!Pitf^^  granted  adminiftration  to  the  plaintiff  as  principal 
creditor;  whereupon  the  {a\d  EUzabeti  without  any  fatther 
proof  of  the  faid  will,  defired  the  faid  juflices  that  they 
^ould  dired  the  jtKy  tiiat  the  faid  writings  produced  by  her 
were  conclufive  evidence  to  prove  that  the  faid  Edivard  Chi- 
chcper  made  the  faid  will,  and  fo  ihe  was  Not  g^iUy  of  the 
fjiid  trefpafs  and  ejedment. 

Neverthelefe  the  faid  jufticcs  did  only  direct  the  jury  that 
the  faid.  writings  Here  evidence,  upon  which  ihey  miirht 
find  that  the  faid  Edward  made  the  faid  will,  but  not  that 
tbe  fame  was  conclufive  evidence  in  that  l?f:half,  and  fo  left  it 

indifferently 
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,  indifferently  to  the  jury»  Whether  the  Taid  Edward  made 

the  faid  will  or  np,  though  the  plaintiff  offered  nothing 
againft  the  faid  u^ill,'  but  the  faid  letters  of  adniiinSraticn 
granted  by  the  faid  archbifliop  of  Armagh ;  whefeapoo  the 
jOry  found  that  the  faid  Edward  made  no  fuch  wilt ;  there- 
upon judgment  was  eiven  in  B.B.  for  the  pUintiff,  and  the 
defendant  brou|;ht  a  writ  of  error  in  \jf.  /?.  In  Inland,  and 
there  the  judgment  wa^  affirmed ;  and  now  (he  hath  bl^ooght 
a  writ  of  error  here,  and  aiSgns  for  error,  the  iiotalK)wing 
of  the  evidence  to  he  conclufive,  ts  in  the  bill  o(  excep- 
tions is  alledged.  And  here  alfo  judgment  was  affirmed  bj 
the  whole  coiift,  becaufe  though  the  evidence  l^  conclofivet 
yet  the  jun^  may  hazard  an  Attaint  if  they  pleafe  ;  and  the 
proper  way  for  the  defendant  had  been  to  have  demurred 
upon  the  plaintiff's  evidence.     This  queftion',  whether  the 

firobate  is  concliiiiye^  hath  be^n  varioufly  allbwed ;  but  of 
ater  days  it  hath  been  adjudged,  that  iiothing  can  be  givcii 
in  evidence  apinft  it,  bur  f'^i'gcry  of  if^  or  its  being  ob- 
tained by  (urpnfe. *"  ^       .....', 

t  P,  ^o6«  ^  ?  Authorities^  that  the  evidence  is  i^ot  condafivc. 
*  '  ^  **  Trirf'  44  ^.  3.  16.4. pf,  I.  DcTjt  againft  an  adminiftra* 
tor.  '  The  defendant  pleads,*  Tliat  the  party  made  a  wilt^ 
and  the  defendant  and  another  his  executors,  and  judgment 
of  the  writ,'  anid  produces  the  >yill  in  court  under  the  feal  of 
the  ordinary.  "The  plaintiff  replies'  that  he  died  inteftate^ 
and  the  defendant  rejoins,  that  the  plaintiff  ought  not  to  be 
admitted  to  aver  that  againft  the  fes^  of  the  ordinary;  but 
mn  allocatur.     "  .        '  y 

The  defendant's  fuggef^ion,  and  iffue  was  taken,  Whe- 
ther he  died  inteftate,  or  no,  notvirithftanding  the  probate 
under  fial.    Fitz.Ep^elg\   JJf.  EJloppel  56.;  9  Oi.  31.  a. 

41.  tf.  -       '    '  

Pafch.  22  H.  6.  52.  h.  pi  2j.  By  Ntwton  and  all  hit 
companions,  the  defendant  may  traverfe,  that  the  plaintiffs 
vere  not  made  executors  notwithdandiiig  the  teRaraent  F. 
Executors  17  Bro  T^Jlamerit  4.  Mici,  34  H,  6.  14.  *.  //. 
26.  By  Prifott  a  teftament  niiay  be  difprbvH  by  the  law  of 
the  church';  as  if  H.  makes  two  tefiaments  and'  dies,  the 
firft  te{Isiment  is  proved,  and  afterwards  the  fecopd  tefta- 
ment, wbicfi  is  the  lad  will,  is  founds  and  anothef  named 
executor,  in  this  cafe  this  lad  teftament  now  ftiati  be  proved, 
and  the  other  ilhajl  be  void.  If  the  6rft  executor  bring  ah 
a£lion  as  executor,  the  defendant  thay  well  avoid  it  by  fpe- 
cial  matter.  Af/V^.  21  £.  4. '50.  a.  pi  9.  hydokezrA 
Catejby,  where  executors  are  plaintiffs,  thi  defendant  may 

Uy  that  the  leflatordid  not  make  them  his  executdrs,  hot 

.........  .......  j^^ 
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fiich  «n  one>  and  the  iflue  (ball  be  taken  upon  the  matter  in 

fz6tf  and  upon  the  probate  of  tht  teftamenti  for  they  might 

forge  a  tcftanicnt ;  fo  in  adminiSration  the  ifluo  (hall  not  be 

taken  on  the  letters  of  the  bibop»  but  on  the  matter  in  faitf 

W2«  That  the  ordinary  did  not  connmit  to  them  the  admt- 

niftratton  by  his  letters*  Btv.  Record  28.     A  teftament  ia 

not  matter  of  record  at  the  common  law,  notwirhftanding. 

rhe  probate,  for  H.  may  deny  tjbe  making  of  the  parties 

executors^  and  try  it  perpatnam.  Raft.  Ent.  325.  Several 

pleas  that  the  teftator  did  not  nuke  the  plaintiffs  etecutors^ 

and  iflfoe  nponthem.    Phw.  282.  «.    The  feal  of  the  or* 

dinary  put  to  the  adminiftration  Is  but  matter  in  fait^  whic^ 

is  not  any  Ejleppel  for  the  time,  nor  ftiall  enforce  the  exe* 

cuter  to  foe  in  the  fpiritual  court  to  rcpea)  it ;  but  he  (hali 

avoid  this  by  plea,  or  by  taking  the  goods  of  the  adminif- 

trator,  or  by  any  matter  in  fait,   as  occafion   minifters. 

Dy^r  294  i.  pL  7.  Iflue  was  joined,  if  the  bi(bop  of  Lm- 

dm  bath  committed  adminiftration,  it  (hall  be  tried  by  the 

country.     On  tl^c  contrary,  that  the  probate  is  not  •  tra-  «  p^  am^ 

Teifable ;  and  fo  is  the  law  at  this  day,  RjolL  i  Rep.  22$.         ^ 

TWif.  13  Jac.  fi.  R*  debt  by  an  executor,  he  (hews  the  will 

to  the  court  proved  by  fcntence.     The  teftator  pleads  thf 

defendant  died  inteftate,  and  that  the  adminiftration  was 

committed  to  him,  and  (hews  an  appeal  of  the  faid  fentehce 

of  the  probate  of  the  will.     And  by  Coir,  Dodderidge  and 

Hougiion  it  is  not  a  good  plea,  becaufe  if  it  (hould,  no  exer 

cutor  (hould  have  an  aj^ion  during  fuch  appeal,  which 

would  be  a  grand  prejudice. 

Memorandum^  3  December  1680.  At  one  o'clock  in  the 
morning  died  fir  William  Elfyi,  knt.  one  of  the  jufltces  of 
the  court  of  Common  Pleas,  at  his  chamber  in  Serjeantfr 
bm  in  Fleet -Jlreet^  Grandavus  /ene£lute^  viz.  ^etat.  71. 

UPON  the  trial  of  the  lord  vifcount  Staftrrd,  whQ 
was  impeached  by  the  houfe  of  commons  of  high 
treafoD^  the  cafe  fell  out  to  be,  that  his  charge  was.  That  hf 
Vredperfont  to  till  tie  king.  And  upon  the  evidence  it  ap- 
peared,  that  Stephen  Dugdale  fwore,  that  rhe  prifoner  prof- 
fered him  500/  to  do  it ;  and  Oates  another  witnefs  fwore, 
that  the  prifoner  received  a  commiffion  to  be  pay-mafter  to 
an  army  to  be  raifed  by  the  Roman  Catholickt  %  and  T'urber* 
vile  (worty  that  another  five  or  fix  years  before  time,  thVj 
prifoner  at  Pat/V  proffered  him  a^ood  reward  to  kill  the 
king;  And  upon  this  evidence,  the  queftioo  wae  put  to  all 
tbejttdger  then  attending  (who  were  all  there,  t^ut  Scro^^ 

icbitf 


qhiti  |ufti(pe,  and  EUjtf  who  w;if  lately  d^)  Whether  \V^ 
wu  fufiicieDt  evidence'  for  convidipg  the  offieader  by  iba 
ftatute  of  1  £,  6-  c^,  iz.  and  5  £.  6.  caf.  ii.  which  rc^* 
quire$  ijffo  witnefles  for  cohviding  of  a  traitor^  aod  lor 
finding  an  tnd'idment ;  and  here  is  but  one  witnefs  |o  eack 
lad.  And  after  conference  between  themfelves,  afl  ibc 
judges  delivered  their  opinjbna  fypatim^  beg'uiain|  with  t|)e 
lord  chief  juftice  J}fortA  ;  that  when  il^  prifover  is  chargje4 
wit)i  the  offence  of  killing  the  luflg»  ^nd  the  evideacfe  isi| 
^hat  he  at  fevtral  ticnes  laboured  it»  and  by  {ieveral  w%ja^ 
and  to  each  particular' tioie  and  fad  there  is  4>ut  one  wtl- 
nefs,  and' yet  every  of  the  faid  (adi  qiMiducel  dire£tty  to'ttic 
effcQing  and  pecpetrarion  of  the  f^&  tnd  treaifop  ehargc4 
upon 'the  prifonet,  fuch  evidence  is  fufficient  withiq  the 
ilatutc. '  But  otherwife  it  had  beep  if  the  h6Ls>  had  been 
tending  to  another  feveral  treafon ;  and  the  r^fon  given  why 
fuch  evidence  was  good,  wa$  bec^ule  otberwife  it  v^oold  h9 
*  £.  408.  a  nibft  difficuU  thing,  and  almoft  *  impoffibie  to  coavi£k 
'  '  any  one  of  high  treafon  for  cqmpafllng  the  death  of  the 

kvi^t  fc^c  fuch  compaHings  ^re  feldora'a^e^  in  the  prercncc 
of  two*  witneflies  at  one  time  prefent.'  And  upon  this  OQca«» 
fion  tiiy  lord  chaocellof  in  the  lords  houfe  was  pleaied  to 
conomunicate'  a  potion  concerning  the  reafop  of  two  wu* 
neQ«s  in  treafon,  which  he  faud  was  not  very  JFainilitr  be  be- 
lieved ;  and  it  Was  this,  anciently  all  or  riibft  of  the  judgea 
were  churchmeii  and  etcledaiftic^l  perfoos,  and  by  the  caoos 
law'now^  and  then  in  ufe  all  oyer  the  chriftiah  worlds  none 
can  be  condemned  of  h'erefy  but  by  two  lawful  and  credible 
witnefTes;  and  bare  words  may  make  a  heretick,  botnoe-a 
haitor,  and  antiently  herefy  was  treafoo;  and  from  tbetic^ 
the  patliainent  thought  fit  to  appoint,  that  two  witnefles 
ought  to  be  for  proof  of  high  treafon*    ' 

'  Tn  the  jTame  trial  of  the  faid  vifcount,  aftef  the  lords  hmd 
firiatints^UA  (whereof  thirty  two  Acquitted,  and  fifty  Ibar 
conc^emuied  him]  he  moved  in  arrcft  of  judgment,  tb^teveiy 
'ti^rfon  arraigned  ought  by  the  law' to  hold  up  his  hand  ^l  the 
bar;  u  hich  he  did  not,  nor  evef^  w^  Jdemanded  fo  to  do'i 
and  thereupon  the  opiuioo  of  all  the  judges  was  afked,  who 
unanfmoufly  anfwercd,'  That '  that  ceremony  was  only  for 
ihe  fhakiiig  known  the  perfbti  of  the  offender  to  the  coorr, 
knd  if  he'^anfivers  that  he  is  the  fame  perfbn,  ''t^s.  alt  one  4 
and  fo  it  falls  out  fbmeiiines  in  the  circuits,  that  foroe  will 
not  hold  vp  tLeir  hand»  and  yet  have  been  condemned;  and 
judgment  of  high  trcitfon  W4s  givea  agi^iuft  the  prifoner  on 
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f-ugflaj  the  7tb  of  Dtcmker  i68o«  by  the  lord  chaocelloi 
FittcA,  who  was  high  fteward  fr9  import. 

John  Stead  wrfus  EHcabeth  Berrier>  Widow. 
Err<^  out  of  C.  B. 

EJECTMENT  of  the  demire  of  Thwm  Stead  and  DrrUe. 
^  Judith  Wi  wtfo,  aod  iJfcAirJ  StiKkdale  and  jMiirjr  his  *D*«^*  Abr. 
wife  for  fivo  years.    Upon  Not  guilty  pkadcd^  the  jury  Pviit.  74«. 
find  a  rpecial  verdid,  «  Lev.  143. 

That  lUbiTt  BerriiT  of  £^m^0i  opom  Hull  was  reifed  of  ^^[^  'H' 
the  laada  io  queftton  id  fee,  and  biid  iflbe  WiUiam  his  eldeft  1  Mod  2^7! 
fiMH  and  Rjivrt  bis  younger,  and  29  OUAer  1669.  made  ^  Mod.  313. 
bia  will  in  writing,  and  thereby  deviled  in  ihefe  words.         \  s^^^f^^^ 

•  /  dewff  md  give  ie  my  fin  Robert  Berrier  and  its  Heirs  ♦  jp.   400, 
Jet  eveff  all  tint  my  farm^  &c.  being  the  lands  in  queftion, 
&r.  in^er  mIh^  '  Iteoii  I  give  and  hequeatA  wtto  my  grafidcUhi 
Robert  Berrier  looA 

216  Skeemker  1669.  R^ert  Berrier  the  Ton  of  the  tefta- 
lor  died  (the  tcilator  livtif )  leaving  iSiic  Robert  Berrier  bis 
£mi  and  heir. 

Robert  Berrier  the  grandfather  26  March  1671.  made  a 
oodkil  to  be  annexed  to  hb  faid  witt  in.  thefe  words, 

Jnd  alfii  I  tie  efcrefiid  Robert  Berrier  db  give  and  bequeifth 
unto  my  grandchild  Judith  Berrier,  and  her  heirs  for  ever^ 
mpre  than  I  haspe  formerly  given  by  this  my  kjl  will  and  tefia^- 
ment,  a  liftJe  chfo^  iic.  Tbis  I  will  (hall  be  added  as  a 
codicil,  and  taken  as  part  of  my  lad  will  and  teftaroent. 

Tbe  tentments  by  tbe  faid  codicil  devifed  are  ten  acre$ 
of  meadow,  and  ten  acres  in  Fithingp  part  of  the  tene* 
qMDta  devifed  by  ihe  bid  Robert  tbe  grandfathiir  to  Robert 
the  father. 

The  t^iemen^s  in  the  declvaltion  are  the  tenementf  de- 
vifed by  the  will  to  Robert  the  father. 

16  Mty  1671*  Robert  tbe  grandfather  did  repiiblifli  his 
laft  will,  ami  by  parol,  and'  withom  any  writing,  Jnimo 
tejiandi  did  dectare»  That  the  faid  Robert  Bffrier  thie  grand- 
ion  by  the  fame  will  fliould  take  and  have  as  the  faid  Robert 
Berrier  his  father  tmght  take  and  have. 

1  March  l(i^^.  its^rr/ the  grandfather  died,  and  Roberf 
the  grandibn  him  furvived,  and  entered  into  the  faid  pre- 
mifles,  and  became  feifed  farout  lex  pojlijtlat. 

WilBam  Berrier  eldeft  fon  of  the  faid  Robert  the  granc^- 
father^  25  SeUemier  1646.  died,  leaving  iflue  JuJUth  aiU 
Mtryi  the  icflora  a(  Ihe  f  faiiitil^  wbofe  htifbands  ia  their 

right 
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right  entered  on  the  pofleilion  oT  the  faid  Robert  ihe  graod* 
Um,  and  made  the^eafe  to  the  platmrff.    Ei  Jr,  ye.  • 

Judgment  was  given  in  C  B.  for  the  deteidant,  and  the 
pUinttfF  brings  his.  writ  of  error,  and  afltgni  i(ie  general 
error.  And  by  Ser$^s  chief  juAtce,  Jtmei  and  myfelf,  judg- 
'  ment  was  reverfed,  but  DoBen  juftice  eontra.  We  bad  all 
prepared  to  deliver  our  opinions  openly  in  cmirtj  but  in  re- 
gard my  lord  chief  juftice  bad  burmefs  of  his  own  19  the 
lords  houfe,  he  defired  that  he  might  deliver  the  fenfe  of 
the  coiKt  without  any  argument  $  I  was  prepared  with  this 
to  fay  for  my  opifiiooj  viz. 
P.  4x0.  *  1. 1  do  not  find  at  the  bar  any  objedion  to  the  want  of 
finding  a  good  tiiie  for  the  plaintiff  in  this  veidid,  as  was 
objeded  in  C.  B.  viz.  That  it  is  not  found  that  JudiAsnd 
Mar^  wives  of  the  leflbrs  of  the  plaintiff  are  grand  daugh- 
•  ters  and  heirs  to  the  teftator )  neither  do  1  find  any  ground 
for  the  objedion;  for  it  is  found  that  Robert  BertierAt 
teflator  had  iffae  fyHliam,  priffagemium  filitm  fifim%  snd 
alfo  Robert  father  of  the  defendant  his  younger,  and  that 
JVilUam  died  in  the  lifetime  of  the  teflatory  leaving  iflue 
the  Citd  women,  whereby  in  a  fpecial  verdid  it  mufi  be' 
necefTarlly  intended, '  that  they  are  heirs  at  Uw  to  the  tcf- 
tator. 

In  this  cafe  there  have  been  two  points  iii  quefiion,  bodi' 
tending  to  the  making  good  a  title  to  the  defeodaot, 

#  I.  Whether  the  new  publication  of '16  M^  ifi?!- 
whereby  the  tedator  did  declare  that  Robert  Berrier  the 
grandfon  by  the  fame  will  {hould  take  and  have»  as  tbefsid* 
Robert  Berrier  his  father  might  take  and  have^  did  paff  any 
eftate  to  Robert  the  grandfon  i 

2.  If  that  point  fail  for  the  defendant,  then,  Whether 
by  the  words  of  the  will,  /  devife  and  give  to  mj  fin  Ro-*' 
^  bert  Berrier  and  his  heirs  for  ever^  Robert  the  grandfon  can 
take  ? 

I  hold  in  both  points  for  the  plaintiff  in  the  aftion,  and 
that  the  judgment  (with  all  due  reverence  and  reljped  to  the 
perfons  and  court  that  gave  it)  ought  to  be  reverfcd. 

^s  to  the  firjl  pointy  I  cannot  diftingoifli  it  from  t  he  f hint 
point  th  £r</  and  Rigden^s  cafe,  Phwden  345.  b.  The 
words  there  were,  That  Thomas  Bret  thefinJkouU  be  kir 
to  Giles  (the  devifir)  and  that  he  fiould  iwe  all  the  knit 
^hich  hit  father  by  the  wili  JbouU  have,  if  he  had  lived} 
and  here  the  words  are,  Thid  Robert  Berrier  the  gfiodfin 
(liaH  take  wd  iaue  as  Us  fgAir  might  ^taka  aud  have*    It  ^ 

being 
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beiiig  in  writing  cannot  pafs  any  thing,  by  rcafoa  of  the 
ftactites  which  appoint  land  to  pars  by  will  in  writing.  And 
fo  were  Gmvdy  and  Ckm^t  Opinions  in  FvU&  and  FuUer^% 
cafe,  3  Oou  423.  But  this  point  feetns  to  be  agreed  with 
me  at  the  bar,  and  therefonre  1  iUi  not  infill  upon  it 
farther. 

As  to  thi  ftevnd  p9tfii,  Conftrufiions  of  wills  ought  to 
be  c«lleded  out  of  the  words,  and  not  delhn,  or  by  aver- 
ment, as  5  Co,  68.  Chmye\  cafe ;  and  therefore  39  EUz. 
Ckalkmer  verfus  Bowyer^  2  Lem.  70.  pi  94.  William  Bow- 
yer  JM  two  fins^  mtd  devifed  Us  kmd  to  his  younger  fin  in 
tail,  •  tie  remainder  to  the  heirs  of  the  body  •/  *//  eldeft  fin^  •  P.  41  x. 
ike  remainder  to  his  daughters  in  tail\  William  Bowyer  dies, 
the  younger  fin  dies  without  iffue,  lining  the  eldefi  fin',  und 
in  an  i^flife,  the  tenant  produced  wttnefles  to  fwear  that  the 
devifor  dedared.  That  as  long  as  his  eldeji  fim  had  iffue  of  Ms 
body,  the  daughters  Jbould  not  have  the  land-,  but  the  court 
utterly  rejeded  the  evidence ;  and  indeed  were  it  otherwtie, 
iio  man  could  advife  his  client,  or  know  the  ceruinty  of 
any  will ;  for  if  contrary  to,  or  otherwife  than  what  appears  . 
written  might  be  averred,  one  will  would  appear  in  writing, 
and  quite  another  upon  evidence. 

Which  being  (b,  it  neceflarily  follows,  that  the  parol  de-r 
danition  is  out'  of  doors  in  this  will,  and  it  is  not  at  all  to 
be  taken  notice  of. 

*    Then  the  words  on  which  the  defendant  mud  rely  for 
bis  title,  are,  % 

I  giffe  to  my  fin  Robert  and  his  heirs,  by  which  the  de« 
fendant  mud  take  either  as  heir  to  his  fatUr,  or  as  fon  to 
his  grandfather. 

The  firft  he  cannot,  by  Bret  and  Rigden^t  cafe,  in  the 
feeond  point  there,  becaufe  the  words  (heits)  is  but  to  (hew 
th^  quantity  of  the  eftare  given,  and  to  make  them  perfons 
to  take  immediately  by  the  will. 

He  cannot  take  as  fon,  for  thcfe  reafons. ' 

I.  The  word  fini  is  never  taken  for  grandfon,  no  more 
than  child  is  taken  for  grandchild.  3  Cro.  357.  Brown  vcrfus 
Feafe.  Warner  feifed  in  fee  of  two  manors,  Warners  and 
Churchall,  devifes  Warners  to  the  eldeft  fon  of  his  coufin 
Rjchard  Fofier  in  fee,  and  he  devifes  the  manor  of  Churchall 
-to  Margaret  Waters  for  life,  the  remainder  to  fuch  of  his  * 
coufin  FoJlerU  children  as  (hall  be  then  alive  and  owner  of 
■Warners.  Refolvcd,  If  fuch  fon  be  dead,  when  Waters 
dies,  the  grandchild  of  Richard  Fofier  (hall  not  take ;  the 
teafon  is  giveii,  becaufe  out  of  the  words  child  and  grand" 
cKli  are  different  perfons. 

2.  Thf 
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a*  The  wgrck  (fimj  and  (ffmdfm)  art  diicriiwRabq; 
words  in  all  inftrumcntfi,  and  in  this  very  wiH,  for  be  gives 
the  land  to  hi«  ion,  ^I^A  ibo/.  legacy  X^  hia  graadfon- 

5.  By  the  faoi^  raaiooi  the  fob  of  the  grandron  may  take  \ 
a^d  4t  appears  jMl  whqther  thi»  B^^  bad  a  foo  named 
Robert. 

4^  It  waa  not  the  intent  of  the  devifbr  (aa  exprefled  ia 
the  will)  7W  the  grm^ifm,  fivfiU.  uke^  for  he  makes  him  a 
difiinS  legatee. 
P.  412.  ^  5.  The  inconveaienee  which  wouU  earu/ey  ibouU  tbe 
word  (fin)  be  fo  taken ;  no  certain  <;oo<truSioA  coidd  be 
made,  for  fo  g^Jfiny  gre^  jgrrndfi^y  fi^^'m^wa^  if^  ^ 
/ai^»  and  no  body  qan^guefa  whocn  the  leftator  meam.  Tbs 
fame  mifchief  would  happen*  aa  by  aa  ave^oieot  before^ 
mentioned^ 

Had  the  defendant  been  called  frequeoily  by  tlifi  teftktor 
in  his  life-time^  bis  foaA  he  had  been  capable  to  take  by  ihat 
name ;  as  an  iHegitimaAC  foa  ipay  take  by  the  name  pf  the 
reputed  father^  afier  he  hath  acquired  a  certain  name  by 
reputation. 

But  it  is  not  foqnd  in  the  whole  recordt  tba^  the  teftater 
knew  of  the  death  of  his  foa  JMirt.  Truo  it  is,  that  the 
parol  declaration  difpofet  to  the  defendant  w^^  wai  given 
to  his  father,  but  that  may  be  aa  w^l  for  other  reafoos  ^ 
for  death. 

Objc^.  The  new  pti^lication  ia  aa  if  the  will  ware  nev 
writ  over  again. 

Riff.  I  grant  it.  But  thea  if  the  worda  are  the  bsot, 
ther^  will  no  n7:>re  pafs  than  by  the  firft  writing. 

If  he  had  deviled  to  Rtbert  Berrier  (without  additm)  ^ 
to  fny  heir  Rgbcrt  (if  the  truth  werei  that  his  heir  $\  bis 
death  proved  to  be  Rob^i)  thia  new  pi;d)licatiQn  wonU  have 
made  the  will  have  pafled  the  land*,  becaafe  the  vior^ 
would  have  agreed  with  the  perfon  of  the  deviCse,  a^  is 
Beckfird  and  Punvi^s  cafe.  3  Cr^  493.  Parfim  k\bi  of 
lands  in  JUworti  devifed  all  hia  landa  there  to  his  daqgbters 
BarbatA  and  3^ef »  and  then  pur^hafea  more,  and'  then  nev 
publiOics  his  wiiL  Re(olved»  The  new  purchafed  lea's 
palled,  becaufe  fuiEcicnt  words  ^  (o  is  Bfit  and  Bigl'^^ 
cafe  in  the  fecond  point  there. 

0bj€^.  By  the  reptn-d  it  appears,  tha,t  the  devi(br  iatend* 
«d  to  pafs  the  land  to  his  graodfon  the  defendant, 

Rffip.  The  iafiedt  aippeari  not  by  the  wiU.  a.  That  in- 
tept  was  n^  aqeordi^g  to  law,  eod  the  intent  mud  1^  **• 
forvient  to  tjie  rul^^of  Uwj^  ^ad  ib^  €  aonffifi^  mOh^ 
and  Clark\  cafe  is,  and  manycafc^  iQight  i^^ked  oo  tbtf 

bcii 
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Jiead.    And  3^»  wiUs  muft  faarc  ati  ap pareot  intent,  when 
they  difinhcrit  an  b«ir.     i  Cr$.  3^9.  ^^  verTos  £^ib^« 

As  to  the  le&fe  ipfkdt  by  two  copartncn  Aod  tbeir  huf- 
bMds,  ViJeMoiT  '68:2.  /»/.  939.  ikfiftvifr  ^rfos  BMnfik^ 
N(g  13.  2  Cir<0.  83.  JurAam  vcffos  Sftvr  i66w  Jl&mftfr  terfss 
IVdUiigUA.  I(  feeim  good  ^nocigh  afitcr  «  verdid ;  and 
jtidgmcnt  was  reverfed. 

♦  Hanifen  verfus  Bclfcjr.    Kane.  EjtShnent.       ^  ?•  4i3' 

JOHN  FEPPER  ftifed  in  fee,  by  kafe  and  releafe  for  Remainder. 
itX)  /•  conveys  the  lands  in  qucftion,  to  the  ufe  of  Paul  ■  y«o*-  3*5- 
B^nrt  Sen.  and  Safah  Ban  et  Ks  daughter^  for  their  live^^  tie  I  ^^!  9^,*. 
TtfnmndjfT  totfu  ufsofthe  firfi^  and  every  other  forts  ^arah  in  PoUcxf.  575. 
tail  male^  the  remainder  to  tie  ufe  of  her  dauj^hters  equally  to  be 
dimdedin  Sail  mole^  the  remainder  to  the  ufe  of  the  righ  heirs 
^f^ul.     Sarah  hy  deed  gi'ves^  grant s,  remijes  andrekafes  all 
fnr  right  and  rftatt  to  4he  faid  Paul  and  his  heirs,  to  the  ufe  of 
hirn  and  fas  heirs.     Sarah  marries  Samuel  Hall,  and  hath  ifTuie 
Samset  HalHtfSar  oF  the  plaintilF.     Paul  Barret  by  indenture 
22  May  28  Car.  2.  covenants  to  ftand  feifed  to  the  ufe  of  him- 
felffor  life,  the  remainder  to  Sarsih  Norwood  his  grandchild 
for  her  life,  the  remainder  io  Paut  and  Thomas  Norwood  Us 
grandchildren,  mdthtirhtirs.     Paul  dies. 

The  fole  queftion  of  this  cafe  is,  whether  the  remainder 
lioifted  to  Samuel  fhllitiSor  of  the  plaintiff,  as  firil  fon  of 
Saridi,  be  deftroyed  by  SaraF^  releafc  ? 

And  I  conceiviB  it  is  not,  and  that  judgment  ought  to  be 
gtten  for  the  plaintiff. 

t.  It  «nmot be  denied  by  the  other  fide,  but  that  PW 
Barret  and  Sarah  were  joint-tenants  for  their  lives,  and  that 
the  eftatc  in  fee-iimple  is  i;ot  executed  in  Paul  Barret.  Coke 
vfon  Uttleton  1 82.  ^  -^         . 

For  though  a  difcent  or  any  other  fubfequent  conveyance 
will  deftroy  the  jointure,  as  Weflcoft  cafeis^  a  Co.  60.  yet 
till  then  they  remain  joint- tenants. 

Coke  upon  Littleton  273.  Two  coparceners  of  a  rent,  and 
one  marries  the  ter-'tenant,  the  other  may  releafe  to  her  that 
wasmar.ied. 

^is  requifite  for  the  execution  oF  all  contingent  remain- 
dersy  that  the  particular  eftate  do  continue  the  fanae  it  was 
•  at  the  time  of  the  creation  thereof,  when  the  ufecbmtsfn 
^ei  for  it  muft  ve{t  either  during  the  particular  eftate^  or 
at  leaft  eo  inflante  that  tlie  particular  eftate  determines,  i. 
Ca.  66*  Archer's  cafe. 

3.  This 
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3.  This  releafe  doth  not  alter  the  cftate.  t  Cake  upon 
Utthim  273.  Such  areleafe  is  no  alienation.  Wind  65. 
Wafe  verfus  Pretty.  By  /finrii.  juftice,  and  Hohart,  if  land 
be  given  to  twa  upon  condition,  that  they  ftiall  not  alieo, 

^  P.  4I4»  and  f  one  releafes  to  the  other,  it  is  no  breach  of  the  coodt- 
tion.  2.  It  naakes  no  degree,  for  the  releflee  is  in  hj  the 
kflbr.     CkiktfpoH  Littleton  \t\. 

And  though  the  remainder  did  before  depend  upon  an  el* 
tate  for  two  lives,  and  now  but  od  one,  that  one  is  the  fame 
efiate  in  quality,  though  not  in  quantity. 

-  Fitz.  Aidt  77.  Tenants  in  ipecialtail  recover  in  ailize, 
and  afterwards  one  dies  without  iflue,  and  the  other  being  te- 
nant in  tail  after  poflibility,  is  redifTeifed,-  he  (hall  have  a. 
redifleifin,  becaufe  it  is  the  fame  freehold  which  he  hadbe-^ 
fore,  and  is  part  of  the  eftate-tail. 

I  conceive  the  cafe  of  a  condition  of  accrue^  is  a  ftroiiger 

.  Cafe ;  there  theeftateon  which  the  condition  is  to  grow  niuft 

.  continue  the  fame.     And  yet  8  Cb.  75.  L     If  a  n^an  grant 

land  to  another  and  his  heirs  on  the  body  of  his  wifi?,  with 

fuch  a  condition,  and  the  wife  dies  without  ifTue,  yet  be 

may  perform  the  condition. 

4.  The  intent  of  the  parties  (which  is  obfertable  in  all 
a£ts,  and  efpecially  in  thedirpodtionof  eftates)  was  only  to 
transfer  SaraVs  eftate  to  Paul,  and  not  to  deprive  her  chiU 
dren,  (he  being  but  tenant  for  life. 

Her  ads  (hall  be  c^njlrued  with  as  much  (IriSnefs  as  t)ic^ 
rules  of  taw  will  permit.  Judgment  was  given  for  the.plain* 
i\f[by  Scrog4  chief  jufticc,  Jones  and  myfelf:  but  my  bro- 
ther  Dolben  was  for  the  defendant,  but  had  not  opportunity 
to  (hew  his  reafons,  becaufe  my  lord  chief  juftice  defired 
that  he  might  deliver  all  our  opinions  ihortly. 

Oflx^  verfus  WandeL 

Tiefpafi.  rr^  R  E  S P  A  SS  upon  the  ftatute  of  i  /I.  3  cop.  3.  for 
JL  taking  the  plaintiff's  goods  (being  arrefted  for  fufpi* 
cion  of  felony)  before  convidion,  and  declares  of  feizing  a 
certainparcel  of  money;  and  after  verdid  for  the  plaintiff* 
Stanhope  moved  in  arreft  of  judgment,  becaufe  the  words  of 
the  (tatute  are,  that  none  Jball  feize  the  (goods)  of  any  perfoXf 
i^c.  and  money  i^  not  goods,  Fitz.  Brief  ^i2*  But  ad- 
judged for  the  plaintiff,  and  that  money  is  goods ;  and  that 
cafe  is  only  the  opinion  of  Finchden. 

Valentine 
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♦  Valentine  Joyncr  verfus  Sir  Robert  Vyner.   Error.  ^  P*  415* 
in  C.  B.    Limddn. 

Intr.  Pafch.  32  Car.  2. 

DEBT  upon  a  bond  againft  the  defendant^as  Ton  and  Awtia, 
heir  of  Chrififfphtr  Joymr.     The  defendant  demands 
uyer  of  the^  condiiion,  which  is,  whereas  the  ahvebcund ' 
Chrtftopher  Joyntr  did  4 December  1665,  leave  with  Henry 
Lewyj^  thenfervant  to  the  above-named  Sir  Robert  Vyner,  a 
bill  of  exchange  ofthefum  of  6 1  /.  1 4  /.  4  J.  payable  by  Richard 
Puller  late  «/*  London  merchant  %  deceafed,  and  upon  leaving  the 
Jafd  bill'ihefaid  Chriftophcr  Joyncr  had  credit  in  his  account 
with  thejaid  Sir  Robert  Vyner  for  thefaidfum  of  61  I  1 4/. 
4  d.     And  whereas  the  (i^d  Henry  Lewys  do»h  aver  that  tho 
^  faid  fnm  of  61  /.  14/.  4//.  was  not  paid  to  ihefaidSir  Robert  Vy- 
ner, or  any  other  perfon  fir  his  ufe^  the  condition  therefore  of  this 
obligation  isfuch^  that  if  the  feud  Chriftopher  Joyner  fballnot^ 
before  she  loth  ofSowtonbcrnextthedateabove^written,  legally , 
andfufficientlyprove,  thatthefudfumofCi  I,  14/.  ^d.  was  paid 
to  the  faid  Sir  Robert  Vyncr»  or  to  his  ufe,  then  if  the  faid 
Chriftopher  Joyner,  his  heirs,  executors ^  adminiflrahrs  or 
affigns  do  woU  and  truly  pay  or  caufe  to  be  paid  to  the  faid  Sir 
Robert  Vyner,  his  executors  or  afftgns  upon  the  faid  lOth  of 
November  the  faidfum  of  61  L  14/.  4^/.  md  all  inter efl  at  6  /• 
per  100/.  per  wwvci  accrewing  for  the  faid  money^  from  the 
faid  4/A  ^/iiycf/' December  1665.  until  the  payment  thereof  ^  thai 
then  this  obligation  to  be  void.     Qnibus  ledis  &  audit  is.  the 
deftfodant  pleads,  that  the  faid  Chriflopher  Joyner  hit  father^ 
after  the  making  of  the  faid  bond,  and  before  the  faid  loth 
6f  November  viz.  20  May  24' Cir.  2  <  died.     The  plaintiff, 
demun ;  and  adjudged  by  the  wfaol^  court  for  the  plaintiff; 
for  there  is  a  difference  where  the  condition  contains  a  duty 
veiled  in  the  obligee,  and  where  it  is  only  a  collateral  ad ;  . 
for  m  the  firft  cafe  t)ie  executors  are  bound  to  perform  it ; 
and  fo  the  obligor  forfeits  his  obligation  if  it  be  not  performed. 
3  Cr0. 10.   Kingwell  vtrfu^  Knapman,  2  Leon.  155.    Debt 
upon  an  obligatioh,  conditioned,  that  whereu  there  were 
divers  controyerfies  between  the  plaintiff  and  the  brother  of 
the  defendant,  and  they  fubmitted  themfelves  to  the  *  arbi-  ^  P.   ^16. 
trement  of  one  Coxin.    Now  if  the  faid  brother  perform  the 
award,  thert^  Ifc.     Tbedefendant  pleads  that  the  arbitrator 
made  an  award,  that  the  brother  fhonld  pay  30  A  viz.  ao  A  at 
BafleTp  and  10  A  at  Michaelmas^  and  that  he  paid  the  20  A 

but    . 
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bot  before  Michaelmas  he  died ;  and  adjadged  for  the.ptaio- 
tiff»  becanfe  thefom  awarded  wat  foecooie  a  datj;  bilt 
other  wife  where  no  dutyji^  as  t^  make  afcoflFment,  or  to 
prove  an  allegation  in  a  bill  of  equity.  Dyer  262.  a.  pL  30. 
JriMifiverfus  Cbffii* 

Dorothy  Lcc,  Adininiftratrix  of  WiUsaiti  Lee  Itf  r 
Huibuidj  agamji  Charles  Garret  and  MAvf  bis 
Wife>  Ekecucrix  of  Frances  Ambler.    ASdJ. 

DcVt.  T^EBT  upon  an  oUigation  of  600/.  Jot,  11  Aug, 

ft  Show.  143*    I  J  ,657.  the  condition  whereof  (upon  oyer  demanded) 
is,  Mii^  KvAeriOs  a  marriage  hoik  been  lately  had  between  tie 
abwe-named  William  Lee  o/u^  Mary  daughtef  of  the  above^ 
bgUnd  Frances  Ambler ;  if  now  the  heirs ,  executors ,  adminif" 
trators  or  ajpgne  of  the  (aid  Francis  Ambl<:r  do  and  fbaU.weU 
e^  truly  pay  oreaufe  to  he  paid  unto  the  fiudV4  WXi^m  Lee»  kif 
executors  y  adminifirators  or  affigns  the  fuU  and  whole  Jum  af 
300  A  within  two  months  next  after  the  death  tftheJkiafttLn^ 
.ces  Ambier,  ifthefaid  Mary,  or  any  iffueof  herhodyhyVf\\^ 
liam  fiallbe  living  at  the  death  ofthefaid  Frances.   xAm,  ffc. 
The  defendant  pleads,  that  1  January  29  Car,  2.'  the  faid 
William  Lee  died  idleftate,  and  the  faid  Francis  Amblet  \Aa 
furvived;  and  15  Febr,  31  Cat.  2.  died,  afid  that  the  fatd 
Mary  the  wife  of  William  Lee  died  before  the  faid  FYaneeSi^ 
leaving  the  faid  Mary  wife  of  the  defendant. 

That  at  the  death  of  the  faid  France ty  not  any  time  with* 
in  two  months  next  after  the  death  of  the  faid  frmwes^ 
(here  wa«  no  exectnor  or  adminidratbr  of  the  faid  WilBam 
hecj  nor  any  peribn  appointed  on  the  behsdf  of  the  faid  WtU 
Ham  LeCf  to  have  or  to  receive  the  faid  ^00  /.  \ti  the  faid 
condition  mentioned,  nor  to  whom  the  fame  could  ht  paid 
according  to  the  form  of  the  faid  condition  ;  and  that  adttii* 
niftration  of  his  goods  and  chattds  was  not  granted  within 
one  year  next  after  the  death  of  the  faid  Frances.  Thef 
plaintiff  demurs  generally ;  and  adjtidged  for  the  plaioti^ 
becaufe  the  money  being  a  duty,  the  defendant  ooght  c« 
have  pleaded,  vncere  prift^  ^e. 

•   i 
♦P.  4J7. •Attorney General t;^y«; Blood, ChrUlian&aiiWE^ 

OmipirtqF.     ^  ik    Vi  information  for  c^mfpiriAg  to  indtfi  the  dula  of 
^fibow.  114.     /\  ^iingham  9f  buggery  of  a  boy  calM  /fanar.  Up«i 

Ml 
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not  gttih)r*pl«a4«4  ikty  wtri  triAJ  «( the  b«r  in  7W^)>« 
/«rm  liift,  »f)<l  feua4  ciiil(]r.  Ami  S^mi^i  iwni  m  arftft 
of  juctgment. 

1/.  That  the  writ  of  f^mri  faciei  itm  /rvfo/  &f  legakt  ^ 
ffiinr/y  whereas  it  ought  to  have  been  Uheros  iS  legates  homi* 
ft^O  for  there  If  a  differeo^  between  ^^/^  Uier  ii  kgnh'r, 
for  kgali/  is>e  who  it  not  <H]t)awed»  and  againft  wfaooB  tio 
e^ceplion  can  be  taketi  in  thi9  behalf,  ptobur  is  tiot  taken 
notice  of  in  Uw.  tjier  hm  '^  not  only  one  that  hath  free- 
hold landf  but  thai  b^th  freedom  of  mind,  and  {lands  indif* 
ferenty  no  more  inclining  to  the  one  than  the  Q^her,  Coke 
upon  Uttletm  1 55  5.  but  frohts  extends  not  fo  f^r. 

a*  The  writ  is  yuntm-wflt^'tmy  expend  ao/.  in  lands;, 
9nd  jet  ibe  ftatqte  of  16  C^  17  Or.  a.  ct^. 3.  isexpired ; 
und  the  defendant  nuy  be  kept  in  durafK:e  and  imprifonmeift 
for  default  of  jurors  of  that  value ;  and  the  ilatutes  of  35  if. 
8.  £ap*  6.  and  %^  £//«.  (ap,  6.  prefcribe  a  certain  form  for 
tbe  writ';  and  though  ihofeftatute^  of  tbemfeives  extend  not 
to  fyfeaa  of  the  crown,  y«t  the  ftalute  of  4  J^  5  P*.  £if  Mar. 
capp  7*  dineds  the  ftatute  of  35  fll  8.  to  extend  to  fuch 
cafes ;  and  the  form  being  prefcribed,  ought  not  to  be  v^* 
ried  from,  i  RolL  Abr.  803.  n.  pi  4.  Ludlow  verfus  Edg^ 
worii.  Scire,  for  Sciri,  refolved  not  good  ;  and  pL  5.  fuo^ 
rum  qmUbet  had  4  /.  in  an  inferior  court ;  judgment  was  re- 
verfed  for  that  caufe.  And  here  no  ftatute  of  Jeoft^ls  helpi» 
becaufe  an  infornaatton  for  the  kin^. 

Potlexfen  for  the  attorney  general  |.  frobot  l^  Hberos  are 
of  oine  ietife  \  and  the  ftatute  doth  not  tie  the  wrh  tothe  vety 
words ;  and  there  are  multitudes  of  precedents,  which  are 
ifaoa. 

a.  *Tis  for  the  adventage  of  the  defendant  to  have  a  fobi- 
ftantial  jury,  2  0«.  672.  PMIp^t  verfus  feeler,  ^  Cro.  257. 
Aforr/Vveifus  IThmflt.  And  before  the  flatutes  n  was,  and 
now  is  in  the  power  of  the  court  to  award  a  Ven.  fuel  of 
what  latver  fum  they  )>teafe, 

•  And  the  ctiicf  julUce^  and  the  other  two  juftices  were  •p.  4x8. 
dear^^  that  the  wxit  was  good  for  rhe  reeToos  aHedged  1)y 
Potlex/en}  and  fo  was  I  as  to  the  firft  exception  ;  but  I  was 
not,  Qor  yet  am  fatisfied  as  to  the  fecond  e;|tceptiofl  ;  for'if 
it  Ihall  be  in  the  fower  of  thfi  court  to  put  what  fum  tUey 
pleafe  in  tht.V4nirefac.  the  defendant  b^ing  ip  prifpn  outy 
be  there  detained  for  want  of  jurors  of  that  vahie  |  but  jud«r« 
aoent  was  gi«en  againft  the  defendant  CHriJUant  (for  S^o: 
was  dead)  and  one  more,  ^z.  Tha  Chritkianfiauldjlmifin 
iftr  pitliMj  4ff  kmr  df  Charing- Crofs^  Ulvieen  ten  andtiwihe, 

C  c  /m^ 
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mipajimehmidrfdmmii,  miUe  infrifimtiUtifmiit.  Tk 
^Hier  wu  fined  tfuengfifmrht  amlsmmrdid  hiii  fitbry. 

Gray  w>yiri  Day. 

Cafe.  '  A   N  aflion  open  the  cafe.    The  platnttfF  declares^  that 

1  thnr.  Ab.  j[\  |,^  being  church- warden  of  fuch  a  parifii,  and  having 
Vjot!^'*pL.  S^^^n  an  account  at  the  end  of  his  year  to  his  facceflbr,  and 

2  Show.  144.'  the  pari fbioners;  the  defendant  £ilfly  and  malicioofly  cited 

Inm  into  the  ecclefiaAical  court  to  render  an  account,  and 
(here  at  the  defendant's  requeft  the!  judge  excommumcated 
the  plaintiflF  for  not  rendering  ^n  account.  Upon  not  guihf 
pleaded,  and  verdi£t  for  the  plaintiff,  Saunders  moved  in 
arreft  of  judgment,  becaufe  the  fentence  was  given  by  the 
judge,,  and  fo  he  and  the  court  were  to  blame,  and  not  the 
ddendant.  But  refoWed  the  afiion  lies;  and juc^ment  was 
given  for  the  plaintiff;  and  jo  this  cafe  for  the  plaintiff  were 
cited  iCro.  291.  Carlioh  vcrfui  ilfiV/,  2  Cro.  667.  Star 
yerfus  ScoBkf  355.  fTeald  vtrftis  Peafet  ^Cro,  574.  Willh 
vttCvLi^Srroud.  Jonet  312.  i  RqIL  Abr.  34.  c.  pi  4.  ii2./« 


Real. 


Anne  Crouche  verfus  Faftolfc.     London. 

X\  E  B  T  for  rent  upon  a  leafe  for  ycirs,  by  indentuic, 
^-*-^  of  a  mefluage  in  Redriti. in  Surrey.    The  defeodani 
.  pleads,  that  upon  Orijlmas-day  (being  the  quarter-day  lor 
.  which  the  rent  is  demanded  in  the  declaration)  he  was  at 
the  (aid  mefluage  by  the  (pace  of  an  hour  before  fun-rifiog 
until  fun-fetting,  of  the  fame  day,  ready  to  pay  the  faid 
rent,. and  that  neither  the  plaintiff  nor  any  other  on  her  be- 
419.  ^  half  came  or  wa»  ready  there  to  receive  it;  and  that  he 
always  fince  the  faid  d^y  hath  been,  and  yet  is  ready  to  pay 
the  fame,  i^  denar.  ill.  idem  Joannes' luc  in  Cur*  prof  erf  par  at, 
firefihend.prdifat,  JImutt  fi  eademAnna  ilhi  de  eodem  yoJiame 
.  recipare  vtlit.    £i  hoc^  tie.    And  upon  this  the  plaintiff  de- 
tours, becaufe  the  defendant  hath  not  alledged  a  tender  eo 
the  day,  but  only.that  he  was  tliere  ready  to  pay  the  rent. 
But  refolved  it  is  wtU  enough  ;  and  adjudged  for  the  de- 
.  fendant.    J4  B.  4.  4.  22  H.  6.  57.  2t  £.  4.  6.  J  Co, 
.  Miami' h  caie*     Hob,  207.  Crawley  verfus  King/well.   Winck 
Intr.   io^2.  I  Cr^.    76.    3  Cr^.  828.  i  Leon*  71.  pi  9$. 
.  kret  vertus  Audar.  And  tender  needs  not ;  but  otherwife 
where  there  is  a  condition^  the  breach  .whereof  is  to  be 
faved. 

Memaranbmt 


Teiin.  HilL  it  tc  $3  Car.  i.  B.  R« 

Xfemortndam,  29  December  i68o.  Ssr  John  Kelydg 
higiif  ofc9wdel  ixtrmrdmary  $p  ih  king,  dnd  his  fnjiMi^ 
died  at  ^/in^  mSouthill  in  Bedfordihtre^ 


♦  Term.  Hill.  3a  &  z^  Car.  a-  B*  R.  •  P.  42a 


Leeibn  verfus  Dover.     Londoru 
Trin.  32  Car.  2. 

DEBT  upon  a  bond  of  600 /.  iai.  19  Jumi  27  Cat.  2«  CMditimw 
Thedefendani  demands  oyer  of  the  condition,  which 
is,  xvkereas  there  hath  btin  a  marriage  latefy  fokmniteJ  between 
the  ah^ve-named  John  Leefon  and  Anne  Dover,  daughter  of 
the  above^hotmd  John  Dover,  and  that  the /aid  John  Dover 
did  j>romifi  to  pay  thejum  of  500 1,  at  the  marriage  portion  of 
thejmd  Anne  to  the  faid  John  Vstt^on^  200  i.  ofwMchfnd 
fum  hath  been  pad  accordingly  by  the  above-bound  John  Dover. 
Now  if  the  above-bound  John  Dover  Jbail  and  do  well  and  truly    • 
pay  orcaufetobe  paid  the  due  interefl  ^300!.  yearly ,  and 
every  year  J  being  ^81.  unto  the  above-named  John  Leefen  at 
two  times  orfeaftr  in  the  year  by  equal  portions,  that  is  to  fay, 
9I.  uponthefeaji  of  St.  Thomas  theapoftle  next  enfuingf  and 
the  other  9I.  upon  the  feajl  of  St.  John  the  Baptift,  which 
Jbail  be  in  the  year  of  our  Lord  1676.     And  it  is  farther  the 
condition  of  this  obligation^  that  the  above-bound  John  Dover 
Jbalf  retain  the  principal  money,  being  300I.  a/  aforefaid,  in  Us 
hand,  for  the  ufe  of  the  faid  Anne,  until  fuch  time  as  the  faid 
John   Leefon  fball  fttle,  or  caufe  to  be  Jettled,  upon  the  faid 
Anne,  a  jointure  equal  in  value  to  the  jaid  fism  of  ^ool.  and 
then,  that  the  above-bound  John  Dover  Jbail  upon  half  a  yearns 
notice  thereof  pay  the  faid  fum  to  the  faid  John  Leefon,  to  be  to 
his  own  proper  ufe  for  ever;  all  which  the  above^bound  John 
Dovtffiall  well  and  truly  perform  and  keep  ;  then  this  oUiga^ 
tion  to  be  void.    Qiitbus  ledi»  &  audiiU,    the  defendant 
pteadf,  A^ionon,  for  that  he  paid  the  faid  JohnLeefon^L 
on  St.  Thomas'^  day  next  following  the  date  of  the  faid  obit-* 
C  c  2  <«tiqtit 


garknii  itid  ih«  ctfafcr^A  on  St  Jtkt  Bapit^s  d^  i%i6^ 
•tidordfftg  to  tiM  form  of  tfte  condi  ttoa.  Thst  Ihe  reutooi 
the  faid  fum  of  300  /.  for  the  ufo  of  the  bid  Jbrnt  Leefm  till 
*  P«  421.  the  *  pUintiflF  (hotfM  fettle  a  jointare,  which  he' bath  not 
yet.  done*  The  plaintiff  demurs,  becaufe  the  defendant 
doth  not  pitad  payoMnt  of-  iaiasift  £>r  tbe  faid  300  /.  aftec, 
the  firft  year;  and  it  was  adjudged  for  the  plaintiff  by  the 
whole  court,  (except  Scrogs  chief  juftice  who  was  abfent) 
for  thai  upon  the  wtiole^onditioa  it  iipiiears,  that  tb^  i** 
lent  of  both  partiet  was,-  that  intereft  (hould  be  paid  for  tbe 
300  A  for  thefe  reafons,  ^ 

1.  By  the  preamble  of  the 'condition  it  appears,  that 
500  /.  was  to  be  the  marriage  portion  of  Atme^  and  xhA  the 
plaintiff  was  to  have  it  without  refpcd  to  the  making  of  a 
jointure. 

2.  The  words  are,  that  tbe  defendant  (haft  pay  <!ttc  iste* 
reft  for  the  3000  /.  yearly,  and  every- year,  whicli  moil;^  ne- 
ceflTarily  extend  beyond  one  year. 

3.  'Tht  prificipal  waa  to  be  retained  till  teelmtnt,  wbtck 
knpli^  that  he  was  to  pay  imereft  \  for  priocipd  aad  inie- 
reft  are  relatives. 

I-ambert  &  OHiot  verfus  Bcflcy.    Error.  C-  R- 
Pafch.  31  Car.  2.    Rot.  j82.    Norff. 

tmfnSmoMX.  HP RESPASSand  falfe  inlprifonm«it.  The  pUiBlilF 
a  JM.  ai4.  X  declares,  thai  the  defendants  Jjmkeri  and  O^H/mmi 
Mtea^^y.  ^^  BowUs  RitigaU^  BSrbi  and  Wwicr^^  \  AfrUo^  Cmr. 
a.  vid  dmds  did  take  And  imprlfon  the  plaiatUF  Bfff€j^  and 
him  did  evil  intreat  at  iVorftud^  and  fo  in  prifim  did  hiaa 
from  thence  to  Ajkjbam  kad,  and  there  lor  the  fpaoe  of 
three  wtcksi  did  detain,  till  he  paid  them  7/.  j^  Et  mU0 
tmrmia,  l^c.  ad  dm/mm  locJ.  Tbe  defendant  Lmhtri 
pleads  not  gulky,  and  after  tffue  joined,  the  filaiaciff  en- 
ten  a  NqIU  Ptififui  as  to  LumAerU  The  defeedant  OAW, 
SIS  to  all  4)at  the  imprifonment  pleads  not  guilty  9  and  as  to 
the  imprifonatient  at  Aykjbam  for  three  wedts^  he  fays,  that 
12  Psbr.  in  HiHarj^Term  28  C^  22  Car,  a.  there  fffiied  eat 
St  errit^  of  Nm  omitt^s  out  of  the  court  of  C.  £•  agaioft  one 
SPtphkn  Grttnj  and  againft  the  plaintiff^  and  one  Tkma 
Mfur,  at  the  fuil  ctf  Sir  Jckn  Hobrni  barooel^  direaod  u> 
the  ibtriffof  Nwrf^lk^  by  which  faid  writ  the  king  cosd- 
AiAnded  the  faid  flueriff  that  be  (bould  take  tbe  faid  fttftkif 
and  have  their  bodies  at  H^fftmimfl^r  M^rt  the  Juftices  of 

C.  B.  Menfe 


Term.  HilLs^  &  33  Car.  2-    B- f^. 

C  B.  M^ff  ?4^h.  Ihen  next  fQllowing,  to  aofwer  the  &iii    . 

^  Sir  Jvlm  l^i^t  in  a  plea  of  trerpafs  qnan  ckufum  fregjUp  *  P.  422. 

^^  a  debt  of  aooi  wliich  (aid  writ  th^  iaid  Sir  John  Hobtfttr 

ai  ilf«r^i39^^-  2.  delivarcd  la  ibe  then  (henff  of  N^rf^l^ 

tobc  eiCMttitd,  by  virtue  wharrof,  aod  to  Ihc  ioteot  the  i>id 

wrtc  iqight  be  excciiteii^  tka  {aid  flieriflf  made  a  warrant  to 

^lie  bailiff  of  ihe  liberty  of  the  duke  of  Norfolk  in  ibe  (M. 

county^  urbo  then  had,  and  yet  bath  execution  of  alt  uriu 

Y^tbio  the  faid  liberty,  and  reiiarn  ihereof,  Infra'quam  <^$^ 

^w^f  ifiim  brevh  totalitir  reftabai  facieiuL  pr^  eo  tfund  mtUa  ^U^ 

SMstutkjnde  aRU  exira  liherHi.pr^ti,  infraMli'oam  fuam  fi^i 

paktttf  which  faid  warrant  the  faid  Sir  JoAi  Hvi^r/df  livcrc4 

t#  JMftt,  QnJhWf  efq;  then  bailiff  of  the  faid  liberty  ai 

March  29  Car,  2.  to  be  executed  i  by  virtue  whereof  tfac 

iilid  JrilirOnfhffo  made  a  warrant  the  fame  day  to  the  faid 

William  W^tdai^fi  and  iami^  Bowleg  bis  deputy  bailiffs,  M 

tak€  tliefi(id  Beffey,  bfc.  by  virtue  whereof  the/aM  JV^d- 

^tvft  and  B9mU$^  i  Afiril  29  Car.  %.  loefc  the  (aid  Bejffy 

ami  earricd  ht»  l^jykjbam^  and  delivered  him  overtoihe 

Caid  &imaa^  Otiot  tbeo  keeper  of  the  priCbn  of  the  bailiff  of 

the  liberty  aforefaid,    at  djUfoaoi  aforefaid;    by  viftiie 

virh«rrif,rhe  M4  defendant  took  hioithe  faid  i9//>y  and  de- 

taiaed  hien  by  the  ipace  aforefaid,  prmt  si  bme  liaafp  foof 

fai^  eadsmiaiprjftnameatap  iit.    Ei  hc^  Ifc.  mde^  tic.  Tb4 

pliMi^iff  fopiies^  that  the  defimdaac  O/ffof  ioaprironed  him  de 

ioflaia  fua  fr^fria^  abffoa  hc^  that  the  fai4  Wa^rgft  and 

iBei«/r#  did  take  the  pUuntiff  within  the  faid  liberty  of  the 

frid  duke  of  thffilk*    The  defendant  demurs^  and  ihew« 

for  QO^Sa^  that  the  plaintiff  traverfcs  a  matter  not  traverfa^ 

Ue ;  afidi^diiaeDt  wia  givm  in  the  Comciion  Pieai  Cor  the 

ytaHitii^  and  danaagea  lool  and  the  defendant  brought  a 

wcit  of  error;  and  i  conceive  judgn^ent  ought  to  he  air 

nriDed* 

T.  I»ail  eivit  aAs  the  law  ^^oth  9ot  fp  much  regard  the 
intent  M  the  aAor^  at  th#  lofs  and  damage  0^,  the  party  fiif- 
itfMjLx  and  therefore  Mich.  6.  £.  4.  7.  a.  pi.  18,  Tnjp^fe 
f air#  vi  li  arais^iaafam  frfgiU  C  herhnn  fmmfedilntf  con* 
mkamh  mtfimgfif  in  6i(^  acres.  The  <ieiepdant  pleads,  ihnc 
he  haib  en  aore  lying  nevt  the  (aid  (a  acres,  and  upon  it  a 
.hedge  of  ihords,  and  he  c«t  ike  thorns,  and  chey  ipfo,  inwh 
fcn  tipon.the  plaintiff 'a  landt  and  ^be  defendant  took  .thefti 
aiff  af  (boo  aa  he  €Oiifeif  which  is  the  (ame  irafpafs  i  and  the 
p^intiff  demurred;  and  adjudged  for  the  piainti.ff ^  for 
though  a  man  doth  a  lawful  thing,  yet  if  any  damage  do 
hereby  befa)  anptberi  he  (b^ll  i^nfwer  it,  if  he  could  have 
•*   •  avoided 


Term.  Hin.  32  &  33  Car.  2.  B,  R. 

493.  avoided  ir.  As  if  •  a  man  lop  a  tree,  and  the  boughs  fall 
upon  another  ipfi  invito,  yet  an  a&ion  lies.  If «  man  flioot 
at  buts,  and  hurt  another  unawares,  an  adton  lies.  I  liave 
land  through  which  a  river  runs  to  your  mill,  and  1  lop  the 
fallows  growing  upon  the  river  fide,  which  accidenfaity  flop 
the  water,  fo  as  your  nnill  is  hindered,  an  adion  lies.  If  ( 
«fn'buitding  my  own  houfe,  and  a  piece  of  timber  fatts  oe 
Itiy  neighbour's  houfe  and  breaks  part  of  it,  an  adion  lies. 
If  a  roan  afrautt  me,  aiid  I  lift  up  my  ftaff  to  defend  myfelf, 
and  ip  lifting  it  up  hit  another,  an  aSion  ties  by  that  perfoii» 
and  yet  I  did  a  lawful  thing.  And  the  reafon  of  alt  thefe 
cafes  is,  l>ecaure  he  that  is  damaged  ought  to  be  recompenM. 
But  otherwife  it  is  in  criminal  cafes,  for  there,  A^tfunfo' 
tit  reum  mji  mensjtt  rea. 

Mich.  23  Car.  \.  B.  R.  Stile  71.  GuiWrrt  verfus  Stmt. 
Trefpafs  for  entering  his  clofe,  and  taking  away  his  hoffe* 
The  defendiot  pleads,  that  he' for  fear  of  his  life  by  tftreats 
of  twelve  men,  went  into  the  plaintiff^  houfe  and  looktbe 
horfe.  The  plaintiff  demiirried ;  and  adjudged  for  the  pUia- 
.liflF,  becaofe  threats  could  not  excufe  the  defendant)  aaJ 
makefattsfafiion  to  the  plaintiff. 

Hob:  134.  Weaver  verfus  Ward.  Trefpafs  of  aSftn* 
and  battery.  The  defendant  pleads,  that  he  was  a  trained 
Mdier  in  London^  and  he  and  the  plaintiiF  were  Hkirmifiiing 
'*ith  their  company,  and  the 'defendant  with  his  muftet  «• 
Jisaliter,  W  per  rnforhmium  y  contra  vohmtatem  fitam  in  dif- 
chargingof  hit  ^un  hurt  the  plaintiff;  and  refolved  no  good 
plea.  So  here,  though  the  defendant  knew  not  of  tha 
wrongful  taking  of  the  plaintiff,  yet  that  will  not  make  any 
recompenfe  for  the  wrong  the  jrfaintifF  hath  fnftained. 

2.  The  defendant  here  fuffers  no  wrong  but  by  bis  oarii 
nft  and  will,  .for  he  was  not  compellable  to  he  gaoler.  And 
when  a  man  takes  an  office,  it  is  prefumed  he  knows  of  atl 
the  conveniencies  and  inconveniencies  which  attend  it.  And 
in  this,  as  in  all  other  cpntraQs,  he  muft  take  the  bad  with 
the  good.  •  ^ 

3*  As  the  gaols  of  the  coiratiei  are  incident  to  the  ofErt 
of  the  (heriff,  4  Co.  34.  a.  fo  the  gaols  of  liberties  arc  io- 
cident  to  the  lord  of  the  liberty.  And  the  gaoler  is  but  fer* 
vant  to  him,  as  the  gaoler  of  the  county  gaol  is  10  the  ihenft 
and  Gonfequenrly  they  underfland  one  another,  and  are  privy 
to  each  other's  ads  relating  to  the  prifofiers^  in  ptetinofiioii 
ofla^Tr 


0</>A 


Term,  Mil.  32  &  33  Car.  2.  B.  B; 

'  •  Oijeff.  By  this  way  a  fubfcquent  (htriff  4nay  be  an***  P.   414^ 
fwerable  for  the  tort  of  his  predeceiTor. 

Re^,  So  he  muft,  as  it  hath  been  fthUtd^  for  the  rea- 
fcn  before  altedged.  , 

2  Cro.  379.  WythiTS  verfas  Hettly.  Trefpaft  and  falfc- 
iniprifonment,  and  detaining  him  for  a  month.  The  de- 
fctidant  juftifies  by  virttie  of  a  Procefs  out  of  the  exchequer,*  « 
direded  to  the  defendant's  predece(ior,  who  took  him  by  it, 
and  alfo  by  virtue  of  a  Latitat ;  and  fo  tlie  plaiotifF  was  de- 
livered o^er  to  the  defendants  The  plaintiff  replies  as  to. 
the  exchequer.  Pr0r(/},  there  was  a  Superfedeof,  and  that  the 
predeceflbr  detained  him  after  the  Superfedeat  delivered; 
And  as  10  the  Latitat,  that  the  plaintiff  in  that  adidn  order'* 
ed  the  defendant's  predeceflbr  todtfcharge  the  now  plaintiff.^ 
And  tipon  this  pka  the  defendant  demurred;  and  adjudged 
for  the  plaintiffy  becaufe  this  detaining  by  the  now  defendant 
U  fuafi  a  new  taking.    And  the  fubfequent  iheriff  is  bouiid  / 

CO  take  conufance  of  the  ads  of  his  predeceflbr. .  And  it  is 
uiual  in  other  t.afes  for  one  man  to  anfwer  for  the  afis  of 
another. 

5  Co.  100.  h-  Petmtddock^scaSe,  ^^d  permttat  againiln 
feofiee  for  a  nufance  crefied  by  his  feoffor. 

H  Qrv.  373.  Rippon  verfus  Bowtes,  i  RolLRfp,  ^22.  If 
1  bive  a  way  over  the  land  of  J.  S.  who  ftopt  it,  and  then 
let  it  to  y*  D.  for  years,  1  may  have  an  adion  agaioft  the 
leflee,  and  notice  is  not  material.  3  Grv.  918.  Princt  verfua 
JUiMgton. 

■  4.  The  iitconvenieoce  which  would  otherwife  fall  out ; 
for  the  defendant  (hould  be  thus  imprifoned,  and  have  no* 
remedy  for  the  wrong,  for  the  bailiff  may  be  dead,  or  the 
arreft  might  be  by  a  deputy,  or  per(oo  infolvent;  and  nc^ 
inconvenience  on  the  other  fide,  for  he  may  take  fecurtty 
that  he  (ball  be  charged  with  no  prifoncn,  but  what  (halt  be 
legally  committed. 

♦  Hinchcliflfe  and  a  great  inany  others  .^ainjl  The*  p.  425* 
Lady  Beaumont.    E^or.  .       * 

THE  lady  Beaummnt  libels  in  the  ecctefiaftical  court  of,pio|^{^jf^ 
the  archbifliop  of  Tori  againft  HinchUffe,  and  a  very 
great  many  others  named  in  a  fcbedule  aiExed  to  the  faid 
libel,  and  derives  her  title  to  the  uthes  of  CrigUnton,  a  vili 
within  the  parilh  of  Samklf  und^r  a  grant  from  the  crowg 
of  the  appropriation  of  Sandal  mofn^    The  inhabitants 

pray 


Teraif  HiH  i^  &  33  Car. «.  J.  R» 

prty  t  t^rofaibitioii,  andl  join  m  a  Aigg^fti^fi  of  a',/kMKr^'l& 
pay  for  all  tithe  hay  16/.  5if.  and  fo  much  for  afow,  and 
fe  much  for  a  calf^  to  this  vicar  of  Sa/K/ai  m4gH4 ;  ao4  i^ 
appearing  plainly  that  the  plainciflF  in  the  cc^lefiafttcal, court 
ought  to  be  prohibited,  the  great  queftsM  waa^  Whether 
t^ey  may  have  eae  writ  of  prohibitios,  ^l^  wbecber  ibcjc 
pagfat  to  fisver,  and  have  feveral  writs  f  And  ufan  ^^anua-* 
atiof»:of  the  caiea  of  TthMtt^n  i|A.  Bn^gis  anl  IXxm 
verftM  AJbttm.  Ncy  131.  l  Xcm.  &&6<  ^  ^&.  Sir  Cml^ 
kert  Gerard  verfua  Shtring.  Owe»  t^.  ju!ttm*%  fsf^y  tod 
106.  WotfskyH&fm  Ckin^kt^  and  j^Gra.  47a.  Uie^c  of 
vi.4ftdUa  S^itth^  W«  refblvcA  the  forties  flwaiiU  hriag  (ci* 
vera!  writs;  for  fo  had  hetti  the  coarfaof  thia  coari  for-r 
merly,  and  therefore  we  woiild  njN  aher  it,  though  iom  oC 
irhe  judge&of  tfapt  oamnoa  pleai  (mtb  wbom  my  hroibor 
fMbm  hiid  diieovded^  as  he  (aid)  M^  We  aighl  fnotxNie 
writfcran, 

^ohnWilfbn  v^rfus  tiyCon^  Kipping  ifid  JJtevcuaaCf 
MiidUfix. 

Qeviic.  T7^  JBCTMCNT  of  the  ^rnife  of  Prmus  f^pkgi  Vp^ 

jCj  ^  ^^*  S<'il*7  pkadrd,  a  ^cial  vordia  fioda  that 
franeif  Kfffing  father  o^  Kipping,  fefTor  of  the  plaialiff'^ 
Jiad  tflTue  the  faid.  Prwuis  Kipping^  Tkmui  one  <»f  the  4a« 
fendants,  Gerard,  Ame,  Su/an  and  EUzabett^  and  laada  kia 
will  in  thcfc  words: 

I  p'f^  ^y  ^^  <^*l  ^f***  mefluage  ealled  the  Wkifa  Hmt^ 
tfig^her  wf f h  feur  i|CTas  of  kfid  calkd  Jlplaadsf  \m  the  fNu-ifl* 
of  THUii^m%  ^^^  She  out  of  the  rears  and  profiu  thetoof 
breeding  and  educating  alt  my  chMreo^  ifmiv  I  give  to  n^ 
tlit-d  f|9n,  Ghrurd  Sifpi^,  «f>«r  my  wife's  dtmafir,  aH  the 

^  P.  42  (^.  9  f^  prevniffM,  to  Mm  aad  hh  heirs  for  ewer.    Prmidmf 

ahuay/t  and  upon  condition,  that  my  faid  km  Gatmd  Aailk 

pay  unto  my  daughter  EUzabeth  lOoL  within  fix  mondia 

.    lifter  my  wife's  death^  and  his  age  of  twenty-one  yean  ; 

and  Tor  defauTt  of  payment  thereof  accordingly,  f  grve  itia  . 

faid  premifles  td  my  faid  iscis^httr  Elixabeth  and  her  heirf. 

4nd  farther f  my  will  and  meaning  is.  That  if  my  faid  ion 

,    Gerard  happen  to  die  trrrhoot  iflue,  my  daiighMr  ElhuAegF% 

tool,  bemg  ittft  pafd>  then  (4ie  ret^iader  of  his  eftate  to 

jbe  divided  amongifl  my  fens  aaddaM^ttrs,  and  tbefufyivora 

of  them.    Afid  lajtfy,  !  make  itty  Oiid  wife  ^caeeoirtr,  t^ 

i^bpits  I  glvtf  aK  the  ttftdkH^  of  |Ay  i^tir^  wy  ilebtlp  and  i»^ 

■  '*      ^'    '  •  '        •    -   *  .       -^-^tcitf 
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i  iMJog  firft  fMf  drtiriag  berio  be  durof ul  in  briflgtng 

£i»^  tbe  vife  imnediately  after  the  death  of  the  devifoe 
eoteredy  and  enjoyed  the  premifles  during  her  life,  jind 
educated  and  oiaintaiiied  tbe  children  according  to  the  faid 
will. 

Afterwards  the  (aid  Stfai,  and  Atme  one  of  tbe  daugh- 
terit  died  without  ifliie. 

Gtrvd  after  the  death  of  b»  mother  coteted,  and  had 
iflaie  Frmtcis  Rppk^  hia  only  fett^and  no  other  tffue^  and 
died  feified  bcCoire  his  age  of  twenty-oac  years.   . 

fmnrif  the  ion  of  G&ittJ  dkd  before  the  faid  Gerard 
oMld  have  aitaiMd  lo  tbe  age  of  tveaij^one  yean  without 
iffor. 

dtrlu  Djfiit,  car  qf  the  ikfendamt,  in  the  life  of  the 
find  Germni  married  Sujlm  one  of  the  daughters  of  the  ftid 
JFrMcis  and  Sufm^  aftd  WiUum  Daomani  married EUzabtdk 


The  looil  bequeathed  to  the  faid  Bliaahetk  was  not  paid 
to  theiaid  ^fttM  and  Ebuiai,  or  eitber  of  rhem»  by 
the  fkid  G^antf  in  hia  lifii^ltB(ir»  or  by  the  (aid  Franeh  bis 
•9ly  (ba 

The  faid  Francis  Kipping  ieflbr  of  tbe  piaintiflF,  nnd 
<3iarfe  JMbr  in  she  rif^t  of  his  wife,  and  7%mrr  Kipping 
ti^tK  the  teitb  as  well  of  the  {wiAOtrmrd  as  of  the  Francis^ 
IMily  fon  of  the  faid  Ctrardf  asid  before  the  faid  Gerard 
cmU  haft  attained  to  his  age  of  twenty-one  years,  if  he 
had  lived,  did  equally  pay  the  faid  lOO/.  to  the  faid  WilUmn 
and  EMitaMk^  wa.  each  of  them  an  equal  praportton»  and 
ffaattbereapoo  thr  faid  Churhs  Djfm  entered  in  right  of  his 
ftid  wifie. 

'    Tiimnir  Kipping  and  WiSiam  Dnvenant  in  tight  of  his  Cud 
wife  entered  into  the  faid  three  parts. 

^  Franm  Kipping  kffor  of  the  pkimtiff  it  betr  of  the  faid  *  P.  427. 
CiTard^  and  of  bis  faid  only  fon  Fmndi,  and  that  after  pay«> 
iDtnt  and  entry  laft  meationedt  he  tn  and  upon  the  podef-^ 
fim  of  tbe  faid  Ciarks  Dyfm^  Tkmas  Kipping  and  IFUliam 
Dmoinani'dii  enter^  and  dantied  to  the  plaintiff,  upon  whole 
poiTefion  tbe  difendams  entered;  and  after  fevers)  argis- 
ssents  at  tbe  bar,  it  was  adjudged  far  the  defendant  9  for 
tbat  Qerwtd  bad  but  an  eftate*ta3,  and  by  »he  words,  if  my 
fmd  fon  Gerard  kitpptn  to  die  mOhmt  iffue^  wf  daughter 
£lt£abeth'j  roo/i  being  firfi  paidt  then  the  rnmdnder  of  Me 
tft^e  $a  ie  divided  ammgjt  nef  fmeemd  d^ughters^  and  the 
jSremnr  tf  them,  the  ttOaioe  Mended  sbat  aU  h»  eftate  in 
i  the 
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the  lan&  ihoutd  be  divided  aoioiigft  <  his  ions  and  daughters^ 
taking  oat  thereof  ooly  100/.  for  bis  daughter  BlhsMhetki 
which  ihe  (bould  have  over  and  above  her  proportbo  of  the 
£iid  lands. ' 


Brown  verfu's  Cutter.     Eje£!menL    Special  VerdiS. 
;   Surry. 

Derife.  JOHN  CHEEK  had  iObe  (bur  fens,  Humfikry,  Rti^^ 

aSiMw.151.    J   Jntlimy  md  J9^^  utyA  6  Monk  1589.  3a  £m.  made 
his  will  in  writing  thus.:       -  » 

Firil>  1  will  that  my.  wife  ihall  have  -and  enjoy  all  my 
houfes^  E^r.  in  Thames  Dittmi  during. her  oacuTal  iUe,  if  flic 
do  not  marry  ;  but  if  (he  do  nnarry,  then  I  will  that  my» 
fon  Humphry  fiiall  prefemly  after  his  mother's  marriage  ei»- 
ter  and  enjoy  the  faid  premtfles,  to  him  and  the  hetri  male 
of  his  body,  and  (or  default  of  liich  -ifltic^  to  my  fon  Rakarl 
and  the  heirs  male  of  hisbody»  with  remaioders  to  liis  other 
fonsy  .and  fo  over  to  ftVangers. 

21  O^oier  1590.  Jehi  Omel  the  teftatdr  dieS|  bis  wife 
I/abei'tnteiif  and  %o  Auguft  I597>  dies^  ihmpky  Cketk 
enters,  and  hath  ilTue  two  fons,  «ijs.  fViBiam  his  eideft»  and 
R^erf  his  fecond,  leflbr  of  the  plaiotiff. 

14  June  16321  Humphry  AtA  feifed,  and  WilBam  tmtsei^ 
and  became  feircd  prwt  kxf  ittid  had  iflbe  JAi,  «od  Mary 
wife  of  Bgnjawun  Cutter  ibe  defendant. 

lJ^.  September  1661,  Join  died  without  ifloe  before  fat» 
father. 

18  June  1677,  WilUam  Cheek  died  fei(ed|  Mary  entered; 
.    July  1677,  Rniert  Cheek  ieffer  of  the  ptatntiff  entered. 
#  P.   A28.      *  ^"^  judgment  was  given  for  the  plaintiff;  and  our 
'  opiBioos.were  delivered  by  my  brother  Joiies.     The  reafoos 
of  my  opinion  were  as  follow. 

I .  The  intention  of  the  devifor  being  the  pole-ftar  that 
ought  to  guide  the  judges  in  the  expofition  of,  all  wills,  'tis 
neceOary  to  ceniider,  what  eftate  the  teftator  intended  for 
his  wife  by  his  will.  AikI  1  am  of  opinion,  that  be  intended 
her  an  eflate  ooly  durmtte  viebdiatef  whkh  the  lord  Cdte 
fays,  Co.  Lit,  42.  a.  is  in  judgment  of  law  an  eftate  foi 
life  determinable,  and  in  pleading  the  grantee  Ihall  (ay  that 
by  virtue  thereof  he  wss  feifed  for  life;  which  being  pre« 
mif^d,  the  queftion  will  be.  Whether  by  the  will  (he  hath 
tn  tdtAc  durante  viduitate  ^  The  words  whereof  are,  I  will 
that  my  wife  Jball  have  and  etyoy  all  my  iaufee,  landif  iSe* 
during. ierjiatiiraljife,  ifjbei  d^notmarry ;  .andl docooceive 

'      ihcy 
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thej  are  To  mnch  andiia  more ;  for  what  is  sd  diate  during 
^rktowbood,  intt  an  .cAate  to  coDttmie  till  (he  doth  marry? 
And  fucfa  aneftate  is  not  tied  up  to  the  words^  durante  tv- 
dmtaitf  as  cschai^et  warranty,  frank(narriage»  frankal- 
fnoign»  iic.  httt  aay  defcription  thereof  will  fatisfy  ;  which 
being  fe,  tbeb  the  words.  But  if  fig  th  marry  after  my  death, 
is  no  more  than,  in  cafe  the  eRate  (hall  determine,  then  I 
wU  that  my  fin  Humphry  JbaB  frefitikly  enter^  bfc.  by  which' 
ic  k  moft  plain,  that  here  is  no  comingent  remainder,  but 
«n  cftate  veficd  in  Humphry  to  takeeffed  in  po(reffion  upon 
%ha  nMirfiage4>r  death  oJF  the  wife. 

2.  That  the  intent  of  the  dcTifor  was  fuch,  appears  bf 
the  limttaiieo;  for  he  intended  that  the  lands  ihould  go  to 
bis  fons,  and  their  iObes  mal^,  and  not  to  the  females* 
wbidi  would  not -be,  if  this  (hoaU  bt  a  contii^ent  remain- 
der; «nd  fuch  intention  hath  been  in  all  ages  regarded,  in 
clkeeflEiing  of  ifliie  nrak.  i  Reg.  21.  2i«  Interfieiam  de 4chak 
mngetdHH'dd  parietii^  PhwL  y^^.  Now  this  intention 
voold  not  be  attstntd  wi|hout  much  improbability,  i .  Be* 
caofe  trf  the  1^  of  the  wife,  for  (he  bad  four  fons  at  the 
tine  of  making  this  will,  and  her  great  grandfon  was  born 
^vttbin  Icia  than -forty  years  afterwards,  as  appears  by  tho 
#ecord,  and  fe  flie  could  not  be  tery  young,  and  confequent** 
)y.  not  inclinable  to  marry.  2*  By  her  nurriage  (he  wetuld 
.  lofe  this  eftate,  which  for  auf^t  appears  by  the  r^ord,  was 
sU^lier-ittbfiflence,  both  which  were  fufScient  reftmints  of 
her  marrying jagain  without  which  the  teftator^s  intent  wOuU 
not  bc'completed.  -  .  <        • 

Obje£l.  It  hath  been  objefied.  That  the  meaning  of  the 
tcftator  could  not  have  been,  expreffed  more  plainly  for  a 
contingent  *  remainder^  that  Hun^y  (hould  have  a  .ice>  *  P.  429. 
£mple  if  his  wife  did  not  marry. 

Refp.  It  might  have  been  much  more  plainly  ezpreiTed^ 
to  have  faid.  If  fie  do  mt  marry,  living  Humphry,  7hen^ 
iic.  as  Peli^d  Brifwu^s  cafe* was,  or  by  a  more  laige  dc^ 
fcription  of  all  the  ctrcumftances  of  his  intention. 

Objeff.  By  this  conftruAion  the  eldeft  Ton  would  have 
kfs  power  of  his  eftate  than  the  younger,  if  his  mother 
had  (urvived  liim,  becaofe  he  could  not  have  made  an  eftate 
in  fee  by  m  recovery. 

Refp.  That  difabiliry  arifes  not  from  the  eftate  gtv<en, 
but  from  the  collateral  accident  of  the  mother's  furviving, 
and  fo  it  is  in  all  veiled  remainders  where  is  a  tenant  for  Kfo 
ii» being;  and  here  the  mother  might  have  furvived  all  the 

As 
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As  for  flutborities;  tboogh  thcjr  cannot  be  txpuQitA  im 
cufe  of  a  mil  to  be  very  direft^  jret  n^me  tbefe  feem  pietty 
tnpoftttf  viz, 

Mtnr  486.  pL  6S6.  iH)ibv>»'«  cafe,  fir. Jefc  Uakrrft  fuM 
in  feet  covcneata  to  htf  a  fioe  to  ibc  «fe  of  hiafelf  for 
life,  the  mnaioder  to  bis  fcti  fir  J^fii  for  itfr,  tmtil  bo  at«^ 
tempi  to  alien,  and  tben  10  Hamkt  Holir$ft^  duriiy  the  Hfo 
of  fir  Jiktf  jwL  tb&  r^nrtoder  to  fir  Jifaithe  younger'* 
firft,  feoood,  third  and  fourth  fon  fucoeiBoelys  and  tiic 
heirt  nude  of  cbetr  refpefttve  bodies  tbo  remainder  to  the 
faid  Hamkt  in  utl  male.  Sir  Jala,  ^  dion  fir  Jtk,  jmu 
had  only  ooe.iba«  who  dlfty  and  tbni  fia  7^^^*^  younger 
dies*  Refohed.  t.  Tbac  Jibaii^  bad  an  eAatr  ia  oBanaioder 
pfefenay.  a.  Tboof  b  fir  iMi  tba  yooogor  had  .boa  one 
fon»  yet  the  remahider  ill  tad  tefted  ioftfCfaffoo  mHrnaki 
afcer  the  death  of  the  faid  fir  TMi  eke  yoanoer  wtboHi 
fffiie. 

^  a  Cn.  696.  Jitfrtrx  564  l^c^  varTut  iMb»  MaHHt-MuU 
tcMf  feifed  in  hCf  givea  bit  landii^  afcof  bb  death  wUbom 
iflfiie  male,  to  Hmy  Krilwtf  in  tail  «alc^  SMil  be  4>r4bef 
imke  any  aAs  to  idter  or  dtfeontiooe  tUa  efiato«toii,  md 
then  to  Tibaaar  Mmlmtf  and  the  heiaa  OMde  of.  bb  bodj^  Mb 
feveral  femaindeis  over.  The  teifcr  <fiei  wtibaw  iffia^ 
Himj  wtitT$t  Thmat  dies  leaeinf  iflbo  Mtimdf  fino^r  b- 
^iei  a  fine^  Rkkard  eMera.  It  wet  oljeAe4i  that  Mttkmi 
ooidd  not  enier,  bacaufe  the  venrunndiir  doeiM  t#  bb  finlbr 
\ eontiofent,  viz. to artfe  opoit Hbmy^ iritoaetionol  tht 


eftaie,  and  not  before,  and  then  TAamas  Jytn^  befcve  iha 
edotUi|aie  happened,  the  rbttainder  ooold  ooi.  edk  Bat 
«efahr«d,  TfaAiemaindar  to  Tlbtm  mm  not  cedtb^ootf  bft 
«P.  43c. wbHMdbM  *  deirib^  becaofe,  iborid  it  be  mntingani, 
the  donfar's  ioioat  nmM  bo  deftroyed,  ndibM  nrai  that 

eoerv  «Ba  m  reeaiMndot,  fimaiB^,  ibouhr  e^qr  ^i"*  t"!^  • 
«n4K>biihe<aibaebar^  end  j^id^aneoe  wna  grven-te  the 
<4iobcoaf%  osoept  Scr^  diief  jnttce,.  who  wia  mttt^ 


and  fate  net  01  any  tioie  tbb^bobtewi. 

roftbb 


JMnaraad.  la  febroaryt  beii^-iboMldavi 
fir  Offtml  Uvimsy  attomoy  geoeaal^  «oa«aifo 

Ree  ringH  QfMf  kderjMiaf&t  A«#  >M*«,  Jmmfiroin. 
abtftt  hbfcaft  iia  dm  haK  of  Ibytnafa^ Ai in Obwrirj 


tmm  ^*age  wea  no  nnbbwM  bit  the  lowj  friry  Ibal,  earl 
of  Jkgkfr^  His  ool<>  we  foi  en,  and  iocoi«Kt«bi.tho 
tteafary  of  the  ftaawna  Pkm^^  lb  Aoa^aa  b%<aaai  faaom  at 
Cie  Ckancsry.  Baf%  and  tba  lofd  chief  jntinn  Afcii  hi  In 
^  :  the 
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ibr  judfciQf  iB.  R*  tp  beprefcot;  but  oar  bufiflitGi  wohU 
ooi;  permic  ui« 

MmarfmJL  ^3  itforr^^  fir  RUhard  Wtftm  knt,  Twi£Qe 
iMTot  of  ifae  Bjtdtftfr,  died  at  his  boiift  in  Ckmcery-JUfff.. 

Bcrning  v^^i  Follat.    Mdd. 

DEBT  npoo  an  oUigatiofiy  condutoo^  to  pay  tnoiiey  Lies. 
upon  the  plaintiff^s  delivering  over  to  the  defendant 
iiDme  receipu  w^Hh  would  effc£t  iofalUUe  cores  of  the  poir, 
and  otbrr  difeafea^  The  defeodant  pleads,  that  the  plain- 
tiff did  not  deliver  over  tbq  laid  receipts ;  which  plea  upon 
deoiorrer  was  ruled  naught,  and  judgment  feemed  to  be  for 
the  |»iaiiiiiff  i  and  then  an  exception  was  ftarted.  That  the 
adion  is  brought  in  MiiUlefex^  tnd  the  bond  itfelf»  as  a^ 
pears  upon  the  record,  is  dated  in  Londoru  And  »Coke  upon 
IMtkim  6,  s.  The  pnttmg  of  a  Place  for  the  date  of  the 
deed  is  difadvaaiageous  to  the  feoffee «  for  being  in  general, 
)ie  nrnijr  aUedge  the  deed  to  be  made  where  be  will ;  by 
which  is  to  be  coUeded^  That  if  (he  plaoe  be  added,  he 
jcannot  aUedge  it  to  he  ^tmhlumf  other  place  tliap  where 

kUaUedfod.    Jri# twr.    r^  Bn.J>0tt^.   faits 

95,   QUfftimgl.  48  &  J- a,  3. 


* T*rm.  fijich.  33  Car/a.  B-R.     ♦?•  43^- 


Jobnipn  njtrfui  Taylor. 

ERROR  in  B^on  to  rererfe  a  judgment  given  thaw  bcim; 
upon  a.  Sdre  Jmof  grounded  upon  a  recognizance  ca- 
tered into  by  the  defendant,  as  bait  for  one  Tnut^md  at  the 
.fuit  of  the  |4aintiffl  The  court  of  B^fim*  do  certify  not 
only,  the  jodgmeat  upon  the  Sare^  foeuu^  but  alfo  the  piia- 
dfiii  judgmoot^  and  all  proceedings  therein;  and  refolved 

good 
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good'enotigh,  becaufe,  if  they  fliDald  certify  only  tlie  jiid|g^ 
ittent  in  the  Scire  facias j  it  oouid  not  well  be  mkderftood  bj 
thiscoart,  becaure  in  inferior  juriUidions  there  are  not  li> 
verat  rolls  to  enter  the  judgment  for  the  prilKtpal«  and  «k>- 
ther  for  the  Scire  faciatt  and  another  for  batl^ ;  hut  M  ^ro^ 
ceedings  as  vk-ell  i^aioft  defendants  as  againft  the  bail  tfe 
entered  (fer  the  moft  part)  in  a  book,  and  never  entered  u 
large  unlefs  when  a  writ  of  error  ts  brought,  and  then  thej 
make  up  an  entire  record^  and  not  otherwife ;  and  ju(%* 
nent  was  affirmed. 

Memorandum^  April  23,  i68r^  33  Car.  2.  fir  Thnm 
Street  knighr,  ferjeant  at  law,  was  fworn  one  of  the  barons 
of  the  Exchequer  in  the  place  of  (ir  Richard  IVefien  dece«fcdf 
and  fir  Robert  Wright  Knt.  ferjeant  at  law.  was  fworn  chief' 
judice  of  Gkmorgan  circuit  in  Sottth  WaleSf  in  the  pitoe  of 
ferjeant  Street. 

Mtniamaf.  A  MANDAMUS  was  direded  to  fVUb'am  Sfefhenf, 
•yrem.  4$4*  j^^  g^f^  mtLjoT  of  the  borough  of  SiAaJb  in  the  county 
of  Cornwal  to  (wear  Mathew  Veal  into  the  place  and  office 
of  mayor  of  the  faid  borgugh  being  duly  eJeAed,  Rgi.  die 
fabbati  frox.  poft  menfem  MichaeKs.  The  faid  Stephew  ret- 
turns  thus,  v/z.  Qyod  ante  adventum  hujus  brevts  mtht 
dired.  necnon  ante  .emanationem  ejufdem .  brevis,  fcilioet, 
29  September  32  Car.  2.  Ego  prsed.  Wiiliemos  Stephens 
a  loco  &  officio  Majoris  Borgi  de  SaUa(h  in  Com.  Comob. 
^  P.  4^2.  P^^d.  amotus  fui.  Et  quidam  Andreas  *  Willoughby  Gen. 
exiften.  un.  Aidermannor'  &  liberorum  Burgenf.  Burgi  pned. 
eodem  29  die  Septemb.  anno  fupradido  in  loco  Sc  officio 
Majoris  Burgi  de  Saltaih  in  Com.  praed.  eled.  conftitutus 
admifif.  &  jurat,  .fuit.  Ac  deimieps  hucufc}-,  fait  Se  adhuc 
eft  Major  Burgi  praed.  &  ratione  officii  fui  a  tempore  confti* 
tutionis  Si  admiffionis  fnas  praed.  ad  officium  illud  hucufiq; 
babuifiet  &t  modo  habet  in  cuftodia  fua  commune  (^lium 
Burgi  de  Saltaih  prsed.  ratione  cujus  ego  prsul.  Willielnnis 
Stephens  ipfum  pr^d.  Matheum  Veal  fecundum  exigentiatn 
brevis  praed.  jurarrfeu  adniittere  non  potui.  And  rdolved 
by  the  whole  court,  that  this  return  is  infufficient,  bec^nfe 
it  doth  not  anfwer  the  gift  of  the  writ ;  for  bjr  fuch  a  re- 
tOm  any  officer  may  be  kept  out,  for  the  party  may  procure 
another  to  be  chofen  before  the  party  eleded  can  procure  a 
writ;  and  therefore  the  defendant  ought  tohaveTetumed, 
that  Feai  was  never  eleded,  and  fo  fW might  have  had  an 
adion  for  his  falfe  return  ;  and  fo  the  court  awarded  a  new 
writ  to  Stephens  to  fwear  and  admit  the  fatd  FeaL 

By 
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By  ehea^  of  13  W  14  Car.  a.  ri^^.  2.  cimcerning  the  rt^ 
'  paring  the  highways  about  Lfiahn  and  IVeftminfterp  which 
it  nowetpired.  It  wasenaded,  SeH.  11.    In  caff  any  per^ 
fin  frail pfoprfe'tc  carry  away  theafres^  dirti  and  other  JUtJi^ 
fir  a/lat  any  of  tie  placet  afrrefmd^  at  kfs  rates  than  tie  yearly 
raker  ar  undertaker  can  er  xoiU  perform  tie  fame ^  tie  faidc^m' 
miffianers  frail  iave  po^fver,  and  are  hereby  atdiorifed  to  con- 
trafi  with  fad  perfonf  and  far  faei  term  as  tiey  frail  think 
fit ;  the  faid  commiffioners  by  deed  poll  under  their  hands 
and  Teals  did  difpofe  to  JVindfor  Sandys\  efq;  the  employment 
of  raker,  or  general  undertaker,  for  deanfing  of  the  Areets, 
/lanes  and  other  open  paflsges  of  each  ward  and  divUion 
wiibirt  the  parifh  of  Si.  Giles  in  the  FieUt^  and  St.  Martin 
'in  the  Fields  m  Middlefaxf  for  the  terra  of  21   years,  of 
'Vhich  term  eleven  years  being  expired,  Windfar  Sandys 
•  died,  and  his  tntereft  veiled  in  his  wife,  who  not  being  able 
to  mansgt  the  faid  employment,  inviroi  Tismas  Row,  efq; 
to  take  it  from  her,  ami  to  buy  out  her  interetl,  which  he 
refufed  to  do,  vwirhout  the  conftnt  of  the  faid  parifhes ;  and 
theteupon  le  addrefled  himfelf  to  them,  and  acquainted  the 
ifrfiabitants  of  the  faid  parifli  of  St.  Giles  in  tie  Fields  with 
it  at  a  general  veftry,  (whereof  IVMtcomh  was  one)  who 
'imanimouf]y  aflented  to  Row*o  perfeding  an  agreement  with 
'the  widow  Sandys^  and  made  an  order  of  veftry  for  contt- 
-nu.ince  of  foch.rtieir  agreement  with  the  fatd  •  Row,  as  *  P.  42 j« 
they  had  before  done  whh.  the  faid  Windfar  Sandys,  and 
'thereupon  Raw  bought  the  widow  SandysU  ftodc  of  horfes 
3nd  carts,  to  the  value  of  looo/.  and  entered  upon  the  em- 
ployment, and  afterwards  fVhttcomb  procured  another  veftry 
in  the  faid  partAi,  and  there  obtained  an  order  contrary  to 
the  former,  v/s.  That  fVhitcomb  fhould  have  the  employ- 
hient,  and  caofed  the  money  raifed  by  virtue  of  the  fcaven- 
l^ers  rate  to  be  flopped  in  the  fcavengers  hands ;  and  there- 
upon Row  made  application  to  the  joftices  of  the  peace  at 
ihe  quarter-ieflions,  who  ordered  a  reference  to  fcven  of 
them,  who  reported  to  them  as  is  before-mentioned,  and 
the  court  ordered  that  the  money  (hould  be  brought  to  the 
clerk  of  the  peace,  and  How  to  proceed  in  the  faid  employ* 
meot,  and  that  the  money  be  paid  over  to  Raw*    Upon 
this  IVhitcomb  obtained  a  Certiorari,  and  removed  the  order 
into  this  court,  and  upon  opening  of  it,    we  were  all  of 
opinion,  1  hat  the  order  was  not  good  in  law,  becaufe  the 
jufticesof  peace  have  nothing  to  do  with  coatrads ;  but  it 
feems  probable,  that  the  cootraSl  and  leafe  made  by  tho 
(commiiSooers  at  Scotland-yard  was  good  to  Sandys^   aaid 
V^ent  to  the  widow,  and  by  ber  might  be  transferred  to 

Rowi 
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Jlfty;  Voi ve  dddviiined  hoc  timi.p^iir*  Vot  nfamd'  Uib 
M«ef&<o  fir  /iflfirr/  Sm»y§r  kngbtt  sttnroey  fwerdy  i(» 
<iid  k.  if  liecan^  becMiit  tbft  ^i»jr  of  timagi^g  Ibe  dcail* 
fing  the  ftiMts  bf  fuck  oodeftakiof  hAtb  b^eii  vtrj  opr* 

ibdl  skiKijr  tocarry  0B  ao  emptoyicii^.  of  lb  g|K»idMif|ei 
^  w  thewam  time  die  oider  lo  rasaiA  twqMflieJp 

PhorbesV  Gj/?. 

trroi.  TAMES  raORBES  of  the  city  ef  Gbueeftar  gnt  W 

il^oT.  Ah.  J|  iodiaed  before  the  juftieet  of  peMre  hi  tUft  oiiBOcr, 
s'sIm>w.  i5o.  Civit'Glouc'.  fll  Mconoraiid' 4|Qed  edgeaerileoi  SeCoa* 
Pacts  tent,  apod  Ctvit'  Glow'  ia  Com'  ^idein  CVvit'  13 
die  JfliuMrii  anno  Regni  Doniai  Car.  a.  &c  )a«  coram 
Jchaime  Wagftoffe  Ano^  Duneoibb  ColcheOer  Mil'  &c. 
Joftic?  ipfiin  Uooiini  Reg^*  ^  Paccoa  in  Coaa'  Cirit'  praul' 
CQofcnrand*  occaoo  ad  diinerf.  febm'  tranigr.  &  aha  0iakfo8o 
in  eadem  Civitatc  peqpetrat'  aodiend'  &  flcmioawT  affigo* 
f>er  Sadameatmn  Fraflcifci  Singleton  &c.  bononwa  ii  lege* 
litim  booiiotiivi  ad  iatpiifend'  pro  dido  Domioo  Ite|^  ct  pro 
corpone  Com'  (ircd'  jorat^  it  ooerat'  prefcotat'  exiftit  i|iiod 
%  P.  J  j^.,  Jacobua  Phorbet  de  Civit'  Gtaoc'  Geo'  *  t  die  Jaaoarii  50 
Car.  %.  apud  Civit*  Gh»oc'*prml'  (iiit  aelmt'  fesdeciaa  woo- 
ram  A  ampliof  ac  aon  acccAty  AoglkoidU  mti  rfprnr^  Ec^ 
ddiae  PamhiaK  de  San£bi  Mam  de  Cript'  ii^  CkM 
praed'  nee  aiicoi  4it  Eedefis  CopeHs  001  ofiudi  loco  Com» 
monis  precatbn'  oec  ibidem  (iiic  tempore  CQmflMiaiat>^i|aQa« 
tionia  ad  aliquod  tempos  infra  fpatiam  fez  aaanfiom  iotq^ta^ 
rom  cxfonc  prox'  faqoea'  (ad  abfianoia  ab  aifikaB»  Aa^Kee 
hath  farhtm  the  fitme^  per  fpatiam  .prmd'  ia  malom  alioraaa- 
excaibpluin  cootra  Paoem  di£ti  Donuni  Regis  aaac  Cocmaip 
it  DigBJtjtem  fiias  drc  oecnea  oootra  tenaam  ilatuti  ia 
hujoimodi  caTo.  aoper  edit'  &  proviC  £k  faper  hoc  b&$ 
hk  to  «adcaB  CwapdblicaivocfauBatiotie  pfoOomifioRife 


feoundum  fbrmam  ftaiad  qaad  prssd*  Jacdhns  Pboihca  ear- 
pas  fo»a  reddeiat  Vtccoomitibus  cjofdem  Cjiritat*  aaie 
prox*  geaenalem  qoartecial'  fcffion'  teaead'  pw  Citiitf* 
prsed'  Ante  quam  quidem  fieneral'  qoarter*  ftffioa'  feiUcet 
ofi  d«  Aprirts  exiAen'  prov'  gencnd*  feflioo'  taoc  tem'  ff? 
Civitate  prssd'  poft  proclamatioB'  Ikm  praefertar  fad'  frwt 
Jacobus  Phcihaa  corpus  barn  Vic*  Ovit*  pred'  noa  laddidil 
aec  comperait  fecundam  fenaaaa  dr  effediras  cojaMamla* 
taai  ioea: parte  edit'  *&pro«if.  ftd dttUt'fccat  ttode  idem 
lacobos  PlMxbet  confiS'  eft. 

Upon 
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Upon  this  convidtOD,  Phrbet  brought  a  writ  of  error ; 
aod  although  the  convidion  was  very  vitioos  and  erroneous^ 
yet  it  being  no  judgment  a  writ  of  error  doth  not  lie  there- 
of ;  for  the  ftatute  of  3  Jar.  cap.  4.  fays.  That  after  pro- 
damatioD  made*  and  upon  every  deUolt  recorded^  the  fame 
flialt  be  as  foiEcient  a  conTidion  in  law  of  the  faid  ofience, 
-  as  if  upon  the  fame  indidmenr  a  trial  by  verdid  thereupon 
had  proceeded  and  been  found  againft  him  or  her  and  re- 
corded ;  fo  that  this  is  no  judgment,  but  the  ftatute  gives 
procefs  upon  it  for  the  forfeiture ;  and  the  party^s  remedy  is 
in  the  exchequer  to  quafh  it  there.  The  faults  in  the  re- 
cord are,  i.  The  feilioo  is  held  13  Jamunrf  30  C^or.  2.  and 
the  party  is  iodided  at  that  feflions  for  notcooMBgt^church 
from  t  January  30  Car.  2.  for  fix  noontha,  which  is  all  but 
thirteen  days  after  ibe  feflions  held,  and  fo  impoflible.  a* 
The  indiAmenr  is  per  facramentum  bonomm  if  kgaUum  homi* 
num,  but  not  Com*  pr^d\  both  whicii  were  held  faults  to 
have  quaihed  (he  indidnfienr,  but  not  without  firft  conform- 
ing, as  that  ftatute  of  3  Jae.  requires;  and  FharUt  was  left 
to  have  his  remedy  in  the  exchequer.    • 

♦  Haddock'i  Cafe.  •  P;  435. 

TIMOTHY  HADDOCK  brought  a  Mandamus  dired-  Corporttioo. 
ed  to  the  mayor,  aldermen,  bailiffs  and  citizens  ^f^^!^}^}' 
the  city  of  CarliJIe,  to  reftore  him  to  the  place  and  office  '     ^ 

of  one  of  the  aldermen  of  the  faid  city,  who  returns  as  /^>»-*' ^'-^-^ ' 
follows,  viz.  -^"  ^^Z^ 

That  the  city  of  CarUJle  is,  and  time  out  of  mind  hath 
been  an  ancient  city,  and  that  the  citixens  pf  the  city  afore- 
faid  for  the  time  being,  time  out  of  mind  until  ai  July  13 
Car.  I.  were  incorporated  in  the  name  of  mayor  and  citizens 
of  the  city  of  Carlifle,  and  that  always  to  that  time  there 
were  within  the  faid  city  twelve  of  the  moft  fuflicient  citi- 
zens of  the  faid  city  for  the  time  being,  who  were  named 
eonfiUariit  aUas  Aldermamii,  Qviiatis  prtcd*,  and  out  of 
which  one  yearly  was  duly  chofen,  and  fwprn  in  the  office 
of  mayor  of  the  faid  city  for  one  whole  year  next  following 
fiich  eledion,  and  farther  till  one  other  of  the  twelvecoun- 
fellors,  otherwife  aldermen  aforefaid,  fbould  be  chofen  and 
made,  and  fworp  mayor ;  and  that  every  one  of  the  fiiid 
counfellors,  aSas  aldermen,  after  that  he  fliould  be  chofen 
mod  fwom  into  the  faid  office  of  counfellor,  aliai  alderouuf, 
fliould  continue  therein  during  his  life,  if  he.  fhould  fo  long 
well  bebiTe  himfelf. 

Dd  That 
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'^hat  fropd  time  out  of  mind,  till  the  faid  fi^A  ^joljuly 
^3  Cjr.  I.  there  v/erc,  and  iifed  to  be  other  thirty-two 
good  and  fufficient  citizens  of  ^he  faid  city  e,  Gilda  Mcrca- 
ioria  there  chofen^  which  together  with  the  laid  other  ele- 
ven cout^fellors*  ajias  alderoien^  not  bieing  nru]for»  were  and 
ufed  to  be  the  common  couaciLof  xhft  sxiSLyor  and  citizens  oJF 
the  faid  city. 

That  king  Charles  the  Firfi  by  bis  letters  patent  under 
the  great  (eal  of  England,  dated  at  Canterbury  2,1  July  13 
^ar,  I.  did  ^t^ill,  ordain,  conftitute  and  grant^  that  the  faid 
city,  from  thenceforth  (hould  be  a  city  of  it&lf,  and  that  the 
fame  (hould  be  from  thenceforth  incorporated  by  the  name 
9f  mayor,  aldermen^  bailiffs  and  citizens  of  t,he  faid  city  of 
Carlifie. 

That  from  thenceforward  for  ever  there  (hould  be  y/iihin 
the  faid  city»  one  of  the  aldermen  for  the  time  being,  who 
(hould  be  namcdinayor  of  tjic  faid  city,  and.  eleven  beddes 
the  faid  mayor,  who  (hould  be  called  aldermen,  and  two 
^thers  of  the  faid  city,  which  (hould  be  called  bailiflPs,  two 
other  difcreet  men  to  be  cbofen,  ^ho  ihould  be  called  co- 
roners of  the  faid  city,  and  four  and  twenty  other  men  which 
ihould  be  called  Capitaki  Cives  of  the  faid  city,  and  (hould 
1^  P.  436.  be  of  the  common  council  *  and  (hould  be  aiding  the  faid 
mayor,  aldermen  and  bailiffs  for  the  time  being. 

That  the  faid  mayor,  aldermen,  bailiffs,  ajnd  24  Capi-^ 
tales  Cives^  or  the  greater  part  of  them,  whereof  the  mayor 
U>  be  one,  upon  publick  fummons  by  the.  faid  mayor  to  be 
ipade,  (houtd  in  the  'Guildhall  have  power  to  make  orders 
and  by-laws  for  the  good  government  of  the  city,  and  ta 
l^ave  all  amerciaments  and  forfeitures  thereby  arifing  for 
their  own  tife  ;  a;nd  the  king  appoints  Richard  Barewife  ef(^. 
to  be  the  (irft.  rpayor,  to  continue  fo  till  Mpnday  nestt  after 
Michaelmas  Day  following,  and  from  thence  till  ^mother  out 
<^,  thjs  faid  eleven  aldermen  (hould  be  chofen,  if  he  (hould 
fQ  long  live  ^  an^^t^ie  king  like  wife  appoints  eleven  others  by 
t^a^ne  to  be  aldermen,  to  continue  in  the  fgid  office  during; 
their  natural  lives,  unlefs  in  the  mean  time  for  ill  gpvern- 
ment,  or  for  any  reafonable  caufe  by  the  mayor,  aldermen, 
bailiffs  and  CapitaUs  Cives  for  the  tin|e  being*  or  the  greater 
part  of  them,  whereof  the  mayor  to  be  one,  he  (hould  be. 
amoved.  He  alfo  appointed  two  bailiffs  by  name  to  coi^ti- 
i)ue  till  Monday  next  after  Michaelmas^  and  from  thence  till 
others  (hould be  chofen,  if  they  (hould  fo  Ipng  live,. unlefs. 
in  th^  mean  time  they  (hould  be  amoved  lor  ill  government^ 
Or  any  othe^  reafonable  caufe.  In  like  manner  he  appointed 
two  coroners  by  name>  and  alfo  twenty-four  common-coun- 
cil 
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^il  itiien  bo  commiie  (o  during  their  aatural  IWes,  tolefs 
afliOTed  for  ill  gov«rt]niftiii»  or  for  afiy  oiher  re^ronablt 
caofe  hy  tht  mtybr,  aldermeii  tod  chief  c\AtitB$,  or  the 
greater  part  of  thtcn. 

That  the  osayor^  aldermen,  and  twenty^onr  Csprtales 
CiVUf  or  the  greatei'  part  of  them,  without  the  afliftaiice 
er  bdp  of  other  citizens  mi^i  every  year  on  Mottdaf.  nest 
sfter  Michaekms  Day  in  the  Guildhatt%  chule  one  of  the  faid 
•Uermbi  to  be  mayor  of  the  faid  city  y  and*  if  the  number 
of  the  choofera  fiuU  be  equal,  then  the  mayor  to  have  a 
double  voicei 

That  the  maydr  fo  thofen  fliall  be  fworn  before  bU  pre* 
deceRbr^  if  living,  and  if  disAd^  before  the  aldermen^  of 
freatir  part  of  them  in  tht  prefetice  of  the  aldermen^  bai- 
btfi»  and  twtaty4oar,  or  fo  nuny  of  them  ai  ihaU  be 
prefent; 

That  after  he  (hall  be  (b  fwom^  he  ihall  cbmihue  a  year; 
or  until  another  Qiall  be  chofen  and  fwocn  in  his  place. 

Thai  the  faid  mayor,  aldermen;  bailiffs^  and  twenty^ 
four  (hall  on  idohday  oeifc  ifter  Mhhaelnuu  Day  choole  tw0 
bailiffs  yearly  out  of  the  citizenst  who  flull  be  fworn  be-* 
fore  tbi^  mayor,  and  other  aMermen,  and  24,  and  (hall  hold 
Iheir  places  a  yeair>  and  until  others  Olall  be  chofen  and  fwom 
into  their  places.  ^ 

^  That  if  the  diayor  (hall  die  wikhb  the  year,4hisn  the  ^  Pk  4^7* 
aldermen^  bailiffs,  and  twenty^foUr^.  or  the  greater  part  of 
them,  (hall  choofe  one  of  tt]«  aldermen  to  be  mayor^  and 
fliall  contitnie  fo  ibr  ^he  re(idue  of  the  year^  and  till  another 
fliaU  be  chofen^  to  be  fworn  before  two  aldermen ;  and  if 
any  of  the  (aid  aldermen  for  the  time  being  (hall  die,  then 
tfie  mayor  and  furviiring  aldermen^  or  the  greater  part  of 
them,  (hail  choote  others  ia  their  places  to  be  fwora  before 
the  mayor  to  cootintie  (0* daring  his  life. 

That  if  the  bailiffs,  or  either  of  them  (hall  die,  or  be 
limoved  within  the  year^  then  the  mayqr^  bailitfs,  and 
twenty-ibury  or  the  greater  part  of  them,  (hail  choo(a 
another  out  of  the  citizens  of  the  faid  city,  to  continue  do* 
ring  the  tefidne  of  the  faid  year  $  and  if  any  of  the  twenty- 
four  fliall  die,  or  be  amoved^  then  the  mayor  and  aldermefl, 
or  the  gieater  part  of  them,  (ball  choofe  others  dt  magh 
prtUs  iif  difiretii  Civibut  into  his  place*  The  king  alfo 
granted  that  the  faid  mayor»  aMermcn,  baUiffii  and  cittzeas 
ihooU  have  a  recorder,  and  named  one  to  continue  dortog 
the  plcaforerof  the  mayor,  aUermeny  iic.  froid  pif  Utatm 
iUMvr  (ikt9t  M&a)  t^farei. 

Dd  1  That 
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That  from  titae  oot  of  mimi,  to  the  time  of  nlaktiigdic 
faid  lettei  8  patent  qailibet  Copfiliarius,  alias  AkkroMnmia, 
Civitat.:  prkd.  pro  tempore  exiften.  pro  jufta  it  ratiooabili 
caofa  fuit  amobilis  &  amot.  a  loco  tt  officio  foo  Confiiiarii, 
alias  Atdennaotii,  didse  Gvitat.  per  M^jorem  Cobiiliarios, 
alias  Alderaiannofy  Ci vital,  prsedid^  |^ro  tempore  extflen: 
vel  raajorem  partem  eonmi  quorum  Major  pro  tempore 
exiftens  fait  onus.  £t  poft  eonfeAioo.  Literamm  Patent. 
prsed.  qoilibet  Aktermannos  ejufciem  Civitat.  pro  tempore 
extftcn.  by  tie  mayor  and  aJderpun  of  the  fui  dty  fir  tie  time 
beings  or  the  greater  part  of  them^  of  which  the  m^er  mmt 
one,  ob  judam  &  rationabilcm  caofiim  ab  officio  fuo  AUer- 
maani  Civitat.  prs^.  amobil.  ie  amot.  fuit  &>eflecuiiriievtt. 

That  the  faid  Timothy  HaJd^k  2  0&9ber  1673.  wavebofe 
alderman,  and  took  his  oath  well  and  iiitbfoUy  to  execme 
the  faid  office  to  the  effed  foilowingy  viz. 

Quod  advifament.  adjument.  Ar  conienfos  ipfios  Timo- 
thei  Corent  per  ipfum  dat,  &  ioquut.  ad  omnia  tempora  ex- 
tune  ad  ii  t^m  oiajori. parte  Majoris  dr  Confiliarionim  CU 
vit.  prsed.  pro  bona  guberdatione  U  iocremenio  boni  puUid 
ejuiilam  noil  refpicien.  aliquod  propr.  lucrum  vel  queAuoi 
|>ro  feipib  vel  aliqua  alia  pcrfona  to  praejodicium  opum^ 
Anglice  of  the  health,  libertatis  vel  libertatum  bonorum'or- 
dintim  conllitntionum  vel  confuetudinum  ejufdem  Gvitar. 
^  P;  438.  ^uodi:};  non  detqeret  feu  patefaoeret  *  Anglice  difchfe  or  dif- 
cover,  alicui  perionse  vel  perfonis  ad  aliquod  tempos  aliqos 
verba  incutionis,  Anglice  ta/ksp  Q>Rmiunicatiooea  vel  Ser« 
mooes  not.  di&.  vel  audit,  per  tpftmi  vel  altquos  fociosCoa- 
iiliarios  foos  aflemblat.  infimul  in  aliquo  loco  ad  oonfoknd. 
pro  opibusy  Anglice  the  wealth,  vel  bona  gubematione  G* 
vitat.  {tried.  &  condefeenderet  &  agreaiet  ad  omnet  tales 
caufas  Sr  materias  quales  Majors  major  pars  focior.  Coo- 
filiar.  di3i  Timothei  ad  inde  agreafeot,  ac  etiam  ad  ukerioa 
poieAateiti  fupprtmeret  omnea  tales  perfonas  quales  cona^ 
rehtur  faeert  atiquas  fadioots>  Anglice  ^^/mt^  confpir^ 
tiones  v^l  aliqium  confuiionem,  Anglice  difotde^^  co^ 
bonam  giibemationem  dr  couftitutionem  AxQtx  Civit8t'«.' 

That  one  Thomas  Jackfon  being  mayor^  6  O&oiet  Jt 
Car,  I.  a  common  council  was.  held 'in  tht' Guildhall  vf  the 
city  for  the  eledion  of.  a  mayor  for  the  year  enfuii^y  at 
which  the  faid  Haddock  was  prefem,  who  beiog  then  about 
to  depart^  the  laid  mayt>r  fpoke  to  him,  atid  requefted  him 
not  to  depart  from  the  faid  council  before  the  election  madei 
but  (houid  attetid  the  eledion  according  10  his  duty,  sod 
that  the  faid  Haddock  inftanily,  cootemt>tuoufly^  and  with*- 
Dut  any  reafonable  caufe  departed  from  the  faid  council, 

and 
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mnd  afterwards  the  fame  day  before  the  faid  eledioo  made 
came  back  again  leading  thither  with  him  divers  perfons  to 
tlie  nunr^ber  of  fixty  of  the  inferior  citizens  of  the  faid  city, 
not  having  voices  in  the  f^id  eledion*  to  difturb  the  faid 
dedton,  and  there  did  tumukuofe,  rioiefe  ti  mmaciter 
require  the  faid  mayor,  aldermen,  bailiffs,  and  capital^ 
citizens  then  aflembled,  that  he  and  the  perfons  he- 
brought  with  him  might  together  with  the  faid  mayor,  al* 
dermen,  bailiffs  and  capital  citizens  foaflembled  as  aforefaid, 
cboofe  a  mayor,  contrary  to  the  form  and  effed  of  the  faid 
letters  patent,  faying,  and  with  a  great  noife  clamouring 
mnd  alledgtog  the  faid  letters  patent  concerning  the  cleSion 
aforefaid  to  be  void,  to  the  great  terror  of  the  faid  mayor, 
ddermen,  bailiBa  and  capitalcitizens  fo  affembled  as  afore-r 
faid ;  and  the  faid  Timothy  Haddnckf  and  all  other  the  per- 
iboa  aforefaid,  and  by  him  brought  with  him  at  and  by  the 
lAftigation  and  procurement  of  the  faid  Timothy^  then  and 
there  in  theprefence  of  the  faid  mayor,  bailiffs  and  capital 
citizens  for  the  capfe  aforefaid  aflembled,  did  fo  diflurb  the 
faid  mayor,  aldermen,  bailiffs  and  capital  citizens  with 
threats,  complaints  and  clamours,  that  they  durft  nor,  nor 
could  not,  proceed  in  the  faid  elefiioo  for  the  fpace  of  <wo 
liours;  and  therefore  afterwards,  viz.  25  Offober  then  next 
following  *  in  a  council  held  in  the  Guildhall  aforefaid  bcforef  *  P,  43<). 
the  faid  Thomas  Jackfm,  then  mayor  of  the  faid  city,  and 
the  greater  pa^t  of  the  aldermen  of  the  city  aforefaid,  it 
,vas  ordered  by  the  fame  mayor  and  aldermen  then  and  there 
prefent,  that  the  faid  Timothy  (hould  be  fumii^oned  to  be  at 
.  a  common  council  of  the  fatd  mayor  and  aldermen  in  the 
<r»/Zd&i// aforefaid,  8  tfovember  then  next  following  to  be 
held,  to  anfwer  concerning  his  mifbehaviour  aforefaid,  and 
to  (hew  caufe  why  he  for  the  faid  mifde(i>eanor  fhould  noc 
be  amoved  from  the  place  and  office  of  alderman  of  the  faid 
city,  at  which  faid  council  the  faid  Timothy  appeared,  and 
being  fpoke  to  by  the  mayor  if  he  had  any  thing  to  fay  iq 
czcufc  of.  the  premifles,  or  could  (hew  any  caufe  why  he  • 

ought  not  to  b^  amoved  from  the  office  of  alderman  or  the 
faid  city,  faid  nothing  in  excufe  of  his  faid  nufbehaviour^ 
nor  (hewed  any  .caufe  why  for  his  faid  offence  he  fhould 
not  be  amoved  from  his  faid  office;  and  thereupon  th^ 
faid  7*^0100/  Jackfin  then  mayor,  i|nd  the  faid  greater 
part  of  the  faid  aldermen  then  prefenr,  did  aipove 
the  faid  Timothy  Haddock  from  h^s  faid  office  of  one  of  the 
sidermen  of  the  faid  city,  and  did  declare  him  to  b^  fo 
amoved ;  and  for  that  caufe  they  cannot  reftore  him.  And 
we  ail  held  this  return  gogd;  for  thougl^  l^  the  charter  of 

13  Car, 
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15  Qif.  I*  there  is  no  power  given  lor  the  corporatiqa  ^ 
remove  an  aklercQan»  yet  when  the  cotffiHarJif  aUas  aUa> 
tnmmit  were  before  the  faid  charter  remoyeable  for  reafooab)* 
caufe,  thQ  famjp  povprer  fiill  renuiins^  fof  that  t)ie  cbtiner 
doth  not  mer^e  or  extin^uUh  any  of  the  anci^  prii^i|egeai 
but  the  corporation  may  ufe  ibem  as  hefor^ ;  tfod  if  it  ibonU 
be  othenvife  it  wo^ld  be  very  ipifchievons  for  moft  of  the 
corporations  in  Etigkfuf,  who  have  taken  pf  w  cbaf teri^  t^ 
were  ancient  corporations  before* 

parpcfitcrV  Cafi^ 

phnrchwardcn.  .  MANDAMUS  ifluc^  pfft  of  this  court  to  fir  Thm^ 
JLX  Exi^n  knight,  comroiflary  to  the  dean  and  chapter  oir 
8t.  PauPs  Lmdofif  ip'fwcar  E4war4  C4a:penter  one  of  ih^ 
churchwar()ens  of  the  j>ari(h  of  Stoke- Newington  in  S^trrey^ 
he  being  thereto  duiy  eleded.  But  the  dodor  finding  that 
there  is  a  queftion  between  thfs  j)arfon  and  the.parifliioners 
concerning  the  ele&ion  of  the  church  wardens,  the  parfo^ 
claiini^  to  appoint  ope  by  virtue  of  the  canon,  and  the  pa* 

f  p.  440.  rifhionere  claiming  a  cuftom  to  cboofe  both,  makes  *  this 
'      ^        fpecial  return  to  bye  himfelf  from  contempt,  i|nd  alfoharin* 
lefs  from  being  liable  to  ana^ionfora  falfe  return,  vi^^ 

Quod  can  fa  five  querela  foram  nobis  nunc  pendet  inde* 
cifa  inter  Sidracunfi  Simpfon  Clericum,  Redorem  de  Stoke* 
^ewington  in  Com.  Midd.  &  T'ranciCbiim  Staunton  Paro- 
cliian.  didx  Parochias  &  Guardian.'  per  didum  StmpToi) 
(ut  aflferuit)  eleSum  ex  una  parte  &(  Edw^rduro  Carpenter 
&  Thomam  Terrcy  Oardianos  per  Parochianos  iiO^  Paro- 
^  chige  (ut  afieruefunt)  eleSos  &  alios  Parocbianoa  difia^ 
t'arbchisr  ex  ahera  parte,  in  qua  qiiidem  caufa  differentia; 
SimpTon  KeSor  aflegavit  fe  Tecundum  Canonem  inea  parte 
edit.  &  provif.  di&um  Francifcum  Staunton  elegifle  in  ur.  ' 
Gardianorum  di3£  Parochias  quia  fe  prqsfat.  Redorem  & 
Par6chianos  prxdidos  diflent.  jn  eledione  Gar4ianorun^ 
ejufdem  ParochisB  ^  Parochiani  prspd.  allegarunt  fe  fecun* 
dum  cbnfuetudthem  antiquam  ejufdem  Parochiie  eligvndi 
Ihibos  Gardianos  elcgiQe  didum  lulwarduin  Carpenter  i^ 
Thomas  Terrcy  in  Gardianos  diflflB  Ecclelia?  quam  confue- 
tudinemdidus  ReSor  negabat  &  defuperdidi  Parockianii^ 
fe  fufceperunt  ad  proband,  di&am  confuetudinem  &  deder. 
aiUgation.  in  fcript.  concept,  quam  nos  admiAmus.  Elt  tef^ 
tes  iuifle  per  di£tos  Parochianos  produd.  &  jurat,  ad  pro* 
band,  didam  confuctud.  &  tempos  eia  aflijginat.  ad  eand. 
*' ■ .    *     i.  proband 
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pM)Siid.  fed  dtdos  ParacbbinDos  ne^xiffe  esamitnre  &  noh 
sdiluc  examioaffe  di&os  t^An  Ar  diSuni  Ke&orem  vtrtiitc 
Jnrameoti  ftii  negafle  dt&am  confoctddftiein»  fed  quamfri* 
mom  Patocbiao.  probaTcrint  didadi  confnetudinem  noscrU 
mus  prompt!  &  parati  ad  pronunciand.  pro  jure  didorutn 
Parocbiiinoruni  Etnos  iaroper  humiliter  certtficarmts  unum 
c  didis  Gardianis  per  dtdos  Gardian.  eied.  juramento  one- 
favimiis  de  fideliu  excquend.  oflkiurn  Gardian.  ixGttt  Pa-^ 
rocfaiae.  lo  cujus  rei  teftimonn^m,.  £?c.  Arid  we  granted  a 
^rit  to  fwcar  Carpenter^  becaufe  the  eccle£afiical  court  can« 
not  try  tbe  cuftoro  of  cfaoofing  the  churchwardens,  as  is  aU 
ledgeda  R^IL  M,  aSy.  f.pL  $1.  SJUrlej  vctdxs  Brown. 

En^eficld  Md  Smith'i  Cafe^. 

Mi  D D.  Berks  (T.  Alias  fcilicet  die  Lunas  proxim'  Oat^. 
poft  Craftinum  Aftenfionis  Domini  ult.  prsterit.  co- 
ram Domino  Rege  apod  'Weftm.  per  facramentum  ^2  Jur. 
prpborum^Ar  legalium  hominum  Com.  prsed.  <)ul  adtunc  dc 
ibidem  jurat.  &  ooerat.  exift.  ad  inquirend.  pro  dido  Domi-^ 
no  Rege  &  corpore  Com.  praed.  prsfeotat.  extitit  quod  Rl- 
cbardus  Harrifoa  *  Miles  fc  Valentin.  Croomc  Arm.  Juftic.  f  p,  ^^j, 
Domini  Regis  nunc  fld  pacem  fuam  in  &r  pro  Com.  Beiks 
confervand.  afliign*  virtute  Commiflionis  diSi  Domini  Regi$ 
fub4tiagno  figtUofuo  Anglic  eis  dire^.  ad  requirend.  fir  re- 
cipiend.  facramemum  Primacic»  communiter  v.ocat.  tAe 
iOaii  of  Supremacfy  in  quodam  Slatut.  i%Gi.  in  anno  primo 
Elizabeths  nuper  Reginac  Angl.  ioa3itat.  ^  fpeciBcat.  de 
omiiibua&  fingulis  fubditis  didi  Domini  R^gis  Romans  fu- 
perAitionis  fe£tatoribus  five  talit.  reput^^  8  die  Febr.  anno  3 1 
Can  2*  apud  Reading  in  Com.  praed.  facramentum  praed. 
Henrico  Englefield  de  Englefield  in  Com:  Berks  praed.  Arm. . 
FrancifcQ  Perkins  de  Ufton  in  Com.  proed.  Arm.  Richardo 
Perkmsde  Be^nham  in  Com.  prsed.  Gen.  Nathaniel  Smith 
de  Woolhampton  in  Com.  Berks  prsed.  Gen.  &  Willielmq 
Stone  de  Southcot  in  Com.  prsed.  Yeoman  exiften.  5f  quili*- 
bet  eprum  exiften.  stat.  1$  annorum  &*  amplius  &  fubdir. 
di&i  Domini  Regis  Romanse  fuperftitionis  fedatorihus  exif- 
fen.  &  tunc  commoran.  iVcuiiibet  eorum  adtgrTccommoran. 
infra  prsed.  Com.  Berks  obtulerqnt  ^  facramentum  prssd. 
prseftare  &  recipere  requifivcr.  Et  quod  Hcnricus  Englefield 
Francifcus  Perkins  Richardus  Perkins  Nathaniel  Smhh  & 
Wiliiebnus  Stone  facraracntum  Primaciie  prsed.  communi- 
ter yocat  the  O^h  ^/  Sufremacy^  adtunc  &  ibidem  prsedare 

fif  recipere 
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^  rectpere  penitus  recufavcr.  6r  quilibet  eorum  recu&if  ic  1^ 
contempt.,  didi  Domini  Regis  nunc  Sc  legomfikrum  cootrs 
foftnam  Statutt  in  bujufmodi  cafu  edir>  &  provif.  ac  comr« 
pacem  di&i  Domini  Regit  niinq  Coroa.  &  Digaitftt. 
fuasy  ^. 

'  Per  <)iiod  precept,  fuit  Vic.  quod  non  omitt.  iic  qnto 
Venire  £eic«  eos  ad  refpondefld.  &c«  El  modo  fcilicet  die  Ve« 
ncrts  proxim.  pod  Craflinura  San3»  Trin.  ifio  eodem  Ter« 
mino  coram  Domino  Rege  apud  Weflm.  ven^  pried.  Henri* 
cus  Englefield  &  Nathaniel  ^mith  per  Robertum  Seylyard 
Attorn,  luum  Ri  habit,  audit,  indifiament.  pr«d.  feparatim 
.  dicunt  quod  (pfi  non  funt  inde  cqipabiies  Et  de  hoc  fepara- 
tim pon.  fe  fuper  patriam  Et  Samuel  Aftry  Arm.  Coroo. 
61  Attornatus  Pomrni  in  Cur.  ipfios  Regis  Coram  ipfo  Rege 
qui  proeodem  DomtnO  Rege  in  h^/c  parte  fequitur  Iciliceft 
^c.  Ideo  prsipcept.  efl  Vi^.  Berks  quod  Venire  fac.  coram 
dido  Domino  Rege  a  die  Sand»  Trinitaris  in  tres  ftptiraa- 
pasubicunq  ;  &c.  la  &c.  de  vifn.  de  Reading  prcd.  per 
quoa,  &c.  Et  qui  &c.  ad  recogn.  Arc.  quia  tarn  &c.  Idem 
dies  datus  eft  tam  prftfat.  Samueli  Aftry  qui  fequitur^  Arc. 
quam  prasd.  Henrico  Englefieid  k  Nathaniel  Smith,  &c. 
Ad  quas  quidem  tres  repttmanas  SanSac  Trinitatia  coram 
dido  Domino  Rege  apud  Weftiti.  veo.  tam  prsefal.  Samuel 
Aftry  Arm.  qui  fequitur  quam  pred-  Heliricus  Englefield  Ar 
442?  Nathaniel  Smith  per  *  Attorn,  fuum'prscd.  Et  Vk.  Com; 
Perks  prsed.  retorp.  npmina  i2  Jur.  quorum  net.  &c.  And 
then  ?LdiJiringaSf  and  a  jury  returned  and  impanelled  find  % 
fpeciai  verdia  bv  tfift  prius  in  Serklhire^  to  this  efled,  wju 

That  thefaid  Sir  Richard  Harrifin  and  Valentine  Croowu  by 
virtue  of  a  commiftion  under  the  great  feal  of  Bngkmdf  dated 
23  Novfmber  30  Car.  2.  and  long  before,  and  ever  finoe 
ivere^  and  ye(  are  jufticcs  of  the  peace  pf  the  county  of 
Berks)  . 

That  the  king  granted  a  commiffion  dated  23  tfyoemhr 

'  30  Car.  2.  in  hac  verba,     Carohu  Secundus^  i^c.  ommbus  H 

Jingulit  cujlodibus  pacts  Com.  noftri  Befks  fakstem^  Seiatis  quod 

dedimus  vohis  ij  atiqwhus  daohit  vel  phir.^efirum  patefiaiem  df 

oHfAoritaiem  requirendi  (!f  reeipiendi  facramentum^  commanifer 

vocat,  the  Oath  of  Supremacy,  fpecificat,  in  qmdam  fiaiuto 

l^EBz.  fa^.     Ac  etiam  facramentum^  vulgariter  vocat.  the 

Oath  of  Obedience,  fpecificat.  in  quodftm  aberoftatvto  3  Jot. 

fa  Si,  de  omnihusH  fingulis  fubdit.  nofiris  Romanet  fuperflitioms . 

feiiatoribus  jive  tal.  reputaf,  AngUce  Popifli  Recufania  or  fo 

,  reputed,    de  quibus  feparal.  facrament.  preed.  vigore  Jlatut. 

prefd,  a^virtute  ktjuf  noftref,  commjffipnif  ullo  modo  rejpe^ive 

rtquirantur 
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y^uinmhar  li  neipimtur  in  aBjm  bn  m  JiHo  Com,  nofir^ 
Boris  £§mmorMiihii.  Ei  Uto  voUs  fnmt*  mandmmu  quod  in 
iS  dr^  prmmffB  refpeHive  ^UgmU  iniendatis.  In  tujui  rn 
ieftimmum^  w* 

TlUt  the  faid  Sir  Rickard  Harrifin  and  Fnlmiim  CromfnU 
tcrwards  nn%.  13  March  31  Car.  %  HfoarMU  WilUtlm 
Scr^t  Mil  Capiial.  Juftic,  Domini  Regis  ad  phcita  carom  ipfo 
Rgge  tmmdn  ^gnk  ii  aiiit  fociiijuis  Jnftic.  diffi  Domini  Ai^ 
gis  ad  placiia  coram  iffo  Rege  tcnend*apgn.  did  ccriifyt  thai 
the  detcndants  refuted  to  take  the  faid  oathy  which  certifi- 
cate follows  in  tbcfe  words. 

•  Com.  Berks  ff.  Honorabili  Willielmo  Scrogs  Mil.  Ca-  •  p^  ^j. 
pttal.  Jofiic.  Domtoi  Regis  ad  placita  coram  ipfo  Rege  te* 
noid.  afligfu  &  aiiis  foctis  fuis  Jufticiarits  diAi  Domint  Regis 
ad  placita  coram  ipfo  Rege  tcnend.  aflign. 

Nos  quorum  nomina  fabicript.  funtcnftod.  pacis  Domini 
Regis  10  Com.  Berks  Jullic.  diftt  Domint  Regis  ad  pacem 
cjiiCdem  Domini  Regis  infra  G>m.  Beiks  prcd.  conrervand.  • 
I4ecoon  ad  diverf.  felon,  tranigr.  &  ah  nialefa£ta  in  eodem 
Cooi.  perpetrat.  nudieod.  &  lerminand.  aflign.  certificamua 
quod  virtttie  cujttfdam  Commiflionis  di£ti  Domini  Regis  Tub 
magiio  figtUo  fuo  Anglise  debito  naodo  confed.  geren.  dat. 
apud  Wdftm.  33  Noverob.  jam  ult.  prsterit.  ac  omnibus 
ciiftodibus  picis  didi  Domini  Regis  infra  Com.  Berks,  prsed. 
direfi.  8  Febr.  jam  ult.  preterit,  apud  Reading  in  Com. 
psad.  dbtulimus,  Anglice  tendered,  juramentum  Primacie, 
Anglice  ofSnpremacj,  mentionar.  &  eaprefll  in  quodam  fta- 
tutpjad.  I  Eliz.  nuper  Regine  Anglian  Henrico  Englefield 
Arc  feparatim  &'adtunc  &  ibidem  fcilicet  eodem  8  die  Febr; 
nHooulc  prsterit.  Ac  requifivimuseordem  Henr.  Englefield 
^c*  feparatim  prasftare  iacramentum  prsd.  Et  uheriusCer^ 
tificamus  quod  ipfi  iidem  Henricus  Arc.  adtunc  &r  ibidem  re> 
^ofaver.  ie  qu'dibet  corom  feparatim  recufavit  prseflare  facra- 
menu  prcd*  locujus  rei  teftimonium  manus  &  figilla  nof- 
era  Arc.  13  March  31  Car.a.  Annoq.  Domini  1678. 

Tiej  find  the  ait  of  Parliament  1  Elt2.  intitkd,.  an  aft  to 
raftore  to  the  crown  the  ancient  juriididion  over  the  eftatc 
ccclefiaftical  and  fpiritualf  and  aboliihtng  a)t  foreign  poweva 
lypugnant  10  the  fame ;  and  the  claufe  therein,  who  are 
•compellable  to  take  the  oath,  and  the  oath  itfelf ;  and  that 
.all  and  every  perfon  and  perfons  that  at  apy  time  hereafter 
fhall  be  preferred,  promoted  or  collated  to  any  archbiihop* 
rick  or  biOioprick,  ur  to  any  other  fpiritual  or  eccieftaftical 
benefice,  promotion,  dignity  or  office,  or  miniftry,  or  that 
,  fliall  be  by  your  highnefs,  your  heirs  or  fucceflbrs,  prefer- 
.  red  or  promoted  to  any  tenoporal  or  lay  officei  minifiry  or 

fervict 
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fervice  widiiii  this  te^kn^  or  in  «ii]r  your  higbiieft 
nioii6»  before  he  or  tii^y  fliail  take  upon  him  or  ihem  t» 
ceivet  Hfe^  exeiicife,  fup)>i7oroccu(>y  tayftich^aT^chWlliD^ 
rick  or  biflioprick,  promotion,  dignity,  office,  miniAry  ^ 
fervke,  fhtlt  likewise  make^  take  end  receive  Ibe  fttd  cor- 
potal  oath  before  tnention^  upon  the  ^oaigHt/ttf  befors 
luch  perfoos,  as  have  or  fliail  have  aathdrky  to  admii  ftajr 
fuch  perfoato  any  fiich  office^  ininiftry  4Nr  rervke^  ^lAft 
before  fuch  perfoo  or  perfons,  as  by  your  highneft,  J9wr 
'  heirs.or  fucceffors^  by  commtffioti  under  the  great  kA  of 

r.  444'  England,  (hall  be  named,  afligne4  or  appoint^  to  ^  itaiml^ 
ter  the  faid  oath ;  and  that  it  may  likewifo  be  forther  eiiid- 
ed  by  t^e  authority  afereiaid,  that  if  Any  fuch  p^ttdn  6r  per^ 
fons^.  as  at  any  time  hereafter  ((hall  be  protaoted^  pitfimd 
or  collated  to  any  fuch  promotion  fpiritual  or  tcd^fticd 
benefice,  office  or  miniftry,  or  that  by  your  highfltfiiy  four 
heirs  or  fucceflbrs  {hail  be  proinoted  or  pdeftritd  to  My  tcms- 
poral  or  lay  office,  miiAfiry  orfeivice,  ftallanddopmrnp* 
torily  and  obftinately  refofe  to  take  the  Tame  oath  fo  to  hicil 
to  be  offered,  that  then  he  or  they  fo  refofHig  (halt  only  be 
judged  difabled  in  the  law  to  receive,  take  t^  have  the  feme 
promotion  fpiritual  or  ecclefiaftical,  or  tbttfame  lemponi 
office,  miniftry  or  fervice  within  this  real^  or  Any  6chur 
your  highoeb  domittfonsi  to  ail  intttit«|  ooaftrudfl^  tt4 
purpofes. 

TAai  by  anotker  aiff  ,$  Eliz.  iVilr/iM,  all  a  A  for  dRsraflJcft  of 
the  queen's  royal  power  over  all  eftates  and  fobjeAt  wMmd 
her  dominions,  th  ckufis  ttmidinhtg  «b/b  JbdU  Ukt  iiit  fiid 
wUk. 

And  be  itenaCted  by  the  authority  afotefMdy  thit  iht 
lord  chancellor  of  keeper  of  the  great  feat  of  E^lm^  for  die 
time  being,  (haU  and  niay  it  all  times  hereafter  bv  Virtue  tf 
this  a&,  without  any  farther  warranty  mtke  and  iiteA  c6in>> 
roiiTion  or  commiffions  under  the  great  feal  ofEngimt  td  any 
perfon  or  perfoas,  givii^  them  or  fame  of  them  flierlby 
authority  to  tender  ancl  minifter  the  oath  afei^foid  to  foch 
perfon  or  perfoos,  asCy  the  aforefaid  commtffion  or  com- 
miffions the  (aid  commiuiooers  fliall  be  authorired  to  ttndtr 
the  fame  unto. 

"theyjmi  afo  the  next  ttrnfi  ifc^e^ng  tiefenaiyjifr  tk 
jirfi  refufalofthefaid  oedh,  mtd  the  ckufe  ef  centsjknte  $f  r^ 
fai  into  tie  King's  Benek,  and  c^ncermng  tie  indiM^rni  ef^ 
offender* 

That  the  defendants  23  Nvoember  30  Cdn  a.  And  8  Pett. 
3.1  dr.  a.  were  not  any  officers  or  mintfters  mentioned  in 
the  faid  flatute  of  i  or  5  EUx.  , 

That 
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:  Acre  was  no  other  commiflion  made  to  the  h\i 
fl0rifon  and  Croom^  to  teaikr  U)e  fiwd  oath  to  the  fatd  da^ 
fendants ;  and  the  jury  conclude^  Eiji  tbe  defendants  ure 
guilty  or  ntoipetunt  advifimenium  Curiae* 

And  the  points  intended  in  this  fpecial  verdifi  were  three, 
viz.  I.  The  words  of  tbe aA of  5  EU%.  cap.  1.  being,  thai 
fhehrdCha^eUoff  iic.Jball.,  iccmke.  Sic.  camm^on,  &c. 
to  any  perfon  or  perfons,  giving  tfaem  or  fome  of  them  there- 
)>y  authority  to  tender  and  ounifler  tbe  oath  afdrefaid  to  fuch 
perfon  or  perlbns,  aa  by  the  ^orefaid  commiflion  or  commii-^ 
fions  the  (M  coinmiflioners  fliall  be  authorized  to  tender 
•  the  fame  oath  unto,  ^whether  tbe  commiflion  fpecified  in  •  p^  j.^^ 
the  record  be*  purfuant  to  the  faid  a£t^  for  it  is  not  direded  *  ^* 
CO  any  perfeos  fMrticularly,  nor  to  tender  the  faid  oaih  to 
any  perfons  by  name  ;  and  if  it  fluii  be  in  1  be  commiflioners 
difcretion  to  tender  it  as  they  fliall  think  fit,  they  fliail  take 
upoo  tfaem  to  judge  who  are  Rmms  fuperfiitims  feOatoret^ 
cr  fo  reputed  ;  and  though  feveral  commiflions  were  9»ade 
out  about  tbe  fame  time  ofx  tbe  fame  term  with  tbi5,  yet  tbe 
lord  Chancellor  did  caufe  new  commiflions  to  be  made  out, 
cxpid&ng  the  iumea  of  the  perfona  to  whom  the  oath 
ihould  be  tendered;  and  this  objeAioD  ^u  raifcd  by  the 
lofd  chief  juilice  Scrags  before  whom  the  verdid  was  found  \ 
but  it  was  refolved  by  th^  other  tbrefe  judges  (mylelf  doubt* 
ing)  tb^  this  pommiiCon  was  ?ery  good,  becaufe  the  power 
15  lefi;  tpthe  commiflioners  tochoofe  whom  they  will  tender 
the  oatb  unto  by  tbe  claufe  of  the  aA,;  and  in.  this  manner 
vere  tbe  ancient  commiflions  fliertly  aTter  the  flat  u^e  made. 

The  exception  was,  tluU  the  ituU&meni  fets  forth  4  eertifi'^ 
foU  from  tie  commjfioiurt  wider  their  hemdf^  but  not  under 
their  feals^  as  tbe  ftatute  requires;  but  to  this  the  court 
anfwered,  that  }n  regard  thjr  certificate  \b  found  in  hoc  verk^ 
in  tbe  verdid  to  be  under  their  feals,  it  fliall  be  amended, 
and  fo  good  enough ;  and  it  was  amended  accordingly. 

The  third  exception  was,  jhe  certificate  re  SreHed  only  to 
the  judges  by  name t  and  $ut  tothe  Ung  in  Us  cmtrt  of  Kim^^i 
Bench,  as  the  a&  requires ;  but  reiofved  by  theTard  three 
juftices,  that  that  is  good  enough,  becaufe  it  fliall  he  in- 
tended that  the  fatd  judges  made  the  court,  and  were  therein 
fitting  at  the  time  of  the  certificate:  but  I  alfo  doubted  of 
ibis  anfwer;  but  the  judgment  was  giYen.,  againO  the  de- 
fendants* And  as  to  the  finding  that^  the  deferidi  its  were 
pone  Df  the  ofiicers  or  minifleis mentioned  in  the  ieveral  fla- 
ttttes  of  I  and  5  EJiz.  the  whole  court  were  of  opinton,  it 
was  DOI  fltaterial,  becaufe  by  tbe  claufe  ol  5  Eli%.  impower* 

inj 
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ing  the  lord  chancellor  to  make  our  commiffiMSt  all  per* 
fons,  though  not  officers,  may  be  offered  the  laid  oath  if 
the  commiffioDers  think  fit«  ' 

•  P-  44f  •  TaveraerV  Cafe. 

Mtadaipai.  JEREMIAH  TAVERNER,  having  been  chofcn  into  the 
J  livery  of  the  company  of  vsntmrs  in  London^  bad  a 
Mandamus  dtredjed  to  the  matter,  wardens  and  aiCftaots  of 
the  faid  company  to  admit  him  to  be  a  livery-man  accorcKng 
to  his  faid  eledion,  to  ^hicb  they  return. 

That  London  is  an  ancient  city,  and  that  the  citizens  and 
freemen  thereof  time  out  of  mind  were,  and  ftill  are  incor- 
porated, as  well  by  the  nan)e  of  mayorted  conwnonslcy  of 
the  city  of  London^  as  by  the  name  of  mayor,  commonalty 
and  citizens  of  the  city  of  London^  and  that  of  *the  faid  ci^ 
tizens  there  were  Several  fociettes»  gaiMsand  fr^temities,  of 
which  the  company  of  vintners  ia  and  always  bath  beea 
one. 

That  in  the  faid  fociety  thert  have  been  time  out  of 
mind  certain  men  being  citizens  and  freemen  of  the  ftid 
city  and  company,  called  hvery-meot  who  were  ufed  to  be 
chofen  for  the  faid  company. 

That  the  faid  company  of  vintners  (as  other  companies) 
for  the  prefervation  and  maintenance  as  well  of  the  honoaf^ 
as  ftate  and  government  of  the  faid  city,  as  well  at  times  of 
publick  meeting  and  attendances  of  the  mayor  and  akkrmeo, 
and  other  publick  occafions,  and  for  the  prefervation  of  the 
honour  and  reputation,  and  government  of  the*  faid  com- 
pany, and  for  the  relief  of  the  poor  members  thereof, .  have 
been  forced  to  expend  great  fums  of  money. 

That  the  faid  company  of  vintners.  Iiave  been  anciently 
incorporated,  and  called  by  divers  names;  and  that  the  a 
Feb.  9  Jac.  the  king  by  his  letters  patent  incorporated  them 
1>y  the  name  of  mafter,  wardens,  and  freemen  and  common* 
aity  of  the  myftery  of  vintners  of  the  faid  city  of  hmdrnp 
and  that  they  may  make  by-laws. 

That  time  out  6f  mind  the  place  and  office  of  the  livery 
hath  been  a  place  and  degree  of  pre-eminence  in  the  laid 
company ;  and  that  as  well  before  and  (ince  the  faid  letters 
patent  every  fellow  of  the  faid  company,  who  was  elefitod 
into  the  place  and  office  of  one  of  the  livery  was  ufed,  and 
ought  to  be  Idonfus  homOf  ac  de  bono  fiatu  &f  fuhjiantia  <pd 
bene  potmt  &f  ad  Vil  ante  admiffimem  fiam  ptr  totum  tempos 
prad,  ufus  fuit  tif  confuevit  y  debuit  fohere  pro  £2f  erga  me* 

Sorem 
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JioTim  t#  necejfirimit  Jufiportaticnem  UJufientati<mem  focietaih 
fritd.  a  neceffaria  cnerd  ff  expmji  inde  certam  competent 
^Unmiotvm  fummam. 

*  That  without  the  •fltilance'  and  relief  which  the  faiil  *   r.  447* 
company  by  Aich  payments  hath  had  and  received,  it  could 
not  maintain  its  government  and  reputation. 

That  for  many  years  before  the  24  April  1656,  the  fum 
of  money  which  every  livery-man  upon  his  admilTion  paid, 
exceeded  31/.  13/.  41^.  and  then  a  by-law  was  made,  that 
the  payment  (hould  be  fo  much  only  ;  and  from  that  time  , 
the  faid  fum  hath  been  always  paid  by  every  one  admitted 
into  the  livery. 

That  18  June  x68o',  ante  adverdum  hrevh  pr^d.  he  was 
chofe  to  be  a  Itvery-man,  and  was  then  required  to  take  the 
faid  office  upon  him,  and  that  the  mafter,  wardens  and 
company  were  ready  to  admit  him  to  the  place  of  a  livery- 
man upon  payoient  of  the  faid  fum  of  31/.  13/.  41/.  which 
he  ought  to  pay  acoordii^  to  the  by-law  afore-mentioned  ; 
but  he  bath  refufcd  ib  to  do,  and  thereupon  the  company 
refufe  to  admit  him  until  he  Ihall  pay  the  fame. 

Upon  this  return  the  coonfel  for  Tavemer  argued^  that    « 
the  by-law  therein  mentioned  for  impbfing  3 1  /.  1 3/.  4J.  upon: 
every  livery-man  was  unreafonable  and  againft  law,  aiid  a 
l^ievance  to  the  fubjed:  but  the  court  relblved.  Were  the 
fum  more  or  (efs,  it  could  not  make  the  by-law  void,  for  it    . 
is  to  bind  only  the  members  of  the  corporation ;  and  when, 
a  man  wiH  agree  to  be  of  a  company,  he  doth  thereby  fub-  « 
mit  himfelf  to  the  laws  theredf,  and  we  are  notvto  take  no« 
tice  of  the  extravagancy  of  charges  they  lay  upon  themfelves. 
And  'tis  convenient  that  the  company  have  fuch  power  to 
keep  op  tbetr  r«pntatioo»  and  the  honour  of  the  city  of 
Xmfoy  f  and  fo  allowed  the  return  to  be  good. 


Term. 
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fbe  Cafe  of  the  Town  of  WincFidfea. 


CertMnri.  *  CERTIORARI  was  gramed  to  xht  iMjfor^  joriti 
T^'  ^%  -^^^  *"*  commohahy  of  «hc  ancient  town  of  Winckt^wk 
3  Kj^.  t  S4^  i^^^y  <o  remove  an  order  or  decree  made  bj  ibem  \  who 
3^4*  made  this  rcrum  :  tv2« 

That  there  have  been  time  cut  of  mind  in  Keni  tai 
Suffex  five  ancient  towns^  viz.  Hafiings^  Sandwicit  Dtfoer, 
New  Rumnej  and  Hith^  which  have  been  a^wkys  called  the 
Cioque  Ports  of  the  kmgdom ;  and  that  in  Suffex  there  irci 
.  and  always  have  been  two  other  ancient  towns  called  Ry 
and  Wimchelfia^  which  are  menibers  of  the  faid  Cinque 
Ports. 

That  the  faid  town  of  fVincMJea  hath  been  trnie  oot  of 
mind  incorporated  by  the  name  of  mayor,  jurats  and  coo- 
monahy  of  JVinchelfia. 

That  ail  the  faid  Cinqne  Ptorts  with  their  niembers  hare 
been  time  our  of  mind  places  for  ordering  provifioOf  ^d 
prefervation  of  fliippir^  of  the  kings  and  queens  of  tbis 
kingdom  of  England  for  the  time  being ;  and  that  by  ftafta 
of  their  fituation  upon  or  near  the  fea4liores9  the.  iahtbt* 
tints  and  refidents  thereof,  as  well  for  fafe  keepfng  the  fsid 
towns,  as  of  the  faid  kingdoms  of  England  againft  foreign 
invafion  of  enemies,  have  always  and  ought  lo  keep  beacons, 
watch-houfes  and  guards  night  and  day,  as  well  by  fea  is 
land ;  and  for  better  maintenance  thereof,  the  faid  town  of 
Winckelfez  in  their  common  hall  nfed  to  make  uxes  sod 
rates  upon'every  inhabitant  or  occupier  of  houfc  or  land, 
lying  or  being  within  the  faid  town  or  liberties  thercofi 
which  faid  privileges  were  confirmed  by  Magna  CharU. 

That  I  May  32  Car.  a.  they  made  a  tax  of  6d.per^om 
for  the  maintaining  of  the  faid  beacons  and  warehoafes  ac- 
cording to  a  fchedule  annexed  to  the  faid  tax,  and  thit 
there  was  no  other  order  or  decree/  And  fet  out  the  icbc' 
dule. 

And  to  this  fchedule  was  objeaed,  That  ^ds  not  fet  fortb 

tbaC 
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that  the  beacons  or  watch-houfes  were  in  decay  or  out  of  re- 
pair, and  fo  the  rate  unnecefTary.    < 

•  9ia  refoWed,  It  14  welt  enoiigk;  for  1/,  *Twoald  be  f  P,  449. 
dangerous  to  exped  till  they  became  in  decay,  for  then  there 
mud  be  na  beacon  till  rep^iredj  nor  np  wat^b-houfes;  m  ^ 
meaq  tnn^,  which  would  be  dangerous  for  the  place.  2. 
'Tis  to  be  prcfamed  that  the  iBbabitants  wijl  not  tax  theo>- 
felves  unneceflarily,  and  they  do  all  concur  in  the  taxation : 
Aod  fo  the  order  was  confirmed. 

Richard  Sheldoo  verfus  ftCchaet  Clipiham. 
JJfum^fil. 

THE  plaintiff  declares  in,  ap  I^id^bita^  Affumpfit  fbf  Pleadbg. 
icx>A  received  to  the  plaintiff's  ufe;  and  aUb  upon  *  J^*^  ^^^* 
an  Infinad  Qmputajfet  for  anothef  too/,  the  fame  day.  The 
defendant  pleads,  that  the  faid  feveral  fums  of  100/.  in  the 
declaration  refp^^ively  fpecified,.  are  for  one  and  the  fatne 
caule  of  adioci  for  one  fum  of  100/.  ooty,  and  not  for  fe?e« 
ral  fufns  of  100/.  and  that  after  the  tinse  of  the  (aid  feveral 
promifes  i;efpedively  fpecified^  viz.  fuch  a  day,  the  defen- 
dant paid  to  one  Bellamy  by  the  plaintiff's  order  30/.  in  part 
pf  payment  and  faiisfadioo  of  the  monies  in  the  declaration 
fpecified;  and  that  the  defendant  in  fall  payment  and  fatif- 
feidion  of  the  faid  monies  denutnded  by  the  plaintiff,  in  bia 
declaration  did  then  become  bound  to  the  plaintiff  ia  a  bond 
of  120/.  conditioned  for  payment  of  65/.  to  the  plaintiff  at 
a.  pertain  day  in  the  faid  condition  fpecified  as  yet  not  in- 
curred ;  wl^i(;&  30A  and  bond  the  plaintiff  accepted ;  Et  hoc 
farat\  iic  ^    ^ 

Upon  this  plea  the  plaintiff  denuirred,  and  the  whole 
<;ourt  were  of  opinion  that  the  plea  is  good ;  for  though 
'tis  frequent  to  lay  a  declaration  for  a  debt  feveral  ways  ia 

2n  AJP*^"^*  ^°^  *^^^  "^^  ^  s^^  p'^  ^^  ^^y  ^^^  ^^  ^^^^^ 

yA  fums  are.  but  only  for  the  futn  (irft  mentioned»  and  fp 
gq  no  farther  ;  yet'  when  the  defendant,  pleads  over,  that 
the  very  fum  demanded  i»  fatisfied,  'tis  a  gopd  plea  ;  and  if 
tJuU  the  two  feveral  hundred  pounds  were  two  diftinfik  fums* 
the  plaintiff  might  have  replied  fo,  and  taken  iffue  there* 
upon*.  But  he  admits  that  there.  wa&  but  looiL  due,  and 
V  that  fatisfied,  the  plea  is  good.  But  at  the  importunity  of 
the  plaintiff's  counfel  we  g^ve  hthn  leave  to  waive  the  den 
murxer,  and  take  iffue  upon  the  fatisfaSioQ,  upon  paying  to 
the  defendant  his  colls. 

Elizabeth 
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•  P.  450.      '    •  Elizabeth  Cafe  verjus  James  Barber. 

Accord.  nPHE  plaintiflT  declares  in  m  IndMtaius  AJfimfpi   for 

I  Ptov.  Abr.  JL  20/.  for  fxiett,  drinks  walhing  and  lodging  lor  the  de« 
mlV^ip.  fcndtm's  wife,  provided  tor  her  at  the  rcqueft  of  the  de- 
ft Joa.,isS.  fendant,  and  lays  it  two  other  wayf.  The  defendant  pleads 
y  that  after  the  making  the  fatd  proinife,  ISc,  and  before  the 
'/  ft»»^  ^**f  f/)  /0#  eahibiting  the  faid  bill,  viz.  fuch  a  d^y,  it  was  agreed  be* 
~  cween  the  platntiflF  and  the  defendant  andooe^Joraft  Barber^ 
htsfon*  that  the  plamtiflF  (hould  deliver  to  the  defendant 
divers  clothes  of  the  defendant's  wife  then  in  her  ctiftc^j, 
and  that  the  plaintiff  (hould  accept  the  laid  Jacobs  the  fon. 
for  her  debtor  for  gh  to  be  paid  as  foon  as  the  faid  JacA 
iboold  receive  his  pay  due  from  his  majefty,  as  lieuteoamof 
the  (hip  called  the  Happy  Return,  in  full  tatisfadion  and  dif- 
jcharge  of  the  premifles  in  the  declaration  mentioned;  and 
avers  that  the  plaintiflF  the  l'«me  time  did  deliver  to  the  de- 
fendant the  faid  clothes,  and  that  (he  accepted  the  faid  y^i- 
eob  the  fon,  her  debtor  for  the  faid  9/.  and  that  the  faid  (on 
agreed  to  par  the  fame  to  the  plaintiff  accordingly;  and 
that  the  faid  Jacob  afterwards,  and*  as  foon  as  he  received 
his  pay  as  aforcfaid,  viz,  2^  April yz  Car,  2.  was  ready  and 
offered  to  pay  the  faid  9/.  and  the  plaiiuiff  refufcd  to  receive 
St ;  and  that  the  f/id  Jacob  hath  always  iince  been,  and  ftill 
as  ready  to  pay  the  fame,  if  the  faid  plaintiff  will  receive  it. 
Et  hoc  paraius,  lie.  The  plaintiff  demurs.  And  it  was  ^- 
ledged  by  the  defendant's  counfel  that  the  plea  is  good ;  for 
though  in  /Vy/o's  cafe,  and  formerly  it  hath  been  held,*  that 
an  accord  cannot  be  pleaded  unlefs  it  appears  to  be  ezecoted, 
9  Co.  79,  b.  3  Cro.  46.  pL  2.  yet  of  late  it  hath  heeo  held 
that  upon  mutual  promtfes  an  adion  lies,  and  ceniequeotly 
there  being  equal  remedy  on  both  fides  an  accord  may  be 
pleaded  without  execution  as  well  as  an  arbitrement,  and  by 
the  fame  reafon  that  an  arbitrement  is  a  good  plea  without 
performance ;  to  which  the  court  agreed ;  for  the  reafoa  of 
the  law  being  changed,  the  law  is  thereby  changed  ;  and 
anciently  reinedy  was  not  given  for  mutual  proraifes,  which 
now  is  given;  and  for  this  reafon,  MicA-  18  Gr.  B,  R. 
Palmer  verfus  Lawfin^  an^e.  In  inJebitaius  Affumpfi  i^inft 
an  executor  unon  a  contrad  made  by  the  teftator;  the 
defendant  pleads  judgment  in  debt  upon  (imple  contrad 
againft  him  for  the  debt  of  the  teftator,  and  after  aq^- 
a  P,  451,  ment  *  refoved  a  good  plea ;  hecaufe  though  in  debt  ^atnft 
an  executor  upon  a  (imple  contrad  the  defendant  may  de* 

mar. 
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nar,  yet  when  he  admirs  the  demand,  and  execotors  are 
now  liable  to  pay  fuch  debts  in  aSion  upon  the  cafej  the 
judgment  fo  obtained  was  pleadable ;  fo  Vaughan  Rep.  Dee 
verfus  Edgcomb. 

Bur  in  this  cafe  at  bar  judgment  was  given  for  the  plain- 
tiff for  two  reafons. 

<  I.  Becaufe  it  doth  pot  appear  that  there  rs  any  confidera* 
lion  that  the  fon  (bould  pay  the  9/.  but  only  an  agreement 
>¥tthout  any  confiderationl 

2.  Admit  the  agreement  would  bind,  yet  now  by  the  (la- 
tute  of  frauds  and  perjuries,  29  Car.  2.  this  agreement 
ought  to  be  in  writing,  or  elfe  the  plaintiff  could  have  no 
remedy  thereon  \  and  though  upon  fuch  an  agreement  the 
plamtiflF  need  not  fee  forth  the  agreement  to  be  in  writings 
yet  when  the  defendant  pleads  fuch  an  agreement  in  bar,  he 
mud  plead  it  fo  as  it  may  appear  to  the  conrt,  that  an  ac* 
cion  will  lie  upon  it,  for  he  ihall  not  take  away  the  plain- 
tiff's prefent  a3ion»  and  not  give  him  another  upon  the 
agreement  pleaded. 
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Charles  Holmes  verfus  Elizabeth  McyncL 
EjeSmenL     Derby. 

OF  the  demife  of  Francis  Meyneloi  the  moiety  of  the  ROate. 
manors  of  Meynel-Langley  and  Kirk-Langley  300  mef-  3  ^<»v»  ^- 
fuages,  500  acres  of  land,  200  acres  of  meadow,  and  500  ^^00.^*1 7*. 
acres  of  pafture  in  MepieULangly  and  Kirk-Langfy.     Upon  %  Show.  13^. 
Not  guilty  pleaded,  the  jury  find  a  fpecial  verdiS,  viz.        fcfcjl**(',^*^' 

That  one  I/aac  Meynel  was  feifcd  in  fee  entirely  as  well 
of  the  manor  of  Meynel  and  Kirk  Langly,  as  of  all  the  te- 
nements in  the  declaration,  2  Novemb.  1675.  made  his  will* 
in  writing  thus:  I  give  and  devtfe  all  my  lands  \n  Meynel 
and  Kirk-Langly  in  the  county  of  Derby  unto  my  two  daugh* 
ters  EU%abeth  and  Anne  Meynel^  and  their  beirs,  equally  to 

E  e  be 
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be  divided  betwixt  them:  and  in  Cafe  they  happen  todfe 
without  iflfue^  then  I  give  and  devtfe  all  the  faid  lands  to  my 
lie  phew  Francis  MeyneJ^  eldefl  fon  of  ray  brother  fVilBam 
Meynel  deceafed^  and  to  the  heirs  male  of  ht9  body ;  and  for 
want  of  fuch  iflfney  to  fVilUtm  Meynel,  brother  of  the  faid 
Francif,  and  the  heirs  male  of  his  body,^  the  remainder  ta 
Godfrey  Meynel,  brother  of  the  faid  Frmcis  and  Wiliiam  \n 
tail  male,  the  remainder  to  John  brother  of  the  faid  Francis^ 
fVUHam  and  Godfrey  in  tail  male ;  and  for  want  of  fuch  if- 
fue  I  give  and  devile  the  faid  lands  to  the  next  heir  male  of 
the  name  and  family  of  the  Meyneb,  and  died  without  iffue 
male,  having  ilTue  Elizabeth,  now  defendant,  and  Amu,  his 
two  only  daughters,  who  entered  and  became  fetfed  prwt 
Lexy  C5fr.  Anne  died  without  iflue^  Francis  the  leffior  of 
the  plaintiff  entered. 

And  If  for  the  plaintiff,  for  the  plaintiff^  (sTa 

After  feveral  arguments  at  the  bar,  the  court  by  the 
tnouth  of  the  chief  juHice  gave  judgment  for  thedefondast. 
1  had  prepared  my  argument,  as  the  reft  of  the  judges  had 
done ;  but  in  regard  we  were  all  unanimous,  it  was  thought 
needleis  for  us  all  to  argue.    My  argumeuit  follows. 

In  this  cafe  two  pointy  have  been  raifed. 
♦  P/  jj.rj^      ♦  I.  What  cAate  EUzaheth  and  Anne  have  by  this  will, 

2.  Whether  upon  the  death  of  Arme  without  ilTue  Francii 
in  remainder  takes  any  thing  ? 

As  to  the  \Jiy  I  conclude  ibat  Eiizdbeth  and  Amm  have  fe- 
teral  eftates-tail  by  moieties;  for  though  the  devife  be  ro 
them  and  their  heirs  in  the  beginning,  yet  when  the  will 
afterwards  fays,  And  if  they  die  'without  iffue,  it  fhews  that 
(heirs J  was  intended  heirs  of  their  bodies:  fo  it  haih  been 
conflrued  in  grants. 

5  H,  .5.  6.  a.  Lands  granted  to  nnan  and  his  wife,  Of  aliit 
hifredihis' of  the  hu(band,  if  the  heirs  of  the  hirlband  and 
V'lfe  (hall  die  Jin^  haredibus  de  fe,  thehuiband  and  wife  bad 
afn  intail:  A  fortiori  in  a  will,  2  Cro.  448.  King  verfus 
Rumba!f  where  many  books  are  cited ;  and  Bridgman  I. 
PeH  verfus  Brown ;  fo  that  ^s  to  this  point,  'tis  not  much 
denied  on  either  fide. 

As  to  the  2d  point,  I  conceive  Francis  takes  nothing  upon 
the  death  of  AnnCf  but  that  her  part  remains  to  her  fitter  by 
v/ay  of  a  crofs  remainder. 

i.  I  take  notice  that  the  main  defign  and  intent  of  the 

teflator  was,  that  in  the  firft  place  he  would  take  careofhii 

own  children,  and  then  look  after  the  continuation  of  his 

t  6wn  name  and  family ;  for  firft  he  gives  to  his  daughters, 

and  fifterwards  the  remainders  tb  his  nephews,  then  to  the 
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fl^xt  hetr  male  of  the  name  and  family  of  rhe  Meyneh^ 
following  hei'ein  the  (aw  of  nature,  and  the  ohlinary  courfe 
of  the  world. 

That  this  Was  the  int^rft  api^ars  by  the  words  of  the 
will:  I.  In  cafe  (they)  die  without  iffue,  i.  e, hoxh  of  them, 
'tis  not  they  dr  either  of  them.  2.  All  the  faid  lands ^  which 
intends  both  paffs,  and  not  a  moiety  ;  and  jf// cannot  pafs 
till  both  are  dead  without  iflue.  Ahd  if  the  teftator  had , 
been  alkedy  what  he  meant  by  the  lands  going  to  his  nephew 
ftfter  the  deith  of  his  daughters  without  iflue,  he  would 
haveanfwered,  that  he  (hould  have  the  lands  when  both  of 
his  daughters  (hould  be  dead  without  iflue,  and  not  before. 

2.  This  intent  confifts  with  the  rules  of  law,  for  ,'ti^  a 
general  rule,  7%i/  a  will  fball  never  be  conflrued  by  implica* 
Hon  to  dijfnherit  the  heir  at  law,  unlefs  fuch  implication  bene- 
ceffarjj  and  not  only  eonfhru^ive  dnd  pojible,  1 3  H,  7.  1 7. 
Br,  Devife  52-.  A  man  devifed  his  goods  to  his  wife  and 
after  the  deceaie  of  his  wife,  his  fon  and  heir  flrall  have  the 
houfe  wherein  his  goods  are ;  the  fon  (hall  not  have  the 
houfe  during  the  wifc^s  life ;  for  though  it  be  ftot  •  exprefsiy  *  P.  454* 
devifed  td  the  wife,  yet  by  his  intent  it  appears,  that  the 
fon  (hall  not  have  it  during  her  life,  and  therefore  it  is  a 
good  devife  to  the  wife  by  implication,  and  thedevifdr's  in- 
tent: but  if  it  were  a  devife  to  a  ftranger  after  the  death 
of  the  wife,  the  heir  (hall  have  it  during  the  wife's  life, 
becaufe  it  is  not  a  devife  to  the  wife  by  a  neceflary  impli- 
cation. 

Hill  20  y  21  Car.  2.  C,  B.  Gardiner  verfus  Sheldon^ 
Faughdn  295.  WilliaM  Rofe  made  his  will  thus.  My  will  and 
meaning  is,  that  if  it  happen  that  my  fon  George,  Mary  and 
Katharine  my  daughters,  do  dit  without  ijfue  of  their  bodies ^ 
then  all  my  freeholds'  fball  come,  remain  and  be  to  my  nephew 
William  Rofe  and  his  heirs  for  ever,  Refol  ved  the  fon  and 
daughters  had  no  eftate  by  the  will,  and  fo  are  the  books  of  v 
Moor  7.  pi  24.  and  123.^/;  269.  2  Cro,  74  fcf  75.  Horton 
vcrfus  Horton. 

In  our  cafe  here  is  no  necefTary  implication  that  Francis 
rtiuft  take  immediately  after  the  death  oi  Anne  without  if- 
fue,  for  Elizabeth  is  dill  alive,  and  he  is  not  to  have  the 
land  till  the  devifor's  daughters  (hall  die  without  iflue. 

2.  Had  the  teftator  fet  forth  at  length  the  crofs  renialil- 
ders,  this  queflion  had  been  out  of  doUbt.  Now  he  being 
inops  Confilii  we  ought  by  conftrudi<fti  to  make  his  words 
anfwer  his  intent,  appearing  in  other  parts  of  the  will,  as 
near  as  may  be. 

As  for  attthorittes  we  mufl  not  cxptBt  mtoly  in  cife  of  a 
Ee  2  will 
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wUI,  for  the  old  books  cannot  have  any  unlefs  of  a  ievifa 
by  cuflom,  which  is  rare  ;  ^nd  every  cafe  upon  a  willftancU  - 
upon  its  own  legrs,  according  to  the  penning  thereof;  yet 
Mici..^!  Eltz.  C.  B.  ^  Leon.  \^.pL  51.  is  dired  in  the 
point.  The  cafe  was,  A.  feifed  of  lands  bad  iflfue  two  Tons, 
and  devifed  part  to  his  elded  in  tail,  and  the  other  part  to 
his  younger  in  tail,  with  thi^  daufe  in  the  will.  That  if  any 
of  hit  fins  died  without  iJfuCf  that  then  the  whole  land  fbvuU 
remain  to  a  Jiranger  in  fee^  and  died  ;  the  fons  entered  into 
the  lands  devifed  to  them  rerpe£lively»  and  the  younger  died 
without  tfTuey  and  he  to  whom  the  fee  was  devifed  entered  \ 
and  adjudged  ihat  his  entry  was  not  lawful,  and  that  the 
tided  fon  ihould  have  the  land  by  the  implicative  devife. 
.  As  to  the  cafes  ohjcfled,  which  are,  2  Cro.  655.  Guilbert 
verfus  Witty,  A  devi'e  «f  three  fcveral  mefluages  to  three 
feveral  children.  Provided,  if  all  my  fdd  children  Jball  die 
without  ijfue  of  their  bodies^  then  all  the  faid  mejfuages  JbaU 
*  Pi  455*  *  remain  to  my  wife  and  her  heirs ^  and  two  died,  Refolved 
the  wife  (hall  have  the  two  parts. 

Refp,  That  differs  much  from  this  cafe,  becaufe  there 
are  three  devifes,  in  which  cafe  crof^  remainders  will  i>o 
moft  difficultly  fettled  ;  for  whether  the  furvivors  (hall  be 
jointenants  for  life  with  feveral  inheritances,  or  tenants  in 
common  in  tail,  would  be  perhaps  fome  queAion,  as  appears 
by  the  report  of  the  fame  cafe,  a.  Roll.  Rep.  281..  But  in 
our  cafe  no  fuch  difficulty  can  arife. 

Obje^.  Pafch.  12  Jac.  C.  B.  John/on  vtrCiis  Smart,  2  Roll. 
Abr.  416.  jF.  pi.  3.  A  devife  to  two  for  their  lives,  remain- 
der to  I  heir  two  fons,  equally  to  be  divided  and  to  their 
heirs,  and  each  of  them  to  be  ihe  other's  heir;  and  if  they 
both  (liall  die  without  i(Tue,  the  remainder  to  another;  one 
diesi  his  (hare  fhall  go  to  the  remainder  man. 

Refp,  This  cafe  cannot  be  law,  becaufe  'tis  appai;en^  that 
each  of  them  was  to  be  the  other's  heir,  which  is  as  pliiin 
a  crofs  remainder  as  can  be.  2.  This  cafe  was  received  by 
Roll  from  fome  other  hand,  and  it  is  reported  in  a  private 
pcport  to  be  quite  another  cafe  ;  for  'twas  upon  evidence  in 
a  trial  at  bar  ifi  a  cafe  of  a  furrender  of  a  copyhold,  and 
not  a  devife  ;  and  Roll coM  not  be  a  reporter  at  that  time, 
for  'twas  before  he  came  to  ftudy  the  law.  And  each  to  be 
the  otJier's  heir  makes  a  ciofs  remainder*  fir,  Devife  j8. 
pme  44.  Pd.  Br.  94.  b.  pi  431. 

Objeif,  Dyer  '^%6:  a.  Huntley\&  ca^e,  which  wa?,  that  he 

being  feifed  of  two  houfes,  one  in  St.  Michael  ^ueenhith^ 

and  the  other  in  vSr.  Michael  F I ejl> Shamble ty  which  laft  pa- 

riih  was  laid  to  the  pari (h  of  ChrijhChurch  in  London,  and 

^  deviTcs 
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ifcvtfes  that  boure  in  St.  Michael  Flejb-Shombkf  to  his  wife 
(ox  life,  the  remainder  to  a  woman  and  her  brother,  and  the 
heirs  of  their  bodies,  and  for  default  of  fuch  iflue,  to  the 
nght  heirs  of  the^levifor;  the  brother  dies  withoiu  iflne; 
the  Mer  hath  iflue,  and  dies ;  and  whether  the  intire  boufe 
ftall  go  to  the  tffue,  or  only  the  moiety,  and  the  other 
moiety  to  the  heir  of  the  dcvifor,  was  the  queftion. 

Rejf,  Though  this  queftiou  is  put  in  the  book,  yet  I  find 
no^.rgument  of  it;  and  that  cafe  will  differ  Uom  this,  in 
regard  there  the  particular  efiates  were  not  limited  to  the 
children,  but  to  Grangers,  and  fo  intHnches  not  upon  the 
rule  10  13  /7.  7.  whereby  an  heir  is  difinherired.  And  Dyer 
feems  to  intimate,  that  the  pleading  of  the  cafe  was  more  - 
ifififted  upon  than  this  point;  for  he  puts  the  (Irefs  of  the 
cafe  to  lie  upon  the  pleading,  that  the  houfe  lay  in  the  *  pa-  *  P,  4^* 
Tffli  of  ChrijI'Churck^  whereas  the  will  fays,  in  St.  Michael 
fUfiy  Skamiler,  witb6ut  averment  of  the  union  of  thofe  pa^^ 
nines.  And  i  And,  a  i .  fays,  the  ftrcfs  of  the  cafe  was  upon 
the  apportioninent  of  rent. 

As  to  juftice  WinihanCi  cafe,  'tis  not  to  our  purpofe,  be- 
canfe  that  is  the  cafe  of  a  deed,  which  mud  be  taken  Arongs* 
eft  againft  the  grantor :  here  it  is  the  cafe  of  a  will,  \\\% 
conftrudion  whereof  is  to  be  made  according  to  the  intent 
of  the  devifor. 

And  fo  upon  the  whole  matter,  in  regard  the  words  make 
Sjgainft  the  plaintiff,  and  the  intent  makes  for  the  defendant, 
I  conceive  judgment  ought  to  be  given  for  the  defendant. 

Moigan  verfus  Vaughan.     Error  in  Dowir  at 
Brecnock. 

THE  cafe  was,  aQ  Car.  2.  Vaughan  brought  a  writ  of  Eftofpct.  ^ 
Aovfttvnde  nihil  habet  in  the  great.feffions  at  Brecnock  3  ^^o"^-  ^^^' 
againft  Morgan^  and  had  judgment.     And  Morgan  the  te-  *  j^onfiyo. 
nant  brings  a  writ  of  error,  and  afligns  for  error,  that  he  %  $how.  16 3. 
,  was  an  infant  at  the  time  of  the  judgment  given,  viz.  of  ^^^^'  ^^' 
the  age  of  fourteen  and  no  more,  and  that  he  appeared  by 
attorney,  whereas  he  ought  to  have  appeared  by  guardiam 
And  upon  this  infancy  iflue  was  taken,  and  laid  to  be  at 
Ahergauenny  in  Com.  MonmcU^h,  and  tried  at  Monmoath^  and 
found  for  the  plaintiff  in  the  writ  of  error. 

And  now  Pollexfen  moved  in  arreft  of  judgment  two  ex« 
ceptions. 

I.  The  writ  of  error  was  brought  26  Car.  2.  and  the 
tenant  had  allcdged  in  20  Car.  2.  that  he  was  infra  at  at  em, 

viz. 
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i}fz.  fourteen  and  no  more ;  and  this  writ  of  error  is  brought 
26  Car.  2.  and  error  aifigoed  by  attorney,  and  then  of  his 
oi^irn  fiiewtng  be  was  alb  under,  age  when  he  brought  the 
writ  of  error,  and  aiBgned  the  error,  and  he  is  now  eftop- 
ped  to  fay  the  contrary. 

2.  This  infancy  ought  to  have  been  tried  where  the  laod 
lies,  which  is  in  Brecnocijbireg  and  the  vifne  is  froon  Aiir^, 
girvemy  in  Monmouthfhire^  and  there  is  do  fuggeftion  that 
'cis  the  next  county  to  Brecmckjbire. 

But  notwithftanding  tbefe  objedioiis  judgment  was  t^ 

'  verfed  by  the  whole  court. 

p.  457.      *  ^^  ^^  ^^  fi^fi*  ^^^^  '^  ^^  efloppel,  becaufc  the af ledf^g 

the  prccife  age  in  the  vis.  is  idle  aiU  not  traverfabley  and 

he  might  havfe  alledged  any  other  age,  and  the  defendant  in 

^  the  writ  of  error  could  not  have  taken  iflue  upon  it. 

Pafck.  \2  Eliz.  Dyer  289  k.  pi.  59.  The  lord  difirains  for 
rent  the  cattle  of  the  tenant,  leflee  for  fixty  years,  wha 
pleads  fhat  tb^  tenant  made  him' a  leafe  for  Hen  years,  and 
prays  in  aid,  and  granted*  Afterwards  the  bargainee  of  the 
tenant  after  the  ten  years  were  expired,  enters,  the  leflee 
pleads  his  leafe  of  fixty  years :  Kefolved  he  was  not  ef- 
topped  by  pleading  his  leafe  to  be  but  ten  vears  in  his  Aid 
.  prierf  becaufe  the  leafe,  not  the  number  of  years,  was  nub* 
tcrial. 

MicL  7  E.  4.  18.  FitzJi.  EJiopptl  69.  Rejcous.  The 
plaintiff  declares  that  B.  held  of  him  an  houfe  and  ao  acre 
of  land  by  ten  marks,  and  thait  the  piaiotriF  diilrained»  and 
the  defendant  jnade  Refcaus,  The  defendant  pleads  that  the 
plaintiflF  at'  another  time  brought  an  aiEze  againft  the  faidB. 
of  the  faid  ten  marks,  who  pleaded  Hvrs  de  fin  Fee^  and 
the  pUintiff  made  title  that  the  defendant  held  the  houfe, 
and  five  acres  of  land  an^  a  mill  by  the  fervices  of  tea 
marks,  and  fo  within  his  fee,  and  that  the  plaintiflF  was 
nonfuit,  and  after  £<  leafed  to  the  defendant  for  years,  and 
demands  judgment  if  the  plaintiff  (hall  be  received  to  fay, 
that  the  ten  marks  are  ifltiing  out  of  the.houfe  and  acre  only ; 
and  refoived  that  the  plea,  is  not  good,  becauie  the  quantity 
of  the  fervices  is  not  material  in  an  adion  of  Refcous,  but 
the  tenure  only. 

Fitz.  EJioppel  247.  Affile  by  Jam  late  wife  of  Richard 
Griffith ;  the  defendant  piqads  feoffment  by  deed  of  the 
plnintiff's  father  with  warranty;  the  plaintiff  replies  Rienf 
paffa  per  le  fait ;  the  defendant  rejoins,  that  the  defendant 
before  that  time  had  brought  an  affife  agatnfl  the  plaintiff 
and  her  late  hnfband,  who  to  it  pleaded  that  the  landawere 
given  to  one  H^.  and  M.  hk  wife,  and  the  heirs  of  their 
"*  '  '  bodies. 
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fiodies,  the  reinaioder  to  Jane,  the  now  plaintiff  and  lier 
lieifs,  that  M.  died  without  HTue  by  H^.  and  that  fF.  aftec 
The  death  of  ilf.  aliened  in  fee  to  the  now  defendant,  foe 
-which  y^ffr  entered  and  demanded  judgment  Si,i^c.  the  plain- 
tiff there,  and  now  the  defendant  repCedj  that  the  feoffment 
vras  during  the  life  of  JIf.  by  the  deed,  and  the  jury  found 
accordingly;  judgment  if  the  plaintiff  (hall  now  be  ad- 
mitted to  plead,  that  nothing  pafTed  by  that  deed  :  and  re- 
folved  the  plaintiff  here  was  not  eftopped,  becaufe  in  tl\e 
£cft  adioD  the  deed  was  not  in  queftion,  but  the  time  of  the 
feoffment,  vix.  whether  before  or  after  the  death  of  M. 

•  Fitz.  Brief  180.  H.  One  fiiall  not  be  chopped  W  of  ^  P.  45  ?• 
that  which  he  may  have  a  traveffe. 

Jj  to  fecimd  poiftt^  Nonage  was  well  tried  where  the  party 
ivas  commorani,  and  not  where  the  writ  was  brought,  be- 
caufe collateral  to  the  adion.  i  BuJJlr.  129.  i  Brcuml, 
1 50,    OrJ  vecfus  Moretm,    Fit%.  Vifne  63. 

Sir  George  Fletcher's  Cafe. 

IN  replevin.     The  defendant  avows  upon  the  ilaitute  of  Dccr4lcaJin^. 
13  Car,  a.  cap.    10.  for  killing  of  deer,  and  that  the '^^*^"*^?f ' 
plaintiff  was  aiding  to  the  killing  of  deer  in  the  avowant's 
park ;  the  plaintiff  pleads  in  bar,  that  Oie  wa^  not  aiding, 
and  iffue  thereupon,  and  verdid  for  the  plaintiff. ' 

And  it  was  moved  for  the  avowant,  that  the  iffue  i^  a  jeo^ 
fail^  becaufe  it  is  an  immaterial  iffue ;  fpr  the  aiding  was 
found  before  a  juftioe  of  peace,  and  ihall  nor  be  tried  over 
•gain.  I  was  not  at  the  refolution  of  the  court  but  it  feems 
plain  that  the  (latute  of  32  H.  8.  cap.  30.  helps  misjoining 
of  iffues.  3  Cro.  778.  Digiton  verfus  Bartholomew,  Golijh. 
39. pi.  IS. 

Fafci,  1657.  S.  B.  Spathurfl  verftis  OverinJ,  error  in  C.  B. 
debt  upon  a  bond  againff  Gr.  Spat,  as  executor  of  7.  Spot. 
The  defendant  pleack  iti^  not  his  deed;  the  jury  nnd  u  is 
the  deed  of  Spat^  as  the  plaintiff  declared.  '  And  in  error 
judgment  affirmed,  becaufe  here  was  an  affirmuivc  aiid  a 
negative,  and  by  the  jury's  finding  the  plaintiff  had  catife 
of  adion. 

If  the  bar  be  good,  and  the  replication  naught,  and  iffue  . 
be  taken  upon  it,  they  (hall  replead  to  the  replication,  and 
the  bar  remains;  and  io  if  the  bar  is  good,  and  the  replij 
cation  good,  and  the  rejoinder  naught,  and  iffue  taken  up- 
on it,  they  fliall  replead  to  the  rejoinder,  and  the  bar  and 
replication  remain:    but  if  the  bar  is  naughty    and  the 

replication 
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replication  good,  and  ifTue  taken  upon  it,  tbey  (hail  replead 
for  the  whole  anew,  becaufethe  bar  was  naught.  Lang  5  £. 
4.  109.  a.  . 

*  P.  459,  *  Jane  Kingdon  Admintftratrix  of  Richard  Kingdon 
Eiquire,  Plaintiff  i  Richard  Jones  Lord  Vifcount 
Ranelagh>  Sir  James  Hays  &  al*.  Defendants. 
Error  in  C.  B.    Covenant. 

Error.  ^T^H  E  plaintiff  brought  an  adion  of  covenant,  and  judg- 

«Ion  ^  c5         ^     mtm  was  given  againft  her  in  C.  B.  upon  demurrer; 
^^'       and  now  (he  brought  a  writ  of  error  in  B.  R.  and  the  cafe 
upon  the  record  in  (hort  is. 

The  plaintiff  declares  upon  articles  indented  of  nine  parts, 
(dated  $  Aug,  ^23  Car.  2  made  between  the  faid  lord  vifcount 
Ranelagk  of  iht  firft  part.  Sir  Alexander  Bence  of  thefecond 
part.  Sir  James  Hayes  of  the  third  part,  John  Bence  of  the 
fourth  part,  Jofepi  Dean  of  the  fixth  part,  Robert  Hunting' 
Son  of  the  feventh-part.  Join  Stepney  of  the  eighth  part,  and 
f  he  faid  Richard  Kingdon  of  the  ninth  part,  wherein  after  a 
recital  of  an  indenture  under  the  great  feal  of  England  dated 
4  Aug.  23  Car.  2.  whereby  the  king  granted  a  leafe  of  the 
great  branches  of  his  revenue  in  Ireland  to  the  faid  lord  vif- 
count Ranelaghf  Sir  Alexander  Bence  and  the  reff,  for  five 
years,  to  end  25  Decern^,  1675.  The  parties  did  all  agree 
atnongff  theinfelves  feverally,  that  the  (aid  profits  of  what 
(hould  accrue  aft^r  all  the  payments  to  be  made  purfuant  to 
the  king's  grant,  fliould  be  divided  into  twelve  parts,  viz. 
four  parts  to  the  lord  vifcount  Ranelagh^.  and  the  other  eight 
^o  each' of  the  others.  And  that  no  money  (hould  be  paid  out 
of  the  office  (which  was  to  be  kept  for  iffuing  out  ofcafh) 
but  according  to  the  indenture  made  by  his  majeAy  ;  and 
150/.  quarterly  to  each  (hare;  and  that  the  150/.  (hould 
not  be  taken  out  of  the  cadi,  but  (hould  be  continued  there, 
/  and  a  nOte  given  by  the  receiver  general  of  the  faid  parties 
declaring  the  fame  to  be  advanced  for  the  carrying  on  of  the 
undertaking,  at  intereff  of  loA  per  cent,  until  all  the  faid 
^nicies  (hoi^ld  be  performed,  and  that  the  faid  intereff  fliould 
be  paid  quarterly.  And  if  there  (hould  not  be  fufiicient 
ca(h  to  anfwer  the  ends  of  the  4igreement,  then  the  quarterly 
paynr^nt  (hould  be  made  ufe  of  to  that  purpofe 

£t  convent'  fuit  &  agreat'  inter  omnes  &  (ingulas  di8as 
peifonas  Articulis  praedi&is,  Sc  quibuflibet  eorum  per  & 
pro  feipfp  feparatini  &  refpc&ive  flf  non  conjundim  vel 

anus 
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HTius  coram  pro  altero  corum  &-  pro  feparallbus  it  rerpec- 
tivis  Hcrcdibus  *  Etccmoribus  &  Adminiftratoribus  fuis  *  P.  460. 
coavenitspromifit  conceflit  &  agreavit  ad  &  cun:  quoltbet  al- 
tero eorom  feparattm  &  refpeSive  &  noii  corjundim  dr  ad 
&  com  £xecutoribus  &  Adminiftratorbus  fuis  quod  quilibet 
prxdiS.  partium  Articulis  prcdidis  refpedive  Hercdes  Exe- 
cutores  Si  Admtniftratores  fui  &  quilibet  eorum  feciindum 
illorum  &  cujuflibet  illorum  did.'  proportionabiles  partes  vel 
fortes  de  tempore  to  tempusA-  ad  omaia  tempera  extunc  tm- 
potlerum  bene  &  fufficienter  falvahent  fervarent  mdemp'  &c 
ii\demnificat.  quemlibct  &  unumqucnqueal'  Ar  ejus  &^orum 
Hsred.  Execut.  Adminiilrator.  &  Aflign.  contra  Regiam  Ma- 
jeftatem  Haeredea  &  Succeflbres  fuos  &  omnes  perfonas 
quafcunque  de  &  ab  omnibus  &  quibuflibet  Convent ionibus 
in  prxrecitat.  Indentura  content,  ex  partibus  didarum  par* 
tiom  Articulis  prxdid*  agend.  &  peiformand.  &  de  &  ab 
omnibus  adionibus  fedis  &  moleftiis  quae  in  lege  vel  xqui- 
tate  vel  aliter  venirent  crefoerent  vel  acciderent  vel  (urgerent 
pro  vel  ratione  cujuflibet  materia  vel  rei  quae  agerentur  vel 
fierent  in  vel  per  rationem  vel  fuper  computum  didae  fuf* 
oeptionis  in  praedid'  rtcitai'  Indentura  mention  at.  &  de  & 
ab  omnibus  cuftag.  mifis  &  denfand.  quibufcunque  tangeo.  vel 
concernen.  eadem. 

Ex  fi  accideret  quod  aliquis  vel  plur.  diQarum  partium 
Articulis  praedifi'  ihould  happen  to  die  before  25  Decetnb. 
1675.  that  then  the  (hare  and  intereflof  the  perfons  fo  dy- 
ing ftiould  devolve  and  be  veiled  in  the  furvivors  according 
to  thetrrefpedivefliares:  and  that  then  likewire  the  faid 
furviving  parties  within  two  months  after  fuch  death  (houtd 
vrell  and  truly  pay  to  the  executors  and  adminidrators  of  the 
party  dying  all  and  every  fuch  Aim  and  Turns  of  money  as  had 
been  advanced  by  the  party  deceafed  out  of  the  faid  quarterly 
payooents  of  150/.  per  amumt  together  with  the  intereft 
thereof  which  (hould  be  then  due  and  unpaid. 

That  the  inteftate  Richard  Kingdon  died  before  25  De- 
eemb*  i6t^.  viz.  i  Decemb,  167$.  and  that  the  fum  of 
2850  /.  before  the  faid  i  Decemb.  1675.  was  advanced  by  the 
intefiate  out  of  the  faid  quarterly  payment  of  1 50  /.  and 
that  7 12  A  at  his  death  was  due  for  the  intereft  thereof, 
which  the  defendants  have  not  paid^  but  do  deny  to  pay  to 
the  plaintiiF. 

The  defendants  pkad,  that  by  the  faid  articles  it  was  proi* 
vided  between  the  parties  aforefaid^  that  it  (hould  not  be 
lawful  for  the  faid  parties,  or  any  of  them,  at  any  time  or 
times  during  the  continuation  of  the  faid  undertaking  dired- 
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\y  or  indittedy  to  give,  grant,  fell  or  tfligii  his  or  their  rrgh^ 
4^  p  ^  title  or  intereft  of,  in  or  to  the  aforera'td  indentufe  w  waj 
^  *  cGTvenant,  claufe  or  agreement  in  ihe  fame  conratoed,  td 
any  perfon  or  perlont  whttfoevery  nifi  cum  Keerdra  H  cm^n- 
fu  of  any  four  at  the  leaft  or  more  it  the  reft  of  the  parties 
to  the  faid  articles,  as  by  one  part  of  the  faid  articles  uader 
the  feal  of  the  faid  Richard  Kingdm  kk  in  Cm'  frAf  ap- 
pears ;  and  that  the  faid  Richard  Kingdon  in  his Tife-tirae  after 
the  oiaking  the  (aid  articles,  viz.  17  Nowmi.  27  Gtr.  2* 
apud^  i^c.  with  the  licence  and  conlent  of  the  faid  lord  vif- 
connt  Jianelagif  Sir  James  Hayes y  Jfbt  Bence,  Jofeph  Demi 
and  Robert  Buntingdont  five  ot  the  faid  parties,  by  a  writ- 
tng  under  his  feal  dated  the  fame  day  and  year,  did  afl^ 
and  transfer  to  Lemuel  Kingdm  and  JViBam  Dawfin  all  Ks 
right  and  intereft  which- he  had  by  virtue  of  the  faid  gmt 
ot  the  king ;  by  virtue  whereof  al(  the  eftate  and  intereifl  of 
the  fuid  Richard  Kingdoti  in  the  indenture  and  articles  afisre* 
faid  were^invetted  in  the  faid  Lemuel  Kingdan  and  WiBm 
Dawfofiy  fo  as  the  part,  proportion  and  intereft  of  the  fail 
Richard  Kingdon  to  the  faid  indenture  and  articles  per  jus  ac' 
crefcendi  did  not  come  to  the  defendsnts.  Et  hoc  parott  fad 
'•erificarey  imde  fJc.  To  this  pita  the  plaimiflF  demontd; 
and  judgment  was  given  in  C.  B.  for  the  defendant. 

Grace  Coekmaa  verfus  William  Fairer. 

Error.  A    WRIT  of  erroT  to  reverie  a  fine  levied  in  C.  B.  the 

^'^''^6^8^     -^^  ^"^  of  error  was  fpecial,  viz.  that  Hugh  Haworth 

mT    .  wasfeifedofamefliiage,  10  acres  of  land,  and  9  acres  of 

1  Jon.  181.      pafture  cum  perHtC  in  Hallifax  in  Com.  Ebor  in  fats  deroeM 

SklmTs/^*'   as  of  fee,  and  held  them  of  Sir  Arthur  Ingram  knight,  ss  of 

his  manor  of  Hallifax  in  free'  focage,  viz.  by  fealty  only; 

and  fo  being  feifed  23  Nevemb.  17  Jac.  made  his  laft  viH 

and  tefiament  in  writmg,  and  by  the  fame  did  give  the  faid 

tenements  to  Michael  Fawcett  for  his  life,  the  remainder  to 

Hugh  Fawcet  and  the  heirs  of  his  body,  the  remainder  to  the 

heirs  of  the  body  of  the  faid  Michael  Fawcet,  the  rematndei^ 

to  Michael  Ward  and  his  heirs  for  even    That  the  fsid 

Hugh  Haworth  died. 

That  the  faid  Michael  Fawcet  entered  and  died,  and  that 
Hugh  entered  and  became  feifed  in  tail,  with  the  remsioder 
vover. 

That  the  faid  Hugh  levied  a  fine  Pafch.  1 7  Car.  i .  to  IVil- 
liam  Brad/bcw  and  Thompfn,  in  which  there  was  tttwAd 

grave 
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graife  Jatimum  Gracia ^Cocknum  Vidua ^  Tifter  and  heir  of 

•  Michael  fVarditcc^M,  eofWkdXh^izxiMiciaelFa^itfcetztid  *  P.  ^62. 

Hugi  Fawcei  died  t^lh  vitfaout  ilfiic. 

The  plaintiff  affigns  for  error,  that  the  fatd  Hugi  Faweet 
after  the  acknowledgment  before  commiflioners,  and  before 
the  return  of  the  writ  of  covenant  upon  which  the  faid  fine 
was  levied,  viz.  6  April  j  7  Ckar.  i .  died.    It  was  thus : 

1 7  Febr.  16  Car.  i.  Date  of  the  writ  of  covenant. 

18  Ftbr.  16  Car.  i.  Date  of  the  Dedimus  Poteftatem 
sa  MarcU  16  Car.  \.  The  caption. 

6  April  17  Car.  i.  Hugh  Fawctt  iitdantf  ref  Brevii. 

P^ch.  17  Car.  I.  The  king's  filver  entered;  fo  there 
was  QO  qoeftioo  but  that  it  is  error.  Whereupon  the  plain- 
tiff-prayed  a  writ  iAfcir§  facias  to  the  conufees^  and  to  their 
heirs,  and  to  the  tevtenants  of  the  land,  who  returned  yr/r^ 
feci  upon  Thomas  Thempfm  one  of  the  faid  cognixees,  and 
one  WiUiam^  Bradjbaw,  coufin  and  heir  of  the  faid  William 
BradfikWff  who  was  dead,  and  alfo  William  Farrer,  efq  \ 
the  defeodanl  and  others  lertenanls. 

The  defendant  F^arrer  pleads  the  very  fine  (now  endea- 
votued  to  b^  reverfed)  and  five  years  in  bar  of  the  writ  of 
error*  to  which  the  plaintiff  denourred;  and  adjudged  by 
the  whole  court  for  the  phdntiff,  and  the  fine  was  reverfed, 
and  the  reafon  was,  Nm  potefl  odduci  exceptia  ejufdem  rei  m- 
jus  petitur  diffobUio. 

Co*  Ut.  384.  Tenant  in  tail  makes  a  leafe  for  life,  or  a 
gift  in  tail,  rendering  rent,  and  dies,  the  iflue  brings  tifor^ 
medon  in  difcender,  the  rcverfion  and  rent  is  no  bar  to  the 
adion.  Pafeh.  7  H.  4.  40.  tf^  /JL  4.  In  a  writ  of  error  to 
rcverfe  an  outlawry^  the  fame  outlawry  is  no  good  plea. 
And  whereas  it  is  (aid,  Cb.  a  Infl.  518.  that  a  fine  of  lands 
in  C.  S.  in  ancient  deoMfneis  a  bar.  after  five  yearsj  it  is  in- 
tended another  fine,  and  not  the  fame  whicti  was  firft  le- 
vied 9^  and  the  cafe  is  in  ^erminis  1  Anderf.  172  ii  74.  an4 
fo  tbe^  fine  was  leverfed^ 
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Wcdgcwood   and    others  v^rfus   B^uly  and  odien. 
7'rover,  StafF.     £rr^r  in  B.  R. 

fS'nv.  Ab.    T^  R  O  V  E  R  by  five,  and  before  verdia  one  of  them 
3^*  P  S-  X     ^>^'  ^^^  ^^^y  pr^^ccd  to  trial,  and  verdid  for  the 

^sh  ^'         plainiiffs,  and  then  the  plaintiflFs  fuggeft,  that  one  of  tbem 
3 1^^449!    "  dc*<l>  *™1  P^'^y  jodgmcni  for  the  reft,  and«had  it;  and 
the  defendants  bring  a  writ  of  error,  and  aflign  for  error, 
that  the  party  died  before  verdid,  and  fo  a  verdid  was  giv- 
en for  a  dead  perfon.     And  after  argument  at  the  bar  judg- 
ment was  reverfed,  becaufe  every  man  (hall  recover  aocoid- 
ing  to  the  right  which  he  hath  at  the  time  of  the  brliigiog 
the  adion  ;  and  therefore  if  the  heir  brings  an  ejedment 
and  his  anceftor  dies  fubfequent  to  hts  afiion,  be  (hall  not 
recover.     And  in  this  cafe,  ahhQugh  the  plaintiffs  were 
joint-tenants,  and  had  a  capacity  of  having  the  whole  farvive,. 
yet  in  truth  every  one  had  but  a  moiety,  and  ib  were  noc 
at  the  time  of  the  adion  intitled  to  fo  much  as  tbey  are  after 
the  death  of  one  of  the  plaintiffs.     And  as  to  the  cafe  of  2 
Bulfi.  261.  Springs  cafe,  he  reports  the  reafon  of  the  judg- 
ment to  be,  becaufe  by  the  death  of  one  the  adion  furvives 
to  the  other :  but  he  miftakes  the  reafon,  as  appean  by 
Read  and  Roman's  cafe.     As  to  the  cafes  where  trefpafs  is 
brought  agaiaft  many,  and  one  dies,  they  differ  much  firom 
this  cafe,  becaufe  there  the  trefpafs  is  joint  or  feveral  at  the 
pleafure  of  the  plaintiff.     As  to  the  cafe  of  a  replevin,  3. 
Cro.  574.  though  an  avowant  is  to  fome  purpofes^i  plain- 
tiff, yet  he  doth  not  bring  the  adion,  and  fo  not  within 
the  rule,  that  the  fame  right  muft  continue  which  was  at 
the  bringing  th^  adion ;  and  fo  judgment  was  agreed  to  be 
reverfed  by  the  opinion  of  three  againfl  Dolbcn,  who  defired 
timetoconfider. 


Griffill^ 
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Griffith  verfus  Goodhand.     Covenant.    Mdd.     4^  p     ^ 

i  H  E  defendant  covenants  that  the  plaintifF,  his  execu-  Cooditioo. 
tors,  adminiilrators  and  aiTigm  valeant  bf  poffint  habere  **^"^'  ^^• 
for  feven  years  from  29  Sept.  then  next  following  the  date  t^on'/i9t. 
which  was  lo  JuUi  28  Car.  2.  feven  parts  of  ail  the  grains  Skia.  39. 
made  in  the  defendant's  brew-houfe,  and  afligns  one  breach 
(inter  alia)  that  the  defendant  with  intention  to  deceive  the 
pUintiflF  did  put  divers  quantities  of  hops  iiito  the  mah,  of 
which  the  grains  were  made  ;  by  reafon  whereof  the  grains 
^ere   fpoiled,  and   became    unprdfitable   to .  the  plaintiffl 
Verdid  for  the  plaintiff,  and  damages  100  /. 

And  it  was  moved  in  arreft  of  judgment,  that  this  breach 
is  out  of  the  articles,  viz.  the  putting  the  hops  into  the  grains^ 
and  damages  being  entire,  the  plaintiff  ought  nor  to  have 
judgment.  Put  judgment  was  given  for  the  plaintiflF,  be« 
caufe  the  intention  of  the  parties  is  to  be  considered  in  all 
contrads ;  and  it  was  the  intent  of  the  parties  here,  that  ~ 
the  plaintiiF  Ihould  have  the  grains  for  the  ufe  of  his  cattle, 
and  they  will  not  eat  them  when  hops  are  put  into  them. 
So  if  I  covenant  that  I  will  leave  all  the  timber  which  is 
growing  on  the  land  I  hire,  upon  the  land  at  the  end  of  the 
term,  if  I  cut  it  down,  though  I  leave  it  on  the  land^ 
it  is  a  breach  of  my  covenant.  S(^  if  I  covenant  tor 
deliver  fo  many  yards  of  cloth,  and  I  cut  it  in  pieces  and 
then  deliver  it,  it  is  a  breach  of  my  covenant ;  for  the  law 
regards  the  real  and  faithful  performance  ofall  contrafis,  an4 
doth  difconntenance  all  fuch  afis  as  are  infraudem  Legis. 

I  grant  to  you  an  annuity  till  you  have  purchafed  5/.  per 
amtum  rent,  and  you  purchafe  5  /.  per  annum  jointly  with 
another,  that  is  no  performance  of ,  the  condition,  becaufe 
my  intent  was  that  you  (hould  purchafe  the  rent  for  yqur 
ovrti  profit  and  advancement*     Dyer  1 5.  a.  pL 

Wackinfon  verfus  Mergatron^ 

TH  E  plaintiff  fued  tlie  defendant  in  the  eccleriaftical  ProhibiUoo. 
court  at  Tork,  for  marrying  his  fitter's  daughter,  and  ^km^  37*  ^ 
the  defendant  prayed  a  prohibition,  becaufe  out  of  the  Ic-    ^^^' '''' 
vitical  degrees ;  but  denied  by  the  whole  court,  becaufe  it 
is  a  caufe  of  ecclefiafltcal  cognizance,  and  divines    better 
•  know  how  to  expound  the  law  of  marriages  than  the  •  p^  -g -^ 

common         * 
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Common  lawyers  ;  and  though  fotnetimes  prohibitions  hare 
been  granted  in  caufet  matrioionial,  yet  if  it  were  now  Ret 
Integra,  they  would  not  be  granted. 

Okcdcn  wrfus  KcyncL    Anle  391. 

Recnfancy.  TTXEBT  upon  23  ^Uz^  cap,  I.  for  not  coming  to 
ft  Jon.  187.  1  J  church.  At  the  trial*,  after  the  jury  fwom,  and  bc- 
ftShow.  179*  tore  vcrdia  given,  the  defendant  came  into  the  court,  and 
did  there  Tubmit,  recognize^  confefs  and  acknowledge,  that 
he  had  offended  and  done  ill  in  not  going  to  church,  and  not 
conforming  himfelf  to  the  law  therein,  and  did  then  prove 
that  he  had  conformed  himfelf  fmce  the  fuit  brought,  by 
going  to  church,  receiving  the  facrament,  and  behaving 
himfelf  orderly  and  foberly  during'  all  the  time  of  divine 
fervice,  according  10  the  law ;  and  did  then  and  there  pro- 
mife  and  engage  to  conform,  and  go  to  church,  and  there 
to  behave  himfelf  foherly  and  orderly,  according  to  the  law; 
and  that  the  faid  defendant  was  never  indided  or  profecoted 
for  any  offence  of  this  nature  before. 

This  is  an  adion  for  20/.  a  month  for  not  coming  to 
church,  tried  at  the  aflizes  in  Dorfety  and  a  verdid  for  the 
plaintiff  for  40/.  At  the  trial  the  defendant  comes  into 
court  and  conforms,  and  makes  the  above  written  reco^i- 
tion.  Whether  that  doth  difcharge  the  a£tion  and  verdid» 
or  no,  is  (he  queftion  ? 

And  the  whole  court  did  refolve  that  the  adion  and  ver- 
A\8i  were  difcharged ;  we  did  not  argue  the  cafe  publid^ly, 
but  briefly  gave  our  opinions.  I  had  prepared  my  arga- 
tnenr,  but  (ince  we  all  agreed  in  opinion  we  did  not  argue. 

The  claufes  in  the  feveral  a3s  of  parliament  to  be  taken 
notice  of  are  thefc,  23  Eliz.  cap,  i.  Provided  always.  That 
every  perfon  guilty  of  any  offience  againft  the  (latute  (otber 
than  treafon  and  mifpriiion  of  ireafon)  which  (halt  before  he 
be  thereof  indided,  or  at  his  arraignment  or  trial  before 
judgment  fubmit  and  conform  himfelf  before  the  btlhop  of 
the  diocefe,  where  he  (hall  be  refidenti  or  before  the  jaf- 
tices  where  he  fhall  be  indided,  arrai^ed  or  tried  (having 
not  before  made  like  fubmiflion  at  any  his  trial,  being  in- 
dided  for  his  fird  like  offence)  (hall  upon  his  recognition  of 
fuch  fubmiffion  in  open  affifes  or  feffions  of  the  county, 
where  fuch  perfon  (hall  be  refident,  be  difcharged  of  all  and 
*  P«  .466.  every  *  the  faid  offences  againft  this  ad  (except  treafon  and 
mifprifion  of  treafon)  and  of  all  pains  and  forfeitures  for  the 
fame. 

1  Jac. 
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1  Jac  cap.  4.  Provided  neverthelefs,  and  be  it  enaded 
by  the  authority  of  this  prerent  parliament^  That  if  any 
that  is  or  ftall  be  a  recvfant  (baU  fubmit  or  reform  htm  or 
herfelf  and  become  obedient  to  the  laws  and  ordinances  of 
the  church  of  England,  and  repair  to  the  church*  and  con- 
tinue there  during  the  time  of  divine  fervice  and  fermon  ac- 
cording to  the  true  meaning  of  the  fiatute  in  that  behalf  in 
the  faid  late  queen's  time  made  and  provided,  that  then 
every  fuch  perfon  for  and  during  fuch  time,  as  he  or  (he 
fliall  fo  continue  in  fuch  codformity  and  obedience,  (hall 
from  thenceforth  be  freed  and  difcharged  of  and  from  any 
the  penalties  and  lofTes  which  the  fame  perfon  might  other- 
wtfe  fuftain  and  bear  in  refped,  or  by  reafon  of  fuch  per- 
fon*s  recufancy. 

I  conceive  the  provifo  in  i  Jat.  a^.  4.  doth  difcharge  the 
penalty  notwithflanding  the  intereft  which  the  informer 
hath  in  the  fame, 

1.  Becaufe  the  conforming  was  before  trial.  / 

2.  Becaufe  by  verdift  *the  plaintiff  acquires  no  debt  or 
duty  till  judgment. 

MM.  37  (^  38  £//z.  By  all  the  juAices  of  England,  i 
/{^/Z.  Rep.  94.  If  H.  be  conviAod  of  recufancy  by  procla- 
mation, and  afterwards  he  conforms  himfelf,  he  ihall  fave 
the  penalty  incurred  before,  becaufe  fuch  convtdion  is  by 
the  words  of  39  Eliz.  cap.  6.  and  3  Jac.  cap.  4.  as  foflicient 
as  if  he  had  been  tried  by  verdid  recorded.  1 1  Co.  6o. 
Foftef^s  oifc. 

Mfci.  39  l^  40  Eiiz.  I  ML  Rep.  94.  Tenant  in  tail  is 
cobvided  by  proclamation,  and  dies,  his  heir  (hall  not  be 
fubje&  to  the  penalty  by  33  H.  8.  cap.  39.  becaufe  no  debt 
artfes  thereby,  becaufe  'tis  not  a  judgment ;  but  if  he  had 
been  convided  by  verdid  and  judgment  given  theieon,  he 
fbonld  have  been  charged. 

Obje^.  This  will  difcoorage  profecutors. 

Refp.  'Tis  no  more  lofs  to  him  than  if  the  recufant  had 
died,  uid  the  profecutor  did  undertake  this  fuit  fubjed  to 
the  fame  hazard.  2.  As  profecutors  are  not  to  be  ufed 
hardly,  fo  converts  are  to  be  encouraged,  which  made  the 
lord  chief  juftice  Coke  (in  Dr.  FvJler'B  cafe)  intercede  for 
Fojler  to  the  king  after  judgment,  z  Bulft.  325.  and  did 
prevail,  i  Roll^  Rep,  95. 


Term. 
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Bcffcy  verfta  OUiot  &  Lambert    Error.  C.  B. 

Norff. 

PiUelmpri.    ^  I  ^HE  plaifltilf  declares  of  a  trefpafs  and  faHe  impri* 

ibnmcot.  J^     foafncnt,  and  detatning  in  prifon  quotfq\  Jmtm  fiat 

Ji^-J^'*'^      -ad  dammm   lop/.     The  defendants  juftify  by  virtue  of  a 

Aatea  4*1.      writ  tsf  Non  tmittas  direded  to  the  flieriff  of  N^foJk^  and 

a  warrant  to  the  bailiflF  of  (he  duke  of  Norfolk,  to  whom 

execution  of  the  faid  warrant  did  appertain,  who  committed 

him  to  the  defendant  as  keeper  of  the  prifon  of  the  liberty. 

The  plaintiff   replies,   De  injuria  fua  fropria^   ^^^i  ^f 

that  the  bailiffs  took  him  within  the  liberty.     The  defcn* 

dant  demurs,  becaufe  the  plaintiff  traverfes  a  thing  pot  tra- 

terfable,  and  anfwers  not  the  defendant's  bar ;  and  jiidg* 

ment  was  given  in  C.  fi.  for  the  plaintiff. 

7'he  queftion  was  this  A  gaoler  takes  from  the  bailiff 
a  prifoner  arreded  by  him  out  of  the  bailiff's  jurifdifiion. 
Whether  the  gaoler  be  liable  to  an  a£tion  of  falfe  imprifon- 
ment  ?  and  the  judges  oi  the  common  pleas  did  all  hold 
that  he^  was ;  and  of  that  opinion  I  am  for  thefe  reafons. 

I.  In  all  civil  afis  the  law  doth  not  fo  m^ch  rf^ard  the 
intent  of  the  ador,  as  the  lofs  and  dam^  of  the  party 
fuffering;  and  therefore  Mid.  6  £.  4.  7.  a.  pL  18.  Trejpfi 
quare  vi  Esf  armis  claufum  [regit,  i^  herham  fuam  pedibus  cm* 
htkdndo  amfumpjit  in  fix  acres.  The  defendant  pleads,  that 
he  hath  an  acre  lying  next  the  faid  fix  acres,  arid  upon  it  a 
hedg6  of  thorns,  and  he  cut  the  thorns,  ajid  ihey  ipfo  imito 
fell  upon  xht  plaintiff's  land,  and  the  defendant  took  them 
off  tt$  foon  as  he  could,  which  is  the  fame  trefpafs ;  jnd 
the  plaintiff  demurred  ;  and  adjudged  for  the  plaintiff;  for 
though  a  man  doth  a  lawful  thing,  yet  if  any  damage  ilo 
thereby  befal  another,  he  (hall  anfwer  for  it,  if  he  could 
have  avoided  it.  As  if  a  trun  lop  a  tree,  and  the  bonghs 
^  fall  upon  another  iffo  invito^  yet  an  adion  lies.     If  a  man 

flioot  at  huts,  and  hurt  another  unawares,  an  adion  lies. 
I  have  land  through  which  k  river  runs  to  your  mill^  and  I 

lop 
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lop  the  fallows  •  growing  upon  the  rirer  fide,  which  "tcci-  •  P.  j(6im 
dentally  flop  the  water,  fo  as  }*our  mill  is  hindered,  ah  &f- 
lion  lies.  If  I  am  building  my  own  houfe,  and  a  piece  of 
timber  falls  on  my  neighbour's  houfe  and  breaks  pan  of  \t, 
an  adioo  lies.  If  a  man  aflauU  me,  and  I  lift  up  my  (hiff 
to  defend  myfelf,  and  in  lifting  it  up  hie  another,  an  ac- 
tion lies  by  that  perfon,  and  yet  I  did  a  lawful  thing.  And 
the  reaibn  of  ail  thefe  cafes  is,  becaufe  he  that  is  damaged 
Ought  to  be  recompenfed.  But  otherwife  it  is  in  criminal 
cafes,  for  there  J^ut  non  facri  rtum  nip  mem  fit  re^, 

Mich.  23  Car,  f .  S.  R.  Stik  72.  Guiliert  verfus  Stme. 
Trefpafs  for  entering  his  clofc,  and  taking  away  his  horfe. 
The  defendant  pleads.  That  he  for  fiear  of  his  life  by  threats 
of  twelve  men,  went  into  the  plaintiff's  houfe  and  took  the 
horfe.  The  plaintiff  demurred ;  and  adjudged  for  the  plain- 
tiff, becaufe  threats  could  not  excufe  the  defendant,  and 
make  fatisfadion  to  the  plaintiff. 

Hok  134.  tVeav$r  verfus  Ward.  Trefpafs  of  aflault  and 
iMttery.  The  defendaiit  pleads,  tha\  he  was  a  trained  fol- 
dier  in  Lm<6;r,  and  he  and  the  plaintiff  were  iktrmifliing 
with  their  company,  and  the  defendant  with  his  muiket  ca^ 
fuattter^  &f  per  infirtuntum  (ff  centra  vohmtatem  fuam  in  dif- 
charging  of  his  gun  hurt  the  plaintiff;  and  refolved  no  good 
-plea.  00  here,  though  the  defendant  knew  not  of  the 
>i^rongful  taking  of  the  plaimiff,  yet  that  will  not  make  any 
fecompence  for  the  wrong  the  plaintiff  hath  fuftained. 

2«  The  defendant  here  fuffers  no  wrong  but  by  his  own 
ad  and  will,  for  he  was  not  compellable  to  be  gaoler.  And 
when  a  man  takes  an  office^  Ms  prefumed  he  knows  of  ail 
the  conveniences  mnd  inconveniences  which  attend  it.  And 
in  this,  as  in  all  orher  comrades,  he  mud  take  the  bad  with 
the  goodl  Fide  Mow  457.  fl  629.  Ckot  verfus  Ugiswortif 
a  llronger  cafe. 

3.  As  the  gaols  of  the  counties  ttte  incident  fo  the  office 
of  the  flierifl^  4  C9.  34.  a.  fo  the  gaols  of  liberties  are 
incident  to  the  lord  of  the  liberty.  And  the  gaoler  is  buc 
fcrvant  to  him,  as  the  gaoler  of  the  county  gaol  is  to  the 
ftieriff,  and  cbnfequently  they  underftand  one  another,  and 
are  privy  to  each  other's  ads  relating  to  the  prifoners,  in  pre- 
fumpttonof  law. 

OhjeS.  By  this  way  a  fubfequent  (heriff  may  be  anfwer^ 
able  for  the  tort  of  his  predecelfor. 

Refp.  So  ir  hath  been  i^foUcd  for  the  reafon  before  al«  • 
ledged. 

•  a  Oo.  379.  Wytiers  verfus  Henley.    Trefpafs  and  fiilf^  *  P.  4^. 
imprifonment>  and  deuining  him  for  a  monttu    The  de- 

F  f  fendaot 


;^.  '  f^R^iTiK  jafiifitt^by  wtueof  aProc;^  oatoftbcexcheqaer* 

dife^d  to  the  defendiMit*$  predeccfTor,  vf ho  took  him  hj  it» 
and  aifo  by  virtue  of  a  Latitat ;  and  fo  the  ptatmifT  was  de- 
li^erod  ov«r  to  the  ^defendant.  The  plaiotifF  reftits.  a&  to 
t'he  evehequer  Procefi,  there  was  a  Superfedeaf^  and  that  the 
prediKCcflpf  detained  bim  after  the;  Superfedtat  delivered.; 
am^as  to- the  hatitaty  that  the  plaintiff  in  .that  adionor- 
dttf^  th^  deftndajit'apre^eceflbr  to  difchargethe  now  piaio- 
tiff.  .  And  upoo  this,  plea  the  defepda^t  deaoufred  v  and  ad- 
judged foe  the  plaiotiff^  becaiife  thii  dotainiitg  by  the  i)o\ir 
d«{end»nt  U  quafi  a  n^w  takjiig4  And  thf  fabfequene  ibenft 
is.  bogod  to.  take  conuianoe  ot  the  ads  oC  hiss  predecafTof • 
And' 'tis  uffuali  in  other  eaies  for  ono  man  ta  anCw^c  &r  tins 
abfiU  o£  ai»o(her. 

5  Co>  ]QO»  6.  PenruddQck\  ciafe.  ^9^  permUUti  agaiaila 
fcQ|F(?e  for  a  nufaiKe  ere&ed  by  his  feof&r. 

2  Cro.  373.  Rippon  verfus  Bowles ^  1  JK^//.  i6^.  2aa«     If 
I  hav()  ai  xyay  oiier  the  land  of  J.  SL  who.  iUpt  tt»«  and  then 
.    let  it  K>  J.  D,  for  years,.  1  cnay  havea^i  adlon  againO:,  the  . 
kfl<bei  asdi  noiiice  is  not  matQriai^  3  Cra^  918.  Pr/W  vetfas 
Aiiingtm 

4.  Th4»  inconyeitie^ce  which  v<Hild  otbecwjfo  bli  out; 
ibr  (he  defendant  fbould  be  thus  impriXoin^d,  ^ni  have  no  rr- 
faedy  for  bis  wrongs  for  tjie  baiUff  may  be  dead«  Of-the  sir- 
xaft;  aright  be  br  ii  depufy,  ov  pecfon.  iniblve^  ^  aikl  00.  in* 
Convenience  dn  the  crier  fide,  for  he  ma;  take,  (ecurily.  tbit 
be  (hall  be  charged  with  no.  prifonersy,  but  what  fbal^  bela^ 
l^y  cooinoi^ted  i  ot*  pefbaps  he  may.,  have,  &  fpecial  a^lioo 
vpon>tbe'  cafe  for  comniining  the  priToQ^r  to  his  coflflK^* 
)tot  having  been  ddly  arretted* 

Bat  the  Oihet  Hna^:  judges  r^foWcd*  thaft  the  defendaoi 
the  gaoler  A(>uid  not.  be  charged^  becaufe  he  could  vot  have 
1-  Notice  whether  the  pKifoner  were  legally  arreded  or  nat,  ap<i 
yet  he  is  hot tompellabla  to  take  the pr,i(bner. imo  his  cuAody, 
and  If  he  let  biia  go  he  is  liable  .to.tbe  plaintiff  i%  tba  ac^ 
^im's  Tttit  (bf  tke  .efcape.  , 

Afterwards  ik&i^iiiaf  Jlerjeant  moved  Carther,  that  tjhe  de* 
bodant  ii  charged  by  the,  declaration  for  imprifoBmcot 
ftwffgu  J^nem  fmt,pr(k  deUberatiom  iabend,  whicb,  is  not  ao- 
fwered,  for  the  imprifonment  only  is  jutlified,  and  not  tbft 
Jhem.fiicity  and  this  e&ception  was  taken  ilfii^.  19  i?.  6. 
35.  a.  pi  73.  1  Roll  Rep,  264*  Shfwi^  .yerfus, £o^tfy«  BlK 
P.  4yrc.  we  ^11  «  thought  i\\t  plea  gfn»d  notwiihfiand^ng  thit  ex« 
ception»  becaufe  h^  pleads  Npt  guilty  to  all  prater  the  io* 
I     pTlfiMratnt* 

Jul/ 
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July  i8.  1682.     Upon  a  CommJJton  of  Review  to  ibe 
'Court  of  J^elegat^s. 

TT HE  cafe  ww  thus,  Thamat  Boone  a  merchant  of  £x-  ^^*^^«' 
-*-  r^^  opado  his  >viU,  ^nd  died  pqffclfel  of  ft  f)«rfQip«l 
edatc  of  i^QOsQOo/*  which  lay  in  Toveral  places^  and  i^pgin 
fevcral  fecuritieS|  left  three  foju  ai)(j  five  daqgbter^y  ami 
gave  his  ^vc  daughters  3QQ0/.  arpiere  \  he  gave  bis  ff^ond 
fon  Chrijl9pher  Bovu  aoooi  ip  he  paid  hicn  at  three  fi^verai 
^ayawntS)'  and  he  gave  him  no  more  becauC?  hf  found  him 
improvident.  H«  makes  Jphn  his  eldeft  fon  bis  fol^  execu- 
tor, who  proves  the  wilt,  and  fwears  io  bring  in  an  invea* 
tory.  A  time  to  do  it  is  afligned  him  by  the  judge  of  the 
prerogative  court  of  Canterbury^  and  he. not  doing  it,  Chrif- 
topher^  June  t68o.  takes  out  Procefs  and  cites  him  before  the 
judge  of  the  pfefegaiiv«  court,  who  is  fatWfied  that  there 
needs  no  inventory.  The  will  is  proved  ^^  7V/?^/,  and  22 
ilftfy  i68o.  fentenced  to  be  a  good  will.  The  caufe  why 
the  judge  thought  an  inventory  not  nccj^^^^ry  was,  becaufe 
the  ivo  firft  p&ymtnis  were  made»  and  reltafee  given,  and 
then  for  the  lad  by  the  will  but  4/.  per  cenium  was  due,  and 
yohi  allowed  61.  and  alfo  oflFered  Chrijlopher  the  laft  payt 
nient.  Ckrifiopher  not  being  ilMtsfieil  with  this,  appeals  to  , 
the  delegates,  who  hear  the  whole  caufe^  and  fentence  that 
there  was  no  need  of  an. inventory  at  the  plaintiflF's  inilance. 
And  ftow  CMflapier,  upon  a  commiflian  Md  revidend,  the 
fentence  of  the  delegate,  prays  that  the  fpn^ence  may  be 
reverfed,  and  that  Join  may  at  his  inftance  be  compelled  to 
bring  in  29  inventory.  His  regfons  alledgec)  by  hb  pounfel 
were.  i.  There  maybe  found  another  will  wherein  CArsf- 
iopher  may  be  executor,  and  then  Ik  will  be  to  feek  for  the 
eftate.  %^  There  may  be  fpecialtles  tai^en  by  the  tef^ator  in 
the  oanae  of  ChrifiQphr^  and  there  being  ik>  tru^  dectaxed*  . 
the  fame  will  be  conftrued  an  advancement  for  Qlriftophr, 
yjjokn  the  prefent  eiectttor  may  die  inteftate,  a^d  then  the 
adminiftnafion  d$  hmns  non  will  belot^  to  Chrifiopker.  4. 
The  (btuteof  21  /f.  8.  cap.  5.  fays.  That  t^^a  executor 
{hall  make  a  true  and  perfe6l  inventory*  5.  John  bath  fworo 
fo  to  iOf  and  no  judge  can  difpeofe  witbi  his  oath.  Bv^ 
notwithftanding  tbefc  argunjcfU^  •  the  fentence  was  con-  «  P.  471, 
firmed  by  North  lord  chief  ijjAice  pf  (C  B.  Wyndham  juftio^, 
andmyfelf,  and  Dr.  iV/iu/^,  .and  Dx.  OxInden\.  ^ub  to 
the  three  firft  arguments  ^re  (hall  not  be  prefunoed  anpUux 
wiii,  fpecialties  or  dying  ioteiUte  ^  and  as  t0  the  iwzihf 

Ff  2  the 
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the  intention  of  the  ftatute  was  for  the  advantage  of  legateet 
and  creditors;  and  here  the  legacy  is  tendered,  and  no  cre- 
ditor complains  ;  and  Ms  found  thzt  Join  hath  acknowled^ 
in  his  hands  2300b/.  more  than  what  will  pay  the  debts  and 
legacies.  And  by  the  (latute  the  inventory  is  tocoofiftooiy 
of  goods,  chattels,  wares  and  merchandizes,  and  not  of 
things  in  ad  ion ;  and  this  eflate  confiSs  moflly  of  fpeciakies ; 
atid  it  would  be  very  difadvantageous  to  debtors  (as  this  cafe 
h)  to  have  theirdebtsdifcovered  when  no  neceflity  requires; 
and  the  ordinary  doth  frequently  difpenfe  with  a  longer  time 
io  bring  in  an  inventory,  and  fo  he  may  difpenfe  with  the 
inventory  upon  canfe ;  and  fuch  inventory  was  difpcnfci 
with  in  the  tditt  of  fir  Henry  Martin  who  died  1641.  ttd 
In  the  cafe  of  Vandeput  1647.  and  fo  fentenee  wasconflrnitd. 
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Pdt  abd  Hardy  verfus  Sir  Wiffiam  Ra^cme^ 
Sir  Thomas  Beckford  &  al\ 

Bm.  'THRdViEk  of  diverts  goods.     The  defendant  pleads 

3  Dtnv.  Abr.       J|[     ^n  aSion  of  trefpafs  Ft  £ff  armis  brobght  tgainft  them 

Skii.  48^'        formerly,  for  uking  and  difpofing^of  the  fame  goods;  add 

Policxf.  (^34.     upon  Not  guihy  pleaded,  a  verdid  for  the  defendant*:  jodg- 

*  M^  ?'^*     mcnt  ft  aGio.    The  plaintiff  demurs ;  and  adjudged  for  |he 

iShow.Vii.    plaintiff  in  this  aftion  of  Trover^  bccaufe  Trover  and  Tref- 

pafs  are  adions  fometimes  of  a  different  nature ;  for'  Trv9er 

^N\\\  fometimes  lie  where  Trcfpafs  vi  Gf  artm's  will  not  Re ; 

,  as  if  a  man  hath  my  goods  by  my  delivery  to  keep. for  me, 

and  I  afterwards  demand  them,,  and*  he  refufcs  to  deliter 

them,  I  may  have  an  aflion  of  Trover,  but  notTrefpafs  « 

-     '    t^, armis,  becaufe  here  waff^no  tortious  taking:  and  fgo** 

tim't^  the  cafe  may  be  fu^b,  that  either  the  one  or  the  dl^ 

will  lie;  ai  where  there  is  atdrtious  taking  away  of  goo^, 

and  detaining  them,  the  party  ibay  have  either  Trovh:  or 

Trejpafff  and  in  fuch  cafe  judgment  in  one  adion  is  abr 
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in  the  other.  And  the  rale  For  this  purpofe  is.  That  where* 
ioever  the  fame  evidence  will  maintain  both  the  adions, 
there  the  recovery  or  judgment  in  one  may  be  pleaded  in 
bar  of  the  other;  bm  oiherwife  not ;  and  fo  this  judgment 
will  not  cklh  with  FerrerU  ca(e»  6  Co.  which  is  good  in 
Uw ;  for  here  it  is  lo  be  prefumed  that  the  plaintiflFs  in  the 
iirft  adioQ  bad  miftaken  their  adion ;  for  that  ihey  had 
brought  zTrtJpa/r  ^  ii  armst^  virhereas  they  had  no  evi- 
dence to  prove  a  wrongful  taking,  but  only  a  demand  and 
denial,  and  therefore  the  verdiS  pafled  againft  them  in  thar 
a£Uoo,  and  fo  were  forced  to  begin  in  this  new  adion  of 
Trvorr.  This  judgment  was  given  poAtively  by  Pemberton, 
Janet  wsA  ipyfelf,  Dolben  hafttante^ 

♦  Hughs  vtrfus  Cornelius  &  al'.  ♦  P.  ^72^ 

TROVER  for  a  Hiip  and  its  tackle  and  furniture.  Trover. 
Upon  Not  guilty  pleailcd  a  fpecial  verdid  was.  That  ®*^i°  ,5'- 
one  WiJUtan  Gauh  a  denixen  of  England  was  owner  of  the^g^^^'  23^.' 
(hip  a|  the  ttikie  of  the  taking*  and  was  Dutch4milt^  and 
tsiken  in  the  war  between  the  Dutch  and  French  as  a  Dutc^ 
fTizc,  and  condemned  for  prize  in  the  court  of  admiralty  of^ 
Franeff  and  fold,  and  that  when  the  faid  ihip  was  taken  aa 
prize,  there  was  amity  between  England  and  France,    That 
the  mafler  was  a  Dutchman  born,  but  a  denize »  of  England. 
The  mate  was  Englijbf  and  eight  mariners  Engi/Jb,  ami 
two  Dutch  on  board ;  That  the  faid  (hip  was  fold  to  diveia 
perfons  by.  virtue  of  the  fentence  of  the  admiralty  of  France, 
and  that  the  plaintiff  bought  the  faid  (hip  from  the  perfona 
to  whom  the  fame  was  fold  as  aforefaid;  that  the  defcn- 
danu  as  fervants  of  the  faid  William  Gault  took  the  faid  Ihip 
from  the  plaintiff;  and  if  the  defendants  be  guilty,  C^r. 

The  chief  qutftion  intended  was.  Whether  this  fentence 
(hall  be  examined  by  the  common. law?  And  refolved.  It 
(ball  not,  becaufe  though  it  be  in  another  king's  dominionj| 
we  ooght  to  give  credit  to  it,  or  elfe  they  will  not  give  cre- 
dit to  the  (entences  of  our  courts  of  admiralty ;  and  the. 
defiendants  are  at  no  prejudice;'  for  the  way  is,  if  they. find 
themfelves  aggrieved,  to  petition  the  king*  who  will  exa^ 
mine  the  cafe,  and  if  he  finds  caiife  of  complaint,  will  fend 
to  his  ambaffador  refiding  with  the  prince  or  (late  where  the 
fentence  was  given,  and  upon  failure  of  redrefs,  will  grant 
letters  of  marque  and  reprifi^l  f -  and  judgment  was  given 
for  the  plaintiff. 

IN 
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chaiicQge.*      TN  i  trln)  at  \ht  bir  in  tn  Informaekm  agaiftft  Ariimdl 

Skin.  6j,  76,     I    g^j^  ^f  ^^1^^  ^^j  j^jij^g^  jj^^  jj^yjjg  ^^^y   jl^^  ,^ 

A  Jon.  136.     JfeHneiiti  Berhlhf^  datighttof  of  <;/#r^r  «arl  of  Btfkl^f  «o 
a  Show.  »i8.   jf^^^  34  (J^.  ^.    Tge  nwiifel  for  thte  king  t^hflllctigci 
fbnie  of  tht  jufcMii  ^b6  «'ct«  fcruTttd  dttt  df  lh«  county  of 
^utrey,  and  the  toufiM  (dt  lAe  Ibitl  6k^  infifl«d|  tIkM  Ihe 
c^dfe  of  the  chittliftge  Mght  10  b«  ^ refently  (ht^»  ac^ 
(hording  td  th«  flatme  of  33  £.  ti  eith^d  AnonfioaHt^  kt 
ittqueRs,  and  to  eftfbfce  them  to  do  To,  the  OMinfei  te  tfaf 
loid  Gny  ^Ch^lletlged  toati  pHrrOMiL     But  f^Mved  bj  tbo 
^  P.    474.  ^^ole  court,  *  That  the  kii^  ought  by  lliiit diitute  t<>ftw 
*  caufe  of  his  challenge,  but  001  before  atl  the  Jttron  of  tM 
panel  are  called  over ;  for  if  there  he, enough  befides  thofe 
4      wliich  are  challenged,  no  caufe  (hall  be  (hewn  of  that  cbal* 
lenge ;  and  thereopon  the  defendants  reKtr^fited  their  chal- 
lenge, and  the  jurors  find  the  defendants  guilty.    Of  this 
opinion  is  $tamfifd  PI.  CbrM.  162.  ^ 

Detmbtr  t8.    AbbtH  thtee  o'ddek  in  the  aflcrobols  «r 

.  a  quarter  pall,  died  the  right  honourable  (it  Hfnid^  Kmt^ 

knight  and  baronet,  lord  ^hitfk  baron  of  D^meniry^  tell  of 

NottingfiMn,  and  lord  high  ChandtHQk*  of  Mfi§lmi^  at  tik 

Iioufe  in  Great  ^netn-Jlreei. 

December  20.  t^i.  Thts  fgttkl  f«ri  ^kms  cklivored  lo  fir 
/>-aHr//  i^orth  knight,  Ibrd  chitf  joftice  of  the  cOBai|iM 
pleas,  and  he  became  (here  tofd  keeper  therobf. 

Deflgny't  (^4/^w 

Bail.  T^  E  S I O  N  Y  %  tm^^kvit  xtkAti^  to  Jm^k^^  f^iiitd 

I  Daftv.  Abr.    J^  away  the  el<teft  foo  of  one  Twbet,  vrho  wm  o  fcho- 

aaiow.^iai.    *^*'   *^  MeTc^t-'ftiyldrs    School^    tfld   a    hop«fu(    yooik 

Twbet  et hinted  an  itaformation  agMftft  I>fignyy  aod  t^ 

I^ot  guilty  pleaded  he  v^^  foond  gtiihy  at  N(fi  PHut  bdbre 

thfe  chief  juftice  tmh^hrum,  t^ke  (ltttng'kfterT>/iiAy-fWiii 

lafl,  and  this  laft  Miehaehnas-Term  he  a^etrM  ill  court) 

and  ws(s  fined  ^cx^.  and  tb  lie  in  prr^n  lilt  he  paid  \\%  <mc9 

which  fine  impofVd,  the  prilbnet  protuitd  i  piotnife  of  a 

,  pardon  pf  his  tine  ;  but  the  ^ourt  lirR  ferfti  beiog  itkmei  , 

of  it,  and  it  being  an  xjffetitt  of  in  heitftoob  MMuvt^,  ditvAed 

the  father  of  the  child  tb  briftg  A  H(0ike  R^fl^idtfd^  md 

thereupon  an  Elongatus  was  returned,    and   tht  priftder 

cbiifged  with  it  in  prifopj  and  pow  Dejigny  procured  a 

letter 
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letltrfmn  ttie  commifliDnees  of  tiie  treafary,  figniym^Kfi 

majefty 'SaiMlinittoaof  ^Mloiirng  the  £iie»  if  rhe  judges iof 

£.  R,  flBPOt  at  the  lord  chief  jufttce's  dminber  in  Serjeant^ 

Im  m^Jttt-'Sirett^  md  upcm  'hearing  coimrel  <rf  'borh^i^test^ 

wt  (ooridmot  ifaiok  JtrarifbiuUeto  bati  the  prifoner  «ipon  vh« 

fyMsrmm^  hoX  Tdid   piK>fiore,    that  if  the  'pri>(bn'er   woald 

briqg^  woool  iotm  cmirty  we  would  five  him  bis  liberrj^  *  P.   47 5* 

but  the  money  to  be  forfeited  if  he  produced  not  -the  child 

mihin  fix  Hioiiiha»and<gate4iim  trnie  to  confider.    The 

ooQiifel^for  00%i9  f>roduced  acafe  i€  H,  ^,  £«/.  16.  >fi.  'R. 

0tmdDegait  vcrlm^  tmmt  deWorwkky  and  5  W.  4.  /^oT.  •2$ 

JS.  *Jt.  mHmn>Ufo$t  verlus  ^/mm  «n^,  and  12  £.  4.  4,  Iwt 

none  eiftlieoiifea readied 4o  this  cafe,  wherein  the  defendant 

could  pretend  tommle  to  the  child,  becanfe  he  hath  bee^ 

cilnmdy  CMmdttdnpen  antiiformation. 

it  w«aot^cAed>  that  if  an  Mloitgghit  ffi  returned  'by  the 
HMrfff becoDchiffve to cbe defendant,  fo as  he  may  not trar 
«erfe  it,  'then  the  dfffendant  4iath  no  remedy. 

Qt  was  anfwntd,  4 .  The  defendant  may  bring  an  adion 
vpoatbecafefcrthe^Aiife  return,  and  if  it  be^found  for  the 
'fJaifiriffy  the  idefendaot  in  'the  Homine  Hephgimdo  may  be 
bailed.  *  \ 

*%.  fif  the  flierifffliad  die  before  the  iflTifb  tried,  or  the  «c- 
tfan  bvought,  then  the  king  may  iflfue  out  a  connniinon  to 
inquire  <of 'the  truth  of  rberettim,  whi<;h  inquifitiontitken 
-by  ifiNUe  of  the  faid  commifffion  may  be  traveffed  by  the:  | 

"defendanc  >in  tbe  kmine  fiepkgiwuh  i  and  rf  the  iffue  upon 
tbat  iraverfe  be  fbond  for  bim,  he  fiidVI  be  baikd.  >Vide 
Rajt.  Aifr.  40a.  and  403.  And  the  aifn^^s  in  Withernam  U 
-no  eKfecnftion ;  but  aolefs  the  defendant  will  confefs  the  tiik- 
'fB^f  and  baving  the  pany  in  cqftody,  he  cannot  be  bailed, 
lu  appears  by  ail  the  cafes  before  cited. 

tn  tbe  firft  week  of  Jiinuat^y  1 68a.  -^ied  Sir  ^Tlumas  Twif- 
ikfit  knif^t^ndbaroner,  one  of  tbejtfftices  of  8.  R.  Crtm-^ 
^ihtwifipei^uk.  Me  continued  judge  to  his  death,  but  wii$ 
•d^penfed  with  frean  fmwf  m  oouft  by  raafon  of  his  age  and 
infirmity,  and  was  allowed,  ut  dicitur^  $00/.  per  unman  sfitnr 
fion  from  the  crown  ;  he  died  in  Kent^  of  which  county  iie 
^as;  DonefucdBedadhitn  at  his  death,  becaufe  juflice  Zk/- 
hen  was  fwam  ni  his  beiogdifpenfed  wkb,  abooi  4hDee  .years 
ago. 

GN  friday  Jm.'$.  »OTa.     Irt  a  matrimonial  caofebe-  C:T.r 
i^w«en  Emerfmi^  aiiks  Jlyde,  udias  'XkoMa^fs  €XMv. 
Smerfm,  before  comiQilfiQners  of  delegates,  and  to  the  for- 
mer 
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mer  eomroiflioners  a  commiffioD  of  adjunds  being  procweJ^ 
ail  the  judges  who  were  therein  named,  and  were  then  in 
cowp  received  a  note  fuhrcribed  by  ihe  lord  prcfident  of  the 
council 9  iht  C8ii\  of  RadttoTt  the  duke  of  Ormom/,  lord  ftew* 
ard  of  the  houihold,  Sw  Lnlin  Jenkins  knight ^  principal  fe- 
P-  470.  creUry^  •  dodor  Hedges  and  doSor  Smt  Jafci,  two  4t<- 
tors  of  the  civil  law,  condelegates.  with  the  judges,  in 
ihefe  words. 

We  do  appoint  to  niect  and  confuit  about- a  day  for  the 
hearing  and  determining  this  caufe  upon  the  ninth  day  of  Ja* 
nuary  next,  in  the  council-tbamber  at  t^htte^katt^  between 
"  the  hours  of  nine  and  eleven  in  the  forenoon  of  the  fanedayv 
and  do  require  the  prodors  on  each  fide  to  attend  accord- 
ingly, dated  this  rixteenth  day  of  December  i68a. 

At  the  receipt  whereof  the  judges  were  ftMoewbat  tron* 
bled,  for  that  they  heaid  nothing  of  it  before,  and  ft  ia  to 
attend  at  tVAite-AnUf  whereas  all  commiffions  of  delegates* 
wherein  any,  of  the  judges  are  named,  have  always  been 
heretofore  executed  at  one  ot  the  SerjemUs  Imu^  becaufe  the 
juc^es  aie  confiantly  employed  in  the  public  aflFairaof  the 
kingdom,  in  the  bufmefs  in  their  feveral  courts*,  and  other 
things  which  cannot  be  done  fo  conveniently  for  the  fubjeds 
eliewhere ;  and  alfo  every  fummons  upon  fuch  commitlitMi 
ufed  to  be  figned  by  one  of  the  judges  named  in  the  com* 
mtifion,  which  was  herein  wanting ;  and  thereupon,  fix  of 
the  judges'  repaired  together  to  the  lord  keeper  tJerth  to  in* 
form  him  of  ihe  matcer,  and  to  defire  his  dtredtPQS,  who 
feemcd  to  advife  that  we  attend  according  to  the  note,  bot 
put  the  judges  in  hope  that  the  ancient  coarfe  (houki  beob- 
ferved  in  hearing  the  caufe;  he  told  the  judges  that  the  like 
had  be^n  attempted  in  Henry  MartiWs  time,  under  pretence, 
that  becaufe  bifhops  were  named  in  the  commiffioni  the 
comfDiflion  ought  to  be  executed  at  Dolors  ComsnmSf  but 
the  king  ordered,  that  the  judges  (hould  not  (lir  from  their 
.«  ufual  places  of  executing  fuch  commiflions.  This  fut  dki* 
iur)  did  now  arife  froin  the  promotion  of  Sir  Le^liu  Jenksn^t 
who  is  a  civilian,  and  would  favQur  his  profeflion  as  much^ 
might  be. 

p^,  ^^N  JVednefdeiy  Jammry  17.   1682.  at  Jufiiee-HaB  at 

V^  Old'Baily  in  Londonf  a  cafe  was  referred  to  the  juf- 
tices,  which  was  this ;  one  Fletcher  a  widow,  having  fete- 
ral  children,  by  her  former  hulband.  who  lived  in  the  paridi 
of  St.  BuiHlph  without  JUgate,  which  parifli  lie$  in  t^o 
Goanties^  vit.  Lmiim  and  Middleffx^  marries  %  it^vA  buf* 

band. 
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bftodf  and  then  they  pat  out  the  children  to  nurfe  at  EnfiM 
in  MiJdkffXf  and  then  ihe  mother  dies»  and  after  her  the 
father- in-law  4  the  nurfe  applies  herfelf  for  money  to  the  pa- 
ri(h  of  St.  Buit§IpA,  which  hath  one  church-warden*  and 
feveral  ovcrfeers  of  the  poor  of  the  county  of  Middkfejc, 
and  city  of  Lmdmt  and  the  parifii  rates  are  feveral ;  the  wo- 
man  *  lived  and  died  in  that  parifli  which  lies  in  Middkfex^  ^  P.  477, 
who  contended  with  the  other  part  9f  the  parilh  in  Ijmdon^ 
and  upon  application  to  the  quarter- feiCons  in  MiddlefeXt 
the  juflices  of  peace  there  ordered  that  the  part  of  the  pari(h 
which  was  in  London  (hould  go  equal  charge  in  relieving 
tbefe  children ;  and  that  part  of  the  parilh  which  is  in  Lm*  • 
ifai  not  fatisfied  with  the  order,  applied  themfelves  to  the 
gaol-delivery  at  the  OU-Baify,  and  there  refolved  by  Pember* 
ton  chief  juftice,  Do&en  and  other  ju/lices  there,  that  with- 
out any  particular  ufage  to  the  contrary,  the  parilh  in  both 
counties  ought  to  contribute  their  (hares  towards  the  relief 
of  the  children^  becauiethefiatoteof43  Eliz.  cap,  2.  names 
only  parilhes  ;  hot  in  r^rd  it  was  made  appear  that  each 
part  of  that  parilh  had  dillin6k  officers,  and  made  diftioft 
rates,  and  had  ufed  time  out  of  mind  to  make  diflinfi  ac- 
counts to  the  juftices  of  each  county,  the  court  did  not  look 
upon  each  divifion  as  a  leveral  parilh,  and  thereupon  order- 
ed,  that  that  part  of  the  faid  parilh  which  lies  in  MidiUtfex 
fliall  pay  the  nurfe,  and  provide  for  the  future  for  the  faid 
children.  And  it  was  refolved,  that  no  notice  can  be  here 
taken  of  the  place  of  the  birth  of  the  children,  but  of  their 
laft  fettlement,  by  43  EUz.  cap.  a»  becaufe  they  are  only 
poor  phiUren,  and  not  vagabonds;  but  they  which  are 
rogue?  or  vagabonds  within  39  £/iz.  cap.  4.  Ihall  be  provid- 
fA  for  by  the  place  where  they  were  born. 

At  the  lame  feffions  a  woman,  was  indided  as  accelTory 
after  to  a  burglary  committed  by  one  Johnfon  in  Leicefter^ 
fiire.  Johnfm  had  been  tried  and  attainted,  but  procured 
his  pardon»  which  hath  been  allowed ;  and  now  the  wo* 
jnan  prayed  that  Ihe  might  be  difcharged:  but  refolved  Ihe 
mull  plead  to  the  iodidment,  for  though  if  the  principal 
have  either  his  clergy,  or  be  acquitted,  or  obtained  his  par- 
'  don  before  judgment,  the  accelTory  Ihall  not  be  quellioned ; 
yet  if  the  principal  be  attainted,  the  accelTory  mud  aofwer, 
choogh  the  principal  be  pardoned. 


Term. 
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liJilEMORJVfHmjM:,  Hik  m  Hnybi  this'ttitm  Bdmofi 
iVx  Saumkn,  tffq;  of  the  !liiHJdIe  Temple  appeared  at 
^Aft'C^anctry-^Bttr,  to  a  •ovrii  tcfted  in  tint  vacatiod  to  com- 
vtiMKl  htin  to  rake  thfc-ftjitc  and  degree  of  a  fcijeatit  at  law, 
aitd  innasthcrerworn,  atift  immediately  went  fromfheucc  im6 
the-common  |*ets  trerfcrry,  and  ftnere  in  iKe  prcfencc  of  aB 
the  judges,  txctpt  Ltminz  who  was  iiA,  matte  'his  cOuW, 
ttBdiiad  Oris -co?  pat  torn,  and  went  to  tlie  common  j|>leas  bar, 
mH  made  fome  ttidtiotis,  trll  thelprd  keeper  ctme  intoilie 
WHiriof  kitig's^bencii,  «tid -theft  lie  was  fentfor  to  fhc*Wr, 
«fld  wfienlre  WHS  there  placed^  rtifclbrd  kccpa-  made  a  ircfy-, 
€«oe!Iiefnt  fpeech  to  him«  and  then'he  came  imo  fhe  couft» 
bis  writ  for  -drief  jiiftfcc  was  read,  and  having  lakcti  Che 
Mtfes  "Of  cfbedience  and  fapremaey,  and  oath  df  chief  jiiftjcfc* 
iie^as  placed  ^hiefjifftice  of  ihefaiS  court,  in  the  roOkh<of 
Sir  fnnns  VeitAertm»  who  was  the  day  before  Tworti  chief 
fiiftieeofthexommoT)  pteasathis  oWn  defire,  for  that  it  ts  a 
fJace  ^though  not  fo  tamburaWe)  yet  of  more  eaTc  and^U^ 
ty>  'as  the  tonl  keeper  faid  in  his  Tpeech  to  launders, 

Mhfiorandum,  January  7,$,  1^^.    At^heimportufiltydf 
^one  Srumjkil^  who  did  formeily  pretend  hlmrelf  able  t6  ad- 
"vancse  the  revenues  iof  the  rrown^  the  %ing  commanded  all 
the  judges  to  meet  and  confidef  of  his  propofals,  wliteh 
^fftvt  in  the  general  very  extravagant,  and  totally  rejeded ; 
iMt  upon  inqniry  after  the  management  of  popular  aaioliJ» 
we  did  find  that  the  party  who  was  plaintilf  wocnd^e^oem- 
1y  get  ao  etecmiontb  levy  his  pafrt,  and  either  1cTt  the1ein|fi 
tmrt  imreceiired,  or  tnade  fome  private  agreement  with  the 
AierinFordefendsmt,  or  etfe  the  Iheffff  received  it,  and  nevifr 
acoompttdfbr  it,  for  that  it  was  not  in  (:harge  in  the  ex- 
chequer, and  thereupon  alt  the  judged  made  Ai^  riiletnbe 
•obferved  in  att  their refpc&tVc  courts. 

*  P    A7Q       *  ^*^*'  ***  ^^^^^^  ®'  *^^^  *^^  aflbtiated  do  refom  the 

4/9*  Pojleas  in  all  popular  and  penal  adions  and  informations  fW 

tatHy  i^c.  ex  officio^  into  the  refpeflive  oifices  whence  they 

iflfue,  and  to  receive  their  fees  for  the  returning  the  fame  at 

the  trial  from  the  party  for  whom  the  verdiA  (hall  be  given, 

aod 
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«d  the  an^fter  of  tiit  refprftitt  ofEceiio  wbMi  the  fall  /V^« 
Um  (hall  be  recarncd  by  clit  faid  tbtikn  of  the  aAfe  AitH  fend 
eiKMe  imt)  the  excfaetiuer  to  the  clerk  of  the  eArtuu  thetie 
to  the  imeat  ttedieriffi  mtj  be  chatged  therewith. 

DiinC6mb  and  Singleton  ver/us  Sir  William  Walter* 
£rror  in  C  B.   A^ioa  upon  the  Cafe.    Mi4dUfcx. 

DU  N  CO  M  B  fMid  Singfftm  bring  an  «£Uod  upon  the  Baokrapt 
oaTe  againft  Sir  JVilSam  fValPer^  ticcotor  of  Dawd  >  ^^^v.  Ab. 
^oft^,  elq;  deecAfedi  and  fee  forih  that  the  ftid  David  3Uv%V. 
ff^uk^  the  tellator*  at   i^fwmftrr  30  C^r.  i.  was  indeincd  1  Vent.  379. 
W^JokmSialef  JO  looo^  for  fo  much  by  the  faid  teOator  of  ^^J^ow^^^' 
the  fatd^^/tf/rfhad  tod  received^  and  fo  being  indebted  pro^  ^  "^  ^^*  ^^' 
■aired  to  pay  the  faioe ;  ind  aUb  that  the  faid  Sidky  for  five 
yeofllaft  paft^  before  the  faid  %i    Nvoemkt,  w^asa  goid^ 
fioiithi  and  got  tiii  livelihood  by  buying  and  felling,  iMki  hc'- 
vM^fMHOe  iodebiedto  Pigot  h  aool  ioClayt^  in  600/.  And  bc^ 
^rng  fbindcbted^  theiaid  21  iVl^tv^m^  began  to  ^onctat.  him- 
feif  in  bu  houfe  with  en  ialeiitioo  to  defraud  hit  oreditoys»  and 
lieeaaae  ihereb3^  a  haHkrtipt  wtthio  the  meaning  of  divers 
oAsof  ^Arbametitt     That  20  Fehr.  31  Car.  %,  at  the  pe<- 
citi^  of  Pigot  and  other  creditors,  exhibited  .to  the  lord 
chaiaseHory  «1oommiirion  iffued  out  to  Certain  commlAonert 
tto  inqijire  thereof^  who  after  the  death  of  the  teftator^  ndSL^ 
14  Nbf  31  Kkr,  a^  by  uidei)t4iTe  alSgaed  Siskf^  eAate  ao 
the  plaintifTftt  by  virtue  M^hereof  the  plaintiffs  are  iatiiied  to 
ihc  ioid  too /I    And  the  pll^intiflb  farther  declare  upon  an 
fndditatut  AfiO^  for  another  1000  A  by  the  defendant 
iccemd  for  the  ^e  of  the  tefiator.    Upon  Nm  ^^J^attftfii 
pbldcd^  the  liiry  fiAd  a  fpocial  verdid,  trM.  thitt before  the 
oiainliffs  origibal  wrk  fued  otot»  viz».  i  HauttfAir  167S.  and 
by  the  ^cd  <of  five  yeara  then  taft  paft^  the  laid  St^tty  was 
a  ttaderi  and  d^^ring  that  time  became  indebted  to  the  faid 
Piigd  in  aoo  I  to  EUfUtbHh  Ciarl  in  1000  A  and  to  die  faid 
MartiM  <Slttym  in  ^tOoL    The  faid  BUxabUh  CMt  tnade 
her  will  5  Jtffy  1697.  atd  made  JoAt  Ovtui  ^efq ;  .iver  «ke«- 
ctftOT)  akid  dM,  after  whofe  ^  deaths  and  fa|kfore  O^ttf's  •  p      « 
probate  -of  tioe  fold  wiU)  vii.  6  Noffmiffr  1678.  the  faid        *   ^  .  ' 
Ct€f9  profeeuted  a  bill  ^  MiMrfex  againft  the  faid  ^oim 
Sudej  and  WUHam   Siahj^  neturnable  «AV  J&oh  froMc'  poft 
ifmrtdeoam  Sah^i  Mariini^  for  the  bid  loOoA  011  which  day 
be  waS'afrefled^  and  pat  ia  TuiBcient  fecuriiy  for  ht<  appeaf* 
e^  Mdrlb  was  debvtred  oUt  of  cuftody.    That  afterwards. 
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viz.  x8  November  1678.  wbich^wts  iKfbre  the  retiun  of  the 
hid  writ,  the  faid  Join  Crew  proved  the  faid  wiU.  Tlwt 
the  faid  18  November  1678.  the  faid  David  WiAer  received 
the  jaid  iqqoA  from  the  faid  JobiStaley^  heiog  before  ihiC 
time  due  to  the  faid  David  W^ter  upon  bond  and  jodgmciir. 
That  before  the  return  of  the  faid  bill  of  Middlefex,  mL. 
a6  Noiv.  1678.  the  faid  John  Staley  voluntarily  retidered 
bimieU  in  difcfaarge  of  bis  bail  in  the  fuit  againft  him  by  the 
faid  Joki  CreWf  and  was  then  conunittcd  to  the  prifon  of 
(he  Marflmffm  for  want  pf  bail.  That  the  faid  debt  due  to 
the  faid  Elizabeth  Ckrk  was  a  juft  and  true  debt,  and  the 
faid  John  StaUy  being  fo  in  cuftody,  14  Febr.  33  Gsr«  a.  did 
remain  ever  fince  his  commitment,  the  (aid  debt  not  betofr 
paid  or  compounded  for.  That  the  faid  Staky  wai»  and 
yet  is  a  fubjed  of  the  king,  born  at  Wejhmnfier.  That  20 
Febr.  31  Ckr.%.  at  the  petition  of  the  faid  Johnfig^  00 
his  and  Others  behalf)  a  commiflion  ifliied  oai  of  the  chaii* 
eery  prout^  and  that  the  cqmmiffiooers  14  Mof  31  Car.  a. 
afiigned  over  the  eftaie  of  StahyiQ  the  plaintiffs /roiif.  That 
the  faid  100/.  mentioned  by  the  faid  DavidWaker  had  and 
received,  is  the  fame  mentioned  in  the  declaration.  But 
whether  upon  the  whole  matter  the  faid  J^  Staky  was  a 
bankrupt  1 8  November  30  dr.  %,  penitus  ignorant  (^  pefimt 
advifamentum  Curi^f  and  if  he  was  then  a  bankrupt  they 
find  for  the  pt«imiif,and  if  not,  then  for  the  defendant. 
And  judgment  was  given  in  C  B.  for  the  defendant;  and 
now  the  plaintiff  brings  a  writ  of  error,  and  afligna  llie  ge* 
neral  error. 

The  cafe  in  (hort  is^  SkJey  being  a  trader  beconaes  bi« 
debted  by  bond  and  judgment  to  Dawd  WaHer  in  lOooA 
aiid  io  EKzabethClark  in  1000/.  and  to  feveral  other  perfons 
in  feveral  other  fums.  5  July  1 67  7.  EUzabeth  Ckrk  makes 
her  will,  and  J  At  Crew  her  foie  executor  and  dies.  6  A^ 
t7fjni^i678.  Crrwarrefts  itaky  for  the  1000  A  who  im* 
mediately  puts  in  fufficient  bail.  18  November  1678.  £^47 
pays  David  WaHer  the  1000  /.  and  then  the  fame  day  ren-^^ 
6tf%  himfelf  to  prifon  in  difcharge  of  his  bail,  and  lies  m 
prifon  to  the  time  of  the  aSion,  which  is  above  two  years, 
*  P.  481.  20  February  *  1678.  a  commiifion  iffues  14  May  folfowing, 
'  the  commidioners  aflign  Sialeyh  efiate  to  the  plaintiff;  and 

the  fole  <|ueftion  is,  whether  Staky  was  a  bankrupt  on  6 
November  I  CjS.  which  was  the  day  of  his  arreft  ;  fortffo, 
then  it  is  for  the  plaintiffs,  becaufe  he  paid  the  100 /•  to 
David  Walter  %i\tx  he  became  a  bankrupt ;  but  if  be  did  not 
become  a  bankrupt  on  that  day^  then  it  is  for  tbe.de^ 
iendant* 

The 
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The  words  of  the  ftAtore  of  2 1  Jffc.  cBf*  19.  ^are^  Betrtg 
arrefted  fir  debt,  fiafl  after  Ht  or  her  arreft  He  in  frifin  twa 
moiiis  or  more  upon  thai  cr  wy  other  arrefi^  or  either  detent 
if  an  in  prifm  fir  deht.  And  in  the  fidd  cafes  of  arreji  or  fy^ 
ing  in  prifin  fir  fiufi  debt  or  debts^  Jball  be  adjudged  a  Bank" 
ruft  fiom  she  time  of  Ms  or  her  fiid  firfi  arrefi 

Dyoffe  ioT  the  defendant  in  the  writ  of  error.  Here  is  an 
arreft  and  lying  m  prifon  two  months  after,  and  fo  withifi 
the  words  of  the  ftatote.  * 

1.  ObjeB,  Here  is  not  an  immediate  lying  iir  prifon  upon 
the  arreilt  fpr  here  was  bail  put  in. 

Refp.  The  ftatute  difttngniihes  not  between  the  cafes 
where  bail  is^  and  where  it  is  not  put  in,  and  though  the 
cafe  may  not  be  within  the  fecond  claufe,  it  will  be  within 
the  firft ;  for  here  was  lying  in  prifon  two  years. 

2.  Obje^^  A  man  cannot  be  a  bankrupt,  but  where  there. 
is  a  real  debt  due ;  but  here  O-rta  had  not  proved  the  will, 
and  till  then  he  could  not  claim  the  debt  of  the  teftator  at 
the  time  of  the  arreil. 

Refp.  The  money  is  due  to  the  executor  before  probate^ 
for  he  may  releafe,  as  Middleton*%  cafe  is,  5  Co.  28.  a*  And 
probate  is  only  an  allowance  of  the  executorftiip,  and  ati 
executor  may  before  probata  bring  a  writ,  but  not  declare^ 
1  Roll  Abr.  gij,  J.  pi.  2.  And  here  the  will  was  proved 
before  the  return  of  the  writ;  and  where  it  is  (aid  an  exe- 
cutor cannot  fue  before  probate,  it  is  meant  he  cannot  fue 
efFeduaity. 

This  ftatute  doth  not  diftinguiih  between  a  legal  and  il- 
legal arreft ;  and  if  a  bankrupt  fliould  not  become  fo  from 
the  firft  time  of  hts  arreft,  he  might  make  oyer  his'eftatc, 
and  then  deltver  himfelf  up  to  prifon  in  difcfaarge  of  his 
bfril,  and  fo  elude  the  ftatute. 

Wakot  ferjeant  for  the  defendant.  The  queflion  is, 
from  what  time  Staiey  fliall  be  accounted  a  bankrupt ;  and  I 
conceive  only  from  the  time  that  he  rendered  himfelf  in  dif- 
charge  •  of  bis  bail,  viz.  20  November  1678.  A  tradef-  •  p,  ^82. 
maif  s  being  arrefted  barely,  makes  not  a  bankrtjpt.  Et 
adjmsmatur. 

IN  the  cafe  of  the  town  of  Nottingham,  it  appeared,  that 
at  a  common  council  of  the  faid  town,  it  was  ordered 
that  there  fhould  be  a  furrender  made  of  the  charter  to  the 
king,  and  thereupon  the  mayor  purfuant  to  the  faid  order  did 
take  out-of  the  town-cheft  th<K  (aid  charter,  and  furrendered 
the  fame  accordingly  {  and  fo  it  fell  out,  that  in  the  faid 
charter  was  contained  not  only  the  franchife  of  the  corpora- 
tion. 
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itoiti  but  alfo  the  grant  of  ccrtj^ipt  coomiQa  t^  the  MmIh- 
tants,  aadb^catrfi^  tbe  fiirr9n<ter  wi^s  againft  tKe  toiocb  of  s 
gr<9t  nunjiber  of  th<  tobtbitaHts  wh^  were  dircontent^i  tad 
were  oppofers  of  the  prefcnt  gpvcrnimat  of  th*  king^OR|» 
ttiey  rook  advantage  of  thia  oiniiriciQ,^  and  exhibited  an  Iik 
formation  into  fi*  R^  atid  defired  the  ma|ler  cf  the  erowa- 
QJHce  (in  whofe  name  the  iniornuuioa  was'  qdiibued)  to  6ie 
it»  but  in  regard  it  was  matter  of  date,  and  of  greal  cm* 
cern,  he  this  term  defired  the  direQuiUYSof  th^  courtt  who 
ordered  that  the  attorney  general  fliould  be  made  aequaiotcd 
therewith,  who  at  another  day  appeared,  and  reitifed  to 
tneddle  therewith,  and  fo  it  was  left  to  Mr.  Afirf  tp  6)e  or 
not  to  file,  at  his  difcretion,  for  the  court  would  not  nfe 
any  compuHbry  means  for  filing  it,  in  reg^ard  they  could  not 
know  whether  fuch  an  ioformaiion  was  neceflary  or  no  3  and 
it  is  properly  the  office  of  the  king's  attorney  tomaoagtin* 
foroutiona  of  fuch  conccrnmeot. 

Row  ver/iii  Sir  Thomas  Claigis,  Knight,  forW&ris. 
Error  in  C*  B. 

Words.  'T*  HE  plaintiff  in  C.  £,  declares,  that  he  was  fuch  a  day 

I  Dan?.  Ab.  X    deputy-^lieu tenant  for  the  county  of,  Middlefix,  one  of 

*  Mod  1^*  *^^  kiagV  privy  council  for  the  realm  of  Inlands  and  flood 
3  Lev.  30.  for  to  be  choTen  burgefs  for  the  parliament  at  Ckrift-Ckarck 
Skin.  68,  83.  in  Com.  HantSf  and  that  the  defendant  fpake  thefe  words  of 
a  Show.  »5o.  |jjj„^  ^y^  jj^  .^  ^  p^^ji     Upon  Not  gniUy  pleaded,  w- 

did  for  the  plaintiflF,  and  )udgmeot ;  and  now  C/ari^Vbroagte 
a  writ  of  .error»  and  judgtnent  affirmed  by  all  the  four  juC* 
tices,  viz.  Saunders^  j^r/,  D^lUn  and  myfelf,  and  refolved, 

*  P,   ^83.  I.  That  the  words  taken  abftra^ively  are  alienable,  •ba-* 

caufe  (he  aQs  of  parliament  of  23  ££^.  3  Jac.  and  2$  Car. 
a.  do  cxpofe  a  papift  to  feveral  panaltiet  and  incapacities 
a.  J  forthri^  as  the  words  have  velation  to  the  quality  of 
the  perfon,  for  a  deputy  lieutenant  is  an  oflicer  of  great  tiaft  ;• 
and  though  'twas  objeded»  that  'tis  not  an  ofgce  of.  profit, 
and  fo  no  prejudice  to  lofe  it:  It  was  anfwered.  That  Y(S 
of  as  much  profit  as  a  jufticeof  peace;  and  yet  the  words 
fpoke  of  a  jufiice  were  adjudged  a&ionable ;  and  the  tiroes 
alter  the  law  when  the  fenfe  of  worda  alter;  for  thougb 
iQxm^x\y.(pcpiJl)  wa»  not  a3ionable«  yet  now  'tis  grown  to 
be  a  word  of  more  reproach.-  So  healer  of  felony  )t-ai  M 
aQionable  till  it  appeared  to  be  a  concealer  of  E^ipna ; .  aod  to 
fay  of  an  attorney  he  is  a  knave,  is  adionabte,  ihpugh  m« 
riently  knavi  woa  no  more  but  fervant.    It  wa^  objedad 

farther, 
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f4rtlie(«.  tbat  to  baye  U^q  word  pafi/l  to  hcftr  «]t  adion 
would  be  a  means  to  difcourage  pcofecution  o(  p^piQs.  To 
xHbidr  it;  vu3  aiifwened*  That  r^iUjo^  19  so  pcoGeirutfoa.  i\and 
vre  nuiA  Dpt.  pynith  tbct  uiDoceoi>.  hecauCEL  we  caaoot  cxcosd 
U-oor  expceiSoo^.of  the  doccih. 

And  the  law  doth  alter  with  the  tiro^;  foe  bjcfare  2X  S* 
3.  23.  an  infant  could  not  bring  an  appeal;  and  we  find  no 
precedent  before  that  time  of  an  appeal  To  brought^  but  now 
^rn  frequent ;  andjvdgnieat  w^s-affimied; 

Roflcclley  verfus  Rebecca  Godolphin. 
Mkh.  34  Car.  2.  Rot.  5^  &  R. 

DEBT  upon  an  obligation  datied  2\JuIy  18  Car.  %,  Executor. 
againd  the  defendant,  adminiflratrix  of  J9hn  Godol-  3^^"^  ^^*'- 
phtn^  durante  ntinori  ataS<  of  Rebecca  his  daughter,  for  1 68A  I  show.  4oj, 
The  defendant  pleads.  That  the  leftator  became  bound  by  ^^^  *>4- 
obligation,  dated  18  May  26  Car,  2.  it}  6000/.  tOjBro^i^and 
fVaws  (truftces  of  Rebecca  the  defendant,  upon  her  mar- 
riage with  the  faid  yoin  Godolpiinj  upon  condition  to  pay 
to  the  defendant  herfelf  3000/.  within  fourteen  days  after 
the  4cath  of  the  faid  jfohn,  if  (he  ihouH  furvive  hin?,  and 
fays  that  fhe  fuxvived  him,  and  that  fhe  hath  not  afTets 
ultra  1.000/.  which  (he  retains  towards  fati^fadion  of  the 
faid  3qooi     The  plaintifF  demurs  generally,  and  I  conceive 
Judgmont  ought  to  be  given  for  the  defendant,  and  that  it  is 
a  good  plea. 

*  I.  I  do  agre^,  that  [fjoin  Godolphin  had  made  a  (Iranger  ♦  P,  484. 
executor,  there  mud  have  been  an  adual  payment,  or  jiidg- 
inentupoathc^bond  before  this  ad:ion  brought,  or  tXUpk- 
inment  adm'tntjtre  had  not  been  a  good  pliea. 

2.  If  the  payment  here  had  been  to  be  made  to  Brook  and 
iVaJSsf  though  in  trud  fot  the  feme,  retainer  could  not  have 
been  pleaded,  though  the  law  feems  contrary,  3  Cro.  754. 
Hwjb  verfus  Philips^  where  a  bond  was  to  A.  to  the  ufe  o£ 
B.  conditioned  to  pay  B.  money,  'twas  a  good  plea,  that 
ihc  obligjQr  tendered  the  money  to  B.  becaufe  he  was  in  a 
manner  privy  to  the  obligation^  and  fo  is  Co,  Ut.  909.  «. 

3.  Qut  here  though  the  bond  be  to  Brook  and  Waflis,  yet 
the.  condition  is  that  the  executors  of  Jolht  GodotpAkt  (haH 
pay  to  the  wife  her&lf  the  money,  and  (he  is  adminiftratrix 
berfelf ;  now  (he  cannot  pay  to  herfelf,  and  therefore  the 
paym^t  muft  be  by  w^y  of  retainer. 

ObjeO. 
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Objeff,  She  18  bat  admintftrauiz  JufahU  khmri  miah  of 
Rebecca,  (6  we  cliDikot  rcutn. 

Refp.  She  may  fell  goods  for  payment  of  debts^  5  O.  99^ 
Princess  cafe,  tf  eadem  ratiane  flie  may  retain  to  pay  herfelf» 
Hob.  250.  Bryars '  yttiut  Gaddard,  adminiftrator  dwroKie 
\         mnori  atate  maj  retain. 

Dominus  Rex  ver/us  Higgins  &  al\    Trial  at  Bar. 
Worccften 

Cb&lleiige.         ^  N  information  in  nature  of  a  §1^  WarrmOo  exhibited 
ikb^i^^oi   -^^  Bgainft  certain  pcrfons  being  citizens  of  the  city  of 
105.    '*  '^'*  Wwcefier  for  ufing  fcvcral  liberties  and  franchifes  within  the 
fi2a^^if%  4^^-  '^'^  ^*^y>  fetting  forth,  that  king  James  z  OSIober  19  Jdr. 
^  did  incorporate  the  faid  city  oi  Worcejler  by  the  name  of 

m^yor,  aldermen  and  citizens  of  the  city  of  Woreefier^ 
That  there  (hould  be  a  mayor,  fix  aldermen,  one  fheriflF,  two 
chamberlains,  twenty-four  (of  which  the  mayor  and  alder- 
men (hould  be  feven)  to  be  capital  citizens  and  counfelbrs, 
and  forty*  eight  capital  citizens,  whereof  the  chamberlaina 
ihould  be  two,  and  that  the  twenty-four  and  forty-eight 
Ihould  be  called  the  common  council,  and  that  the  aldermen 
fbould  be  eleded  out  of  the  twenty-four.  That  upon  the 
death  or  removal  of  any  of  the  twenty-four,  their  place 
fliould  be  fupplied  out  of  the  forty-eight.  That  the  de- 
fendants and  fcveral  others  named  in  the  information  i  No^ 
*  P.  485.  'Member  32  Car.  2.  •  to  the  day  of  exhibiting  the  informa-* 
tion,  without  any  authority  did  claim  to  be  mayor,  alder- 
'    ^  men,  flieriff  and  citizens  of  the  number  of  twenty-four  and 

forty-eight,  and  by  all  that  time  did  ufurp  upon  the  king,  ^c. 
Higgins  pleads,  that  die  Luna  poft  FeJIum  San0i  Barthh- 
mat  Anno  32  Car.  2.  he  was  chofen  mayor,  and  the  fecond 
Monday  after  Michaebnas  took  his  oath  for  execution  of  his 
office  prtmt  letten  pat.erit  require,  and  fo  juftifies,  tie.  The 
king's  attorney  general  replies.  That  when  eteded  mayor  he 
was  not  of  the  twenty- four,  and  thereupon  takes  iffiie. 

Edward  Cooifey  another  of  the  defendants  pleads.  That 
he  9  July  i^Cdr.  2.  by  the  commiflioners  upon  the  aft  of 
corporations  was  made  one  of  the  twenty-four ;  and  that  on 
Monday  pojl  Fefium  San^i  Barthohmai  32  Car,  2.  he  was 
eteded  alderman  and  fworn,  lie.  The  attorney  general  re- 
plies. That  when  the  defendant  was  elefied  alderman  he  was 
not  of  the  twenty-four ;  and  iflfue  thereupon. 

Edmund  Ofdnal  another  defendant  pleads.  That  he  beinfr 
one  of  tie  forty-dght,  was  16  Jan.  1663  cbofeo  of  the 

twenty* 
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iwwayrfcur.    ,Th<^  f^ttQraiQj  geocval  re^li^^,    Tb^t  if.hcn 
iicQedof  thi?  tw^t}(-f9ur  tie  w^  nqt  9{  t^l^e  focty-^^glit ; 

y^  14ilUt^9>i  WiOim  ffi^K  ?od  others  pleads  That 
i^ff^ci^  i^lh  ^^  they  wei-c  qho^cn  of  tht^  foici>Tftigbt. 
l^be  ^ttocnqy  f^ncr^l  r^plic%  That  M(hen  th^y  took  th^c 
9Htbs  ta  ef  fcut^  thq  o(G^  of  poe  of  the  fonj^^ight,  they 
414  not  fi^bfcribe  thfi  4^lar4tlQn  frqut  tbq  9^  of  p^liamnr 
rcquirca.  The  d^fendaAts  re]pii|,  that  the]C  i\d  fubf^ribi;  ; 
and  KTue  thereupon ;  and  a  tria)!  m  the  h^X  uppn  all  xi^^f^ 

The  C9Uoiel  for  the  ^cfeo^^nts  took  4  cbs|1kn^e  to  tb^ 
array^  becaufc  the  iury  v^  oul^  of  the  cUjf  .o£  Worcejler  ^ 
and  it  being  fuggefted  by  the  attorney  general  upon  the  roll, 
l^at  th^  (h^ri^  of  the  fiiid  city  vt^^^  one  of  the  defendants, 
he  MVf  4  a,  ife^inti  jfcw  *o  i^«  coroners,  and  iha^  ther^ 
vece  twocaroneiSt  and  thoygh  both  the  faid  coroners  were 
mentioned  upon  the  record  to  havo  returned  the  panel,  y^( 
that  in  truth,  but  one  only,  vrz.^  Trimnel,  did  return  the 
fame,  and  fo-  no(  good  ^  but  the  ^oiirt  unanimoufly  refolved, 
that  the  challenge  cu^ht  not  to  be  allowed,  becaufe  it  ap* 
pr^s  hy  the  i^^9r<j  itfelf,  that  ho$h  did  return  the  fam; 
mi  tbfkt  QQ  qhallcn^e  contrafy  to  the  rccocd  ot^ht  fo  \fp 
%Hpwed. 

Afiqtber  challenge  wi^s  \9k^n  to  the  polls,  tiecat^fe  the 
jurors  ^P!fi  not  ^fiy  freehold  wi<hin  the  ^iiy ;  and  this  chaU  i   . 

l^T?|e  WW  delj^tcd  by  all  th^  four  judges,  and  it  f^cmecj  tct  J 

•  tbf  npi  tU,  th^t  it  q»p  bf  09  good  challenge,  bgcaufc  tfec  •  p.  ^gj^, 
ftflWr  of  ^,  ffs  J.  ra^.  3.  doth  not  fxicnd  to.  thu^  cafe,  fqc 
tba^t  tf  09ly  10  caufes  betw^n  ^arty  and  party  ;  nor  doth  ^j^ 
if.  8.  Citft.  ^.  rfn^cb  thereto,^  becaufe^  that  ftatute  <^$nnot  ex- 
Hp4  to  cUi^s  and  (Orporatipns^  but  to  (heriflFs  of  cquntiesa^ 
l^rge;!  fof  if  f|  pfin^l  n^ad^  19  cqrppr^tionsj  tnu([  have  fre^ 
hpid  JVVS,  t^Jcy  tp«ft  have  Ilkewife  fi^  h^n(Jrc<jorsj,  whld\ 
Pgnnot  bi  in  any,  corpor^tiqp  of  Eng/^mfi  and  To  27  Eliz. 
c^,  ^.  6^  the  j\irors  of  (^rpors^tions  ai^e  to  beat  the  C9m- 
mon  Uw  J  ^nd  though  it  is  fajd  ^  Cro.  4^.  in  ^ftfnt^s  cafe^ 
that  there  ought  to  b^  fon(ie  freeholders,  ths^t  canqot  be  in- 
tended in  corporations,  for  in  fome  corporations  there  ar^ 
no  freeholders  at  all,  and  fo  juftice  would  fail ;  and  by  cqn- 
.  0.^f^  t^&kf!  ia  all  thf^  {jvj|ls  ft  GhI/^1^  imf<»»  ^Y  ^1 
prius,  no  fuch  challenge  wns  ever  made  or  allowed,  and 
lhi;f^9re  li  woul4  bfi  y^ry  n^ifohieypu^.  afi^c  fo  Icyig  pra<{- 
tu;c  to  tl^e  9o.DUa^ry  19  ^idiqit  this  ^h^tteDgi; ;  ^n^  yt;^  ne^t a- 
ihelf^fsii  becf^ufe  th^  (9Uofel  tf>f  \hp  (jl|^(^aQ.ti  vf^t^  ^ot  y^ti^ 
fatisfied  witl^  i^  ffiqhjiipn,  I  ly^  dfCred  ^y  ^bf  ^\h^f 

G  g  judges 
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judges  of  the  court  to  know  the  opinion  of  the  judges  df 
the  court  of  commoti  picas,  -and  F  ^difcourfcd  with  then^» 
and  propounded  the  challenge  to  them ;  and  Pemherton  chief 
juftice,  tVyndham  and  Charkton  (Levins  being  abfent/rejft//r 
agritudinem)  did  clearly  concur  with  us,  and  1  returned  their 
anfwer  fo  to  the  court ;  and  for  not  allowing  thefe  two  chaU 
lenges,  the  defendants  counfel  preferred  a  bill  of  except ionsr, 
which  they  defired  tnight  be  figned  by  Us,  thai  they  nnight 
be  afterwards  enabled  to  alledge  the  fame  for  error  10  par- 
liament^  if  occafion  fhoutd  be. 

Vide  17  AJf,  I  5.  In  an  inqued  in  an  aSion  of  debt  it  was 
hot  allowed  tor  a  bhatlehge,  that  th6  jtirors  hadn6t  fufficicoi 
land,  becaufe  the  freehold  was  not  in  demand. 

No!e\  Tn  the  cafe  6f  fir  Henry  Vane  it  was  refotved  14 
t^ar.  2.  B,  R.  That  a  bill  of  exception  doth  not  extend 
where  prifoners  a^e  ihdiStd  at  th6  fuit  X>i  the  king.  Sjder^ 
jfin  Rep.  85. 

P-  487'»  *  Hitchins  verfus  Stevens; 

Attornment.     TT^  E  B  T  for  rent.     The  ptaintiflF  fets  forth,  that  A.  wai 
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«io*"p.  10!"^"  JL^  poflfcflcd  of  the  lands  for^  the  term  of  ninety-nine 
aJoQ.ai7,  y^SLTs  by  the  demife  of  B.  and  afterwards  J.  demifed  ihrf 
^^Sh  premiffes  for  iweniy-one  years  to  the  defendant,  who  en- 

tered and  was  pDflTcfted,  and  afterwards  granted  the  rever- 
fion  to  the  plaint iflF^  ahd  that  fo  mUch  was  in  arrear,  imif 
'  '  •  •       •      a^io'accrevit.     Upon   jJihil  debet  pleaded,  and  verdtd  for 
the  plaintiflT,  it  was  moved  in  arrefl  of  jud^ent,  that  the 
plaintitF  had  hot  ^Hedged  in  his  declaration,  that  the  defep* 
dam  did  fever  attorn  to  the  plainfiPs  grant  of  the  reveifion. 
And  refolved  good  enough  without  it  after  a  verdiS,  2  Roll, 
Rep,  489.  for  'tis  apparent,  that  if  the  plaintiff  had  noi 
given  the  attbrnmeht  in  evidence,  he  mtift  have  been  nbn- 
fuited  ;  and  wherefoever  it  may  be  prefumed  that  any  thing 
mud  of  neceility.  be  given  in  evidence,  the  want  of  men- 
d.0^^:u^^'^^     tioning  of  it  in  the  Record  will  not  vitiate  it  after  1  verdid; 
y-2'  and  fo  judgment  was  given  for  the  plainiiffi 

The  King  agdinft  Thie  Inhabitants  of  Bitton.  GloUc. 

^X*'  1D  ^Ol,VED  ty  Saunderi  chief  juftice.  That  cutting 

»  s  ow.  t55.  i^  Aovixi  df  timber-trees  by  unknown  perfons  noSlanier^ 
w  not  within  the  ftatute  of  Wejlm.  2.  cap.  46.  for  the  words 
of  the  ftsliutc  are,  Fbjfdtum  W  fepem  prDjiraver\ 

Smith 
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Smith  verfus  Battcrton. 

TRESPASS  ^Kore  vi  6f  armii  the  defendant  flung  down  Cofta. 
certain  ftalls  of  the  plainiiflF  in  the   market  place  ©f  *^^*"^-^^ 
Higkworth  in  Cbm.  W7///.     Upon  Not  guilty  pleaded,  ver-  »  jon.  a3z. 
did  was  found  for  the  p!ainiifF,  but  damages  were  given  un-  Skin.  ioo. 
dcf  40/.  and  upon  the  fecotidary's  refufing  to  tax  cofts,  as  *  ^       *^®' 
being  a  cafe  within  22  ii  23  Car.  2.  cap.  5.  pL  236.  it  was 
moved  by  the  plaintiflF's  counfel  that  cofts  mfght  be  taxed; 
and  upon  debate  it  was  refolved  by  the  whole  court,  that 
the  plaintiff  (hall  have  his  ordinary  coils,  becaufe  the  ftatute 
(hall  be  intended  to  reach  only  to  fuch  adions  in  which  the 
•  freehold  may  apparently  come  in  debate;  but  in  this  cafe  •  p^   ^33^ 
the  ad  ion  is  not  §uare  claufum  fregit^  but  only  for  deftroy- 
ing  a  chattel,  and  the  freehold  cannot  come  in  debate,  any 
more  than  if  a  man  (hall  take  his  fword  out  and   run  a 
coach-horfe  into  the  guts,  whereby  he  died,  and  the  owner 
ihall  bring  an  adion  Vi  Eff  armis  for  it,  and  recover  under 
40/.  damages,  yet  he  (hail  have  his  full  cofts. 

Sands  verfus  Exton. 
^be  whole  Proceedings  of  this  Cafe  are  as  follow. 

CAROLUS  Secundus  Dei  Gratia,  &c.  Univerfis  &  fin-  Prohibition, 
giilis  Vice-Admirallis  Jufticiariis  ad  pacem  Majoribus  ®*^^'' 
Vicecomitibus  BalKvisMarefchallisConftabulariiscsterirque  ^' ^ 
0(6ciaf  lis  &  Minfflris  noftris  tarn  infra  Libertates  Ar  Fran-* 
chefias  noftras  quam  extra  ubilibet  conftitutis  &  prasfertim 
Wiltielmo  Jones  Gener.  fupreme  Cur.  Admiralitatis  noftise 
Ai^lisD  Marifcall.  ejufque  Deputato  falucem.  Cum  diledus 
nofter  Richardus  Lloyd  Miles  Legum  DoSor  Surrggatus 
diledi  noftri  Leolinf  Jenkins  Miiitis  Leguip  etiam  Uodoris 
in  Suprema  Curia  noftra  Admiralitatis  Anglias  pred.  locum 
tenen.  CommilTariique  Genefalis  ac  Curiae  praed.  Judicis  ^ 
Prefidencis  legitime  conftituii  rite  &  legitime  proceden.  ad 
petitionem  dileflorum  noftrorum  Thome  Exton  Miiitis 
I^egum  Dodoris  Advocati  noftri  Generalis  &  Samuelis 
Franklin  Arm.  Procuratoris  noftri  Generalis  praefentat  diSo 
Domino  quendam  Ordinem  (ive  refcriptum  quoddam  per  nos 
U&.  teooris  feqaeo.  viz.  *  . 

G  g  a  At 
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♦P.  489-*  jjttlic  Court  at  Whitehall,  Dec.  13,  1682^ 

P*R  E  S  E  N  T 
^e  Icings  Moji  Excellent ^  Majejij. 

Lord  Archbp.  6f  Canterbury.    Earl  of  Craven. 

Lord  Prefid€nt.  P»rl  of  Conway. 

Lord  Privy  Seal.  Earl  of  Rochejhr. 

Duke  of  Albemarle.  Lord  Vifcoont  Fauconberg. 

Duke  of  Ormond.  Lord  f/«r^. 

Puke  of  Beaufort.  Lord  Bifliep  of  L^nAfi. 

Lord  Chamberlain.  Lord  Chief  Juftice  NmiS. 

Earl  of  Cheferfield.  Mr.  Secretary  Jentdnt. 

Earl  of  Sunderland,  Mr.  Chance  Hor  of  iho 

Earl  t)f  Clarendon,  Exchequer. 

Earl  of  f^lT/f.  Mr.  GodoJphin. 

TTTHEREAS  the  governor  and  conipafny  of  merchanff 
VV  ^f  London,  trading  to  the  Eajt-IndieSf  did  rcprc- 
fent  to  his  majefiy  in  cottncU»  that  rh^ ' ttiip  E^petfaiimt 
alias  Commerce  of  London,  was  at  Graves-End  bound  for  the 
Eaft'hfdies  ic  trade  wUhm.the  limits  of  ifae  faid  cqn^ny's 
charter ;  his  niaj^dy  hiikving  taken  into  eonfideration  that  the 
EaJl- India  company  have  ftvefal  contrads,  treaties  and  ar- 
ticles of  peace  with  fevcral  princes  in  ih«  Eajl-In^es,  and 
that  in  cafi?  fuch  arc  permitted  to  trade  who  have  no  f«ch 
leagues  or  treaties  with  the  faid  princes,  ads  of  hoftility 
may  enfue,  and  the  trade  of  the  nation  much  prejudiced; 
was  pleafed  to  order  the  right  hoi!k>urable  the  cbmmifliontrs 
cf  the  admiralty  fo  catufe  th6  faid  (hip  to  be  (lopped  until 
ihe  (hall  be  cleared,  or  that  the  owners  (haftl  give  (ecnrityin 
the  coiut  of  admiralty,  where  h&  roaJeCy  hath  dtreSro  a 
profecuiioA  of  the  faid  (hip'. 

It  is  this  d^y  ordered  by  his  nfiajefty  in  council.  That  \v(i 
majefty's  advocate  general  and  proQor  do  take  care  forth- 
with that  procefs  be  iflued  againft  the  faid  (hip  Expeffatim 
alias  Commerce^  for  (laying  of  her  until  fecurity  be  entered 
in  the  court  of  admiralty,  that  (he  (hall  not  go  nor  trade 
with  any  infidel  country  within  the  limits  of  the  Eaji  Indi0 
company's  charier  without  his  majefty^s  licence. 

Francis.  Goyn.  * 

Et 
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•  Et  allcgan.  didam  navem  fine  authoritatc  vcl  mandato  •  p.  ^qq. 
noftro  propediehfi  eft  vela  datur.  ad  partes  Indiae  Orientalis  ad 
ibidem  mercaturam  exercend.  infra  limltes  Diplomatis  five 
Chartae  (Anglicd  the  charter)  Societatis  Mcrcatorum  de  Lon- 
•don.  negotian.  ad  Indias  Orientales  ejufdem  Mercatoribua 
authoritate  nr'aconceflT.  in  prsejudicium  di£ti  Diplomatis  & 
contra  intentionem  ejufdem  &  prxjudicium  mercatur^  Na- 
tlonis  noftrce  Angliae  prout  ex  Refcripto  noftro  plenius  appa- 
^et  Ar  peten.  Warrantumdecerni  contra  didam  navemejufque 
apparatus  ic  accefT.  eandemq;  navem  ejufque  ^c,  vtgore 
«jufdem  arre(land«  &  fub  fecuro  cuftodiend.  arrefto  donee  &• 
•quoufque  cautum  fuerit  m  fuprema  Curia  noftra  Admiralita- 
tis  prsd.  imerpofit*  ut  dida  navis  non  procedat  nee  merca- 
turam exerceat  in  aliquibus  Kegionibus  five  Ditionibus  ali- 
quorum  Principtum  Ar  populoram  Infideiiura  Chriftianse 
Religioni  adverf.  infra  limites  didi  Diplomatis  five  Chartsc 
^fifias  Societatis  Mercatorum  de  London,  negotian.  ad  Indias 
Orientales  exiftentium  abfqne  licentia  five  authoritate  noftra' 
in  ea  parte  prius  obtenta  juxta  Refcriptum  five  Ordmem 
noftrum  pr^ediS.  decreverii  difiam  navem  the  Expe^ation^ 
alias  the  Camtnerce  tf  London^  arreftand.  fore  &  fub  falvo  &f 
fecuro  cuftodiend.  arrcfto  prour  per  Advocatum  4f  Procura- 
toremnoftrumGeneral.prasd.petiturVobisigiiurconjunflin^ 
£c  divifim  committimus  &  firmiter  injungendo  mandamus 
ftrideque  prascipimus  quatenas  non  oinittatis  propter  aii- 
<iuam  Libertatem  vel  Franchef.  quin  rcajit*  arrefteiis  feu 
arreflari  faciatis  per^mptorie  didam  navem  the  Expe^atioru 
alias  ih9  Cgmmerce  of  London,  ejufque  apparatus  A:  accefi. 
ubicunque  eadem  invenietis  eandemque  fie  capt.  &  arreflar. 
fub  Talvo  k  fecuro  cuftodiatis  arrefto  donee  &  quofque  cau-* 
tio  fuerit  interpofita  in  Suprema  Curia  nofira  Admiralitatis 
pTxd,  ut  diSa  navis  non  procedat  nee  mercaturam  exerceat 
in  aliquibus  Regionlbus  five  Ditionibus  aliquorum  Principuni 
&  Populorum  Infidelium  Chriftianae  Religioni  adverf.  in/ra 
limites  6\6l\  Diplomatis  five  Chart*  diftse  Societatis  Merca- 
tbruni)  de  LdhOdb.  negotian.  ad  Indias  Qnental^s  exiften* 
abftpe  licentia  five  authoritate  noftra  in  ea  parte  prius  ob- 
f  ent.  juxta  Refcriptum  noftrum  five  Ordinem  prsediS.  Et 
hoc  nullatenus  omittatis  Dat.  Londini  in  Suprema  Curia 
voftra  Admiralitatjs  pfsd.  Sigillp  ejufdem  magno  decimo 
tertio  die  Decembris  1682.  Regnique  noftri  tricefimo  quarto. 
Ortaodb  Gee  Re^ifterius.  Concordat  pum  Regitlerio  ita 
Ijcftor  Ed.  parrc  "Nptsfriys  publicus. 

Die  ^ 
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491.  *  Die  Martis  19  Decenib.  1682.  inter  horasquaitam.& 
fextam  pod  Meridiem  ejufdem  diei  coram  venerabili  Ac 
egregio  Viro  Domino  Richardo  Lloyd  Milite  Legom 
Dodore  Surrogaio  honoraodi  viri  Domini  Leolini 
Jenkins  Militis  Legum  etiam  Dodoris  in  Suprema 
Curia  Admiralitatis  Anglis  locum  tenentis  Generalia 
if  Commiflarii  diSxque  Cut  Judicis  &  Prsefidentia 
legitime  conAituri  in  Coenaculo  infra  Hofpitium  D'po^ 
rum  Advocatorum  London,  piielent.  EdAvardo  Parr^ 
Notaho  publico,  &c. 

SereniiTimus  Dominus  nofter  Rex  contr.  Navem  qaand  vo^ 
cat.  the  Expe^ation^  alias  Commerce 0/ London. 

WHICH  day  the  right  worihipful  Sir  THomas  Ex^ 
ton  the  king's  advocate^  and  Samuel  Francklin,  efq  ^ 
his  majedy's  proSor,  did  on  the  behalf  of  our  fovcreiga 
lord  the  king  propoi'e  that^if  captain  Sandst  or  any  of  the 
parties,  having  any  intereft  in  the  faid  (hip  and  lading  will 

ijrjve  fecurity  into  this  court  in  the  fum  of  40,000  /.  that  the 
aid  ftiip  fhall  not  go  nor  trade  with  any  in6del  country 
within  the  limits  of  the  Eafi-Indsa  company's  charier  with- 
out his  majefty's  licence,  purfuant  to  any  order  of  the  king 
and  cooncil  lately  prefented  to  this  court  bearing  dare  the 
13/^  of  this  prcfeni  month  of  Decembery  or  othcrwifc  will 
take  out  a  commiiTion  of  appraifcment  to  appraife  the  faid 
'  ihip  and  the  goods  laden  on  board  her,  god  give  in  bail  in 
the  double  value  of  the  faid  (hip  and  goods  according  10  the 
faid  appraifcment,  in  cafe  they  will  not  unlade  the  faid 
goods  or  if  ihey  will  take  their  goods  out  of  the  faid  (hip 
(x^hich  the  king's  advocate  and  prodor  offered  them  to  do  if 
they  fhould  think  fit)  then  in  the  double  value  only  of  the 
faid  (hip,  and  of  her  tackle,  apparel  and  furniture,  that  in 
fuch  cale  the  faid. (hip  may  be  decreed  ^o^  releafed  from 
ihe'arrcll  llie  now  lies  under,  otherwife  the^  prayed  that 
llie  nvAy  ftill  be  continued  under  the  faid  arre0  ^ntil  fuch  bail 
be  given  as  aforeiaid  in  the  prefenceof  the  faVd  captain ^jmif 
and  Mr.  Chapman^  his  prodor,  dtflfenting  and  alledging»  of- 
fering and  praying  as  in  the  former  z6i  of  this  court  is  con- 
taincd, 

>Ar  hereupon  the  judges  declared  and  ofFered,  that  any  of 

the  pcrfoRs  ^concerned  in  the  faid  goods  and  lading  may  un* 

\^^t.  and  take  their  goods  out  of  the  faid  (hip,  if  ihey  pleafc, 

and  that,  if  ihey  will  fo  take  them  out,  he  will  require  bail 

492.  in  *  no  greaur  fum  than  in  the  double  value  of  the  faid  fli4p» 

and 
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•fid  of  her  tackle,  apparel  and  furniture,  according  to  the 
sppratfement  to  be  made  as  aforefaid ;  and  farther  declared 
that  if  captain  Sands  and  the  perfons  chiefly  concerned  with 
him  in  this  bufinefs  will 'affirm  upon  oath,  (hat  they  di(| 
not  defign  or  intend  to  go  or  trade,  nor- will  go  or  trade 
with  the  faid  thipin  any  infidel  country  within  the  limits  of 
the  Eaft-Iful/a  company's  charter  without  his  majefty's  Ii« 
cence,  that  then  he  will  take  their  juratory  caution,  and 
wl\  decree  the  faid  (hip  to  be  releafed  from  the  faid  arreft 
without  requiring  any  other  or  further  caution  or^fecujity  ; 
which  they  refufing,  and  alfo  refufing  10  give  in  bail  as  • 
aforefaid,  the  judge  decreed  that  the  faid  (hip  with  her 
tackle,  apparel  and  furniture  fliould  ftill  continue  under  the 
arreft  of  this  court  until  fuch  bail  be  given  as  above  required. 
Cnuprdai  cm  Original/  qtiod  aUefior  Tko,  Bedfsrd  pub!,  di^m 
Curi^  Regijlerii  Deputattu. 

Upon  thefe  proceedings  Sands  moves  for  a  prohibition 
upon  the  fuggeftion  enfuing,  v/z. 

Anglta,  (T.  Memorand.  quod  die-  Martls  proic.  pod  Oda« 
baaSanfii  Hillarii  iftoeodem  Terminocorani  Domino  Rege 
apud  Weftm.  Yen.  Thomas  Sands  Magifter  cujufdam  Na* 
vis,  vocat.  the  expe^afionf  alias  commerce  of  London.  Et 
dat  Cur.  Domini  Regis  nunc  hie  intelligi  &  inFormari  quod 
in  Statuto  in  PariiameDto  D'ni  Richardi  nuper  Regis  A^nglis 
Secundi  poft  Conqueftum  apud  Weftm.  in  Com.  Midd.  An- 
no Regni  fui  decimo  tertto  tent,  inter  alia  inaditar.  cxiilic 
qood  Admiralli  &  eor.  deputat.  de  aliqua  re  infra  Kegnum 
Angfise  nifi  folummodo  de  re  fuper  mare  prout  tempore  Do- 
mini Gdwardi  nuper  Regis  Angliae  Progenitor,  didi  Domini 
Regis  Ricbardr  Secundi  debite  ufum  fuit  nullatenns  Intro* 
mittent  Qiiodq ;  in  Statuto  in.  Farliamento  didi  Domini 
Regis  Richardi  Secundi  poft  Conqueftum  apud  Weftm. 
Anno  Regni  fui  decimo  quinto  tent,  (inter  alia)  declarat. 
ordinat.  ie  fiabilit.  exiftit  quod  de  omnibus  contraQibus  pla* 
citb  &  querelis  acde  omnibus  rebus  quibufcunque  fa3.  feci 
emergen,  infra  torpus  Com.  tarn  perterram  quamperaquam 
Ac  etiam  de  Wrec.  Maris  Cur.  Admiralitatis  nullam  habeant 
Cognitionem  Poteftatem  Jurifdidion.  fed  quod  omnia  hu- 
jufmodi  cbntrad.  placita  6t  quereiae  ac  omnia  al'  emergen. 
infra  corpus  Com.  tam  per  terram  quam  per  aquam,  (ut  fu- 
pradiSum  efl)  necnon  Wrec.  Maris  forenc  triat.  terminat.. 
difcuflf.  &  remediat.  per  leges  terrae  &  non  •  coram  Admi-  0  p^  .q^^ 
raUo  nee  per  Admirallum  nee  ejus  locum  tcnen*  quovifmodo 

prout 
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finout  tpkr  «andeVD  AdMi  iliter  alia  ptmue^^yet  ft  afitMMt 

t'ritttton^  vdlMlit^  in  te^e  attqiMtirti  LiMivM^um  l^iaAtitilii 
Pomint  Regis  none  vet  P)rogtiiilbr'Aiemithf(A»magtioifigillO 
Tuo  'An^lift  confeA*  fee  Siito«drittn  htijot  R^gni  Atigliite  ilH» 
tei^eration'  c^n^n&'m^  ^  ^e!«i!i«)(ittOB*  «€  tb^tioo'  »rU«- 
tion'  t>ui^iTidn'  k  tdetmnrnittoa*  dmntMli  t)*aMj^.  ^OA^ 
Mfti'Ar  vrtate6c'  '&  offeiifar'  At  «4'  rierum  qQarymeoHqaeft^ 
f)ern[titaiih  ^e  mn  f(i^*  ahum  tiiafe  fad.  JtMttrif.  «ffMtg«l^ 
feaperpetrai'  ad  DifttfttoAtti  Rttgetn  tiunt  ^  OM^mfn  tmtk 
R^giam  fpedalit'  fpedeht  ^  p«rtiii«ttit  Ac  p«r  l^^gfttti  t«rr4l 
hf»}us  Reg^i  Anglian  ^tofMk  \ph  R^  vd  Jofticiatiia  ftiW 
*tft  al'  JHttdKvbus  tefDpoi^)vb«6  in  Cttr'  R^gft  II  tiOii  4f^M[^ 
A6ttivrki\o  nee  ))«r  Admirallum  v«l  ^bs  D«ipii«K.  fiv^  iMUMi 
ftneA'  ^ipvifhiodo  7f  idri  lerifi.ifiin  ite  ^Mbftt  ^MmHI  # 
femper  hadenus  confucvcr.* 

(^od()ue  idem  Thomas  Sands  %  Dec.  nunc  ult.  praterie. 
^-dici  anrea  fopvr  terram  dr  inAra^oorpdft  Ooikn*  i^ilictt  Hpud 
London'  praed.  in  Paroch.  beatfle  Aifeiri^^^  Al^cqbuft  kti  Wir^ 
da  de  Cheap  poiTeffionat.  fuit  de  prsdid.  Nave,  vocat.  tie 
Expeildtsm  atias  Ommitve,  60m  appgrat.  ^  a«ccnio<i^  adiflde 
^eaan'  ^  pertfnen'  ufde  bonis  ^«af^  fuft  fA^^M^^ILt  fie 
inde  poOeffionat.  ckiSeh'  idem  Ti  Sa^nHs  Nav^m  ill*  Hdtoflb 
di  ibifdetnpteparavK  ir  «pt«vtt  pro  ^^uc^dim  VioiiBgi^  «ieroa^ 
torio  a  portu  de  London  «d  infulam  de  ^Maderss  ft  iap»falai 
fldiaioco  Vn'partibus  vraniAoatin'  ctm  «a(i«fkt)  Kavt  tittfid.  aie 
irdtonc  ft  ibidem  spri^plnravh  ft  apAl^it  pR»  ^o«iAaiii  Voii% 
^Vo  mtrcntine  a  pcirto  4/t  Ltmdoii  «d  Iiifatam  de  Mttkraa 
JL\  feparalia  «lia  Iodd  ia  faitifeMn  trallftti^n^  «MII  tedem 
Nav^  tiend.  arc  iidnme  ft  ibidem  fctlteet  ii{Hl4  Loirtkm'^ 
pfKtd.  in  Parbch.  ft  Wa^d.  tpntd.  drv^ifa  bonta  ft  citaife 
in^rcrmon'  ft  merchanditas  >ad  vMeme'  I'^itibo  i.  ft  ilnplial 
abinde  infiarHbtis  trairfhiarinis^«Merch%ndizandi><ai^itifnM»» 
f port  and.  in  eadem  hbn^  villeravit  ptia  iMari6  ixMlfitioditt  ft 
proficoD  \p^uB  T.  Slinds  ikide  'fioiid.  ^b  vum  elfdctvi  Ncit 
poft  6nehi  vofaigfi  ifliioe  in  A|iig)bv0rie«hd''Gub«FiMieor  jmiMI 
ft  Soci^bs  Mercaror'  de  London'  ad  inftxs  Omwiatos  m^ 
g6t'tan' tmrnon  ThonaoB  Eston  Miles  Samiiet^  FVamklva  Ar^ 
mifC  WiUielmus  joyner  and  Johiimiei  Leedi  pittmi^raniaa 
non  ignari  fed  macht^an'  tpfum  Thaahem  Saihda<oomra  d^ 
bitam  iegis  temm  b^'jae  Regni  Anj^li^  iormam  ft'^ffiedniia 
Staiurorum  in  hujnfiniodi  caib  iiuprr  edir..  ft  pMnrif.  iode*- 
bife  pracgravare  opprimeveft  fatigare  ft  ffohibere  ft  wtt9lf4^ 
Navtm  prsedid.  a  VotagiD  fiio  priadfd*  p)tofet|(i«iid«  Ac  >ip^ 
fum  Thotrain  S«iid&defve6oA>  ft.  advMOgio  Vliiiigii  ilUiia< 

ifnpedue 
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hnp^dire  ft  4tpriva)r^  nedion  Aaurii  tHJtftinum  Rtfgtm  & 
Gorbfikm  faam  R^giatH  ^xhtti^ditate  cog^itit>ti€m^^«  pla^ 
piti  *  pr^Miai  ^iiil  td  AGtvfii  Domintim  R^gtfin  nOTit  it  ♦  P.  4^4. 
Cof«»iii  ftsttii  ftitgittRifpecinKt.ijpedkt  &  p«nln6t  lad  ^Mni 
enmen  in  Cu^.  Adrtiirtriitat.  \Hhttt  \pA  i'lttem  (!Jaberhkto^ 
at  Socittais  prMM.  ft  Tbo.  Etcdh  Sa^'  FtHnklin  Wiitiel^ 
nuM  Joyner  ft  Lttkh  po^st  finf icet  t  ^  Detembv 

WM  Regiri  diai  D*tii  Rq^s  trioefinlio  truarro  ^pod  PaVdtb. 
bcat#  Maritt  de  Arcub.  iti  Wkrd  de  Cheap  London,  esii^ft- 
vtr.  ft  procttnivtr.  ipTOth  prited.  T  .Sairds  ft  N)avciti  pir^d.  fet- 
tari  ft  prtyfeqni  in  idu  Cut.  Admiralitas  Anglic  judicis  ttx\\, 
f)c  eo  quod  ipfe  'fdetn  Th«  Sandti  cuiti  Nare  pr^d.  fuit  dfe- 
figiMt.  ili<{«Kidam  Voiigi^  ft  kinti^fe  int^ndebat  ifi  partes 
tmrfnaBrtMl  vis,  «d  Itid^  Orientales  tbrdeiti  nrerchahdi^ard 
ft  intnaturttn  etereiend.  qutburdafkfi  hxh  pbrttibtrs  Regibni- 
bas  ft  Dbimniis  in  quibtts  fota  metichaiidixatto  ft  ne^otiatib, 
Aviglic  7rA//ftf ,  per  Lit^aa  Patey^tfcs  Dotnini  Regis  nunc 
Alb  iiMagno  figilio  (Vio  Aioifltm  ptlM.  Gtibernatbr.  at  Sbcietat. 
pnnaeff.  fuit  priMit  ih  Car.  AdcAicalitath  prsd.  i&Uegat.  ft prdft- 
teof.  fuit  Ae  filvptltnde  ft  fup*  allegktton.  ft  pr^^ehfioh.  ill.  in 
Cur.  ill.' fad.  prmckt.  cujidttam  Wlarrafiti  e  pr^d.  foprema 
Cun  AdmirslitiNia  Anj^liie  emfttian.  ipfi  iidtm  Gtrbertiatbr  ft 
S^ciietsis  Tito.  KttonSaftiuel  FratMtn  WHIielimis  joyner  ft 
Lttdi  di«  ft  ^n6  tilt,  prded.  Ntiveiti  pri^.  ctper. 
ft  arreftaveK  ft  tupi  dr^Lrreftari  caufarVer,  &  pVocaraver.  fu- 
per  tarr.ft  mfira  corpus  Com.  fci licet  apud  I^ndon.  iti  Paro* 
0bia  ft  W«ird.  f»r«ad.  Ac  eandem  Na^m  tntn  tifdeiVttyo'nis 
ft^atallis  ravftdam  ifdtunc  ft  adhuc  ifbidetn  cmef^t.  tit  pridb- 
fcitar  fiib  arr«fto  prsM-eKcratifa  pr^.  comttnae  kbinde  hiic- 
lififut  dietifW^.  ft  ftdhM  d^tihent  ipftttift^ue  Tho.  Sandd  ih 
praed.  Cur.  Admiriilitatb  An^i^  cbrkin  ptitd.  Richardb 
Uayd  MtL  Legain  DdftoireSuil-bgatbLetyltni  Jenkitts  Mi!i«- 
ttididia  Cut.  AdkttihatiMi^  AtfgH^  Jtkdicis  cbitipar^e  d'e  ct 
fkiper  )>rflBflaMirs  itfip^Mikletifc  mmti's  jofte  afbingerie  tTbi  ttvtfa 
et  fit  i^Bo  vitm  Th.  SMids  'ttfWpwre  captiot).  et  andtatioti. 
Navfs  PtM.  'et  dia  >ftni«a  Mt  iAig'tlkt  ejttfdem  Navis  et  ek- 
dem  Nuva  firftfparil^.  aptat.  et  otierat.  fuit  cfuiti  bbtiis  et  ca- 
idMi  prttd.  pm  Voia^  pta^.  Tupe^  ttrtarti  ittftn  Cotpirs' 
Com:  feiUcK&t  tipttd  L^ndoti..  pr^d.  iti  Pahn^h.  et  Ward, 
pro^.  et  4ion  ihfru  Jarifaiaton.  Cd^.  Admiralitftth}  pYSrd. 
Ac  ubi  rev^ta  et  dfe  faiAo  pr^tetif.  eiiifa  pro  capritAi.  ^r  ar- 
i«ftati€fn.  Navts  prtt^.  accrevti  (VipertenraYnet  tion  XxYper  atto 
f«»ri  «b6  Mra  lurifdiftion'  Cor*  AdiViiraiirtaris  fcilioet  apiid* 
London' prted.  in  Parbdiia  et  Ward.  pr^.  Ac  ubi  reverW 
prlbdid.  |ii«ftz  0«r.  AdttirnAitifri^  ndtt(fiiitti  haticfft  p^t^f- 
fMmm^fiye  autboritatem  tencnd.  placit.  prsed.  nee  audiend. 

et 
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P*  495*  pt  terminand.  *  caufam  prscd.  Ac  ubi  revera  et  de  h&Ck 
prxd.  pretenf.  Liters  Patentes  Domini  Regis  nunc  fad.  et 
concef.  et  figiliat.  fuer'  fuper  terram^  fciiicet  apud  Londoa 
pised^  in  Paroch.  et  Ward,  pised.  Ac  licet  idem  Th.  Sands 
omnia  et  finguia  prxmiflfa  prsd.  per  ipfum  fuperius  in  hac 
parte  fuggefl.  et  allegat.  inprxdid.  Cur'  Admiral iiatis  coram 
pisefat.  Judice  Cur'  iliius  in  ipfius  Th.  Sands  et  Naris 
prxd.  exoneration,  et  difmiilion  in  prxmiflis  in  eadem  Cur. 
Adrairalitat.  coram  pracfat.  Judice  fsepius  placitayit  ec  allega- 
vil  et  il).  teflimonio  et  veritate  inevitabili  probare  obtuitt 
Idem^amen  Judex  Cur'  Admiralitatis  damans  et  prcten^ 
dens  cognition,  caufas  et  materise  prxd.  fihi  de  jure  fpedare 
et  pertinere  placitum  allegation,  et  probabation.  ilLadnoiiterre 
feu  recipere  ac  Nave'm  prxd*  amittere  et  ezooerare  penitus 
recufavit  ac  ad  inftance.  et  promotion,  pracd.  Gubernator'  ct 
Socieutis  Tho,  Exton  Sam.  Franklin  Wiilielmus  Jojner  et 
L^ech  per  quandam  fententiam  fuam  in  ea  parte 
habit,  et  fa3.  decree'  et  ordinav'  quod  navis  praed.  cdntinua-' 
ret  fub  arr.eilo  pracd.  quoufque  cautio  al.  ball,  ad  valenc.^ 
40000 1,  imponeretur  pro  nave  pra&d.  in  praed.  Cur.  Admi- 
ralitatis qucd  navis  pracd.  non  procederet  nee  mercatur.  ex- 
erceret  ad  aliquem  locum  kegionem  feu  Ditionem  infra  li- 
mites  per  prsedidas  Literas  Patentes  eifdem  Gubernator.  et 
Societat.conceflf.  contra  formam  earundemLiterafiim  Paten, 
in  didi  Domini  Regis  nunc  et  legum  fuarum  cootemptum  et 
in  retardation.  Voiagii  praed.  6i  ipfius  Th.  Sands  ad  grave 
prxjudiciu.  et  depauperation,  manifeft.  ac  contra  formam  et 
cfifedum  Statut.  in  bujufmodi  cafu  edit,  et  provif.  Et  hoc 
parat.  eft  verificare  unde  idem  Th.  Sands apxilium  Cur.  die* 
U  Domini  Regis  nunc  hie  humillirae  tmptorando  petit  fibt 
remedium  feftinumet  breve  did.  Domini  Regis  nunc  hie  de 
prohibitione  pr$efat.  Judici  Cur.  Admiralitatis  ac  al.  Judici 
in  hac  parte  conipet.  cuicunque  Acetiam  prasd.  Gubernator. 
et  Societati  Mercatorum  London,  ad  Indos  Orienults  nego* 
tian.  procuratoribus  fadoribus  et  agentibu^  fui  quibiitconque* 
Necnon  praed..  1  ho.  Exton  Sara.  Francklin  Will  Joyner, 
Leectxet  omnibus  aliisOfiiciariis  et  Miiiiftris  ejufdem. 
Cur.  Admiraruatis  in  hac  parte  dirigehd  ad  perbibend  ipfis 
&  eorum  cuilibet  ne  ipfi  vel  eorum  quilibet  placitum  praecL 
prsemiflfa  pracd.  quovilmodo  tangen,  coram  ipfis  vel  eoruoi 
aliquo  ulterius  teneant  nee  eorum  aliquis  teneat  Et  ne  praed. 
Oubernator  etSocietas  Fadores  Pnniuratores  et  Agentes  fui 
necnon  prxd.  Th.  Exton  Sam  Francklin  Willieloius  Joyner 
&  Leech  quQvifmodo   in  placito  praed.  premifla 

praed.  quovifmodo  conccrnen.  verfus  ipfum  Tho.  Sands  vel 

navea 
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Bavem  prcd.  in  prcd;  Cur.  Admiralitatis  ulterlus  procedtnt 

nccoon  eorum  aiiquis  procedat  *  quod  in  ipfius  Th.  Sands  ♦  p^    .  g^^ 

prsjodicium  vel  navis  pned.  in  Voiagio  prxd.  retardation. 

vel  Icfion.  Coron.  didi  Domini  R^is  procedcre  valeat  quo^ 

virmodo  Et  n  quicquam  in  contrariuna  praemiflbr'  fad.  fit 

illi  eidem  Th.  Sanda  emendari  facerent  nee  quicquam  in  ne*  ; 

gotio  praed.  verfus  ipfufn  Th.  Sands  vel  nayem  prxd.  ejufve 

apparat.  five   acceflion*  attemptet  feu  attemptent  fed  quod 

omnia  decreta  feu  (ententis  (i  qu«  verfus  ipfum  Th.  Sands 

feu  navem  prcd.  feii  bona  in  eadem  exiften.  de  et  fuper 

praBmiilis  occafione  praemiflbrum  fulminaverit  feu  pronun*' 

ctaverit  fine  dilatiooe  relevari  adnuUari  et  frudrari  caufaret 

feu  caufarcnt  et  ipfum  Th.  Sands  et  navem  prcd.  cum 

etfdem  bonis  et  catallis    ab  arrefto  et  reftridion.  prsed. 

relaxaret  et  penitus  abfolveret  Ita  quod  idem  Th.  Sands  in 

Voiagio  illo  procedere  valeat  fi  voluerit  Et  ei  concedit.  &c. 

Memorifidum^  on  Thurfdaj  April  20,  1683.  35  Car.  2. 
Sir  WiJUam  De^en  one  of  the  juftices  of  B.  R.  received  a 
fup$rfedeas  to  his  commiifion  of  being  judge  of  this  court. 
And  Jprila^r  1683.  being  the  firft  day  of  EaJlerMrm  Sir 
francit  WHhens  knight,  council  extraordinary  ro  the  king, 
and  of  the  MiddU  iemfiU  was  fwom  ferjeant  at  law,  and  in 
the  afternoon  at  the  lord  keeper's  houfe  fwom  one  of  the- 
juftices  of  S.  /?.  He  gave  rings,  Cujus  Infcripthy,  Lexplamit 
RegL 

The  enfuing  cafe  and  argument  I  had' from  the  lord  chief 
juftice  Norths  May  25.  i68i. 

Carter  verfus  Crawley,     In  Prohibition. 

ROBERT  HAMOND   died  inteQate  leaving  neither  Diftribatioa. 
wife  nor  child,  father  nor  mother,  ^brother  nor  ftfter,    ' 
oor  uncle.     The  adminiftratton  was  granted  to  AgneSf  the 
plaintiff's  wife,  the  furvivingfifterof  the  inteftate's  father. 
The  defendants  are  the  children  of  Margaret  the  other  fif- 
ter  of  the  inteftate's  father,  who  fue  in  the  Spiritual  Court 
to  have  a  proportion  upon  diftribution  according  to  the  laie" 
a^  of  22  (^  23  Car,  2  cap,  20.  for  fettling  of  inteftates  ef- 
tates,  and  the  judge  did  award  diftribution ;  whereupon  they 
prayed  a  prohibition.     And  the  defendants  appearing  to  an 
att^hment  upon  the  prohibition,  and  denying  the  coiftempt, 
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k\  forth  this  Ynatttr  io  i  pka  to  have  a  coflfuluiion ;  where- 
.  upofi  the  plaimtfF  demurs. 
?.  497.  •  The  qiscftion  is  finglc,  theintellate  having  neither  #tfc 
nor  chitdy  nor  father  nor.niother,  tmt  his  next  of  kin  beiD^ 
two  aunts,  one  whereof  was  dead  in  his  life-time,  and  the 
other  having  adminiftration,  whether  the  children  of  the 
deocaffed  «unt  Biall  be  Admitted  Jure  rtprafeiitatimi  in  bcm 
paretaii  to  demand  a  fhare  npon  diih-ibution,  as  their  mother 
ihotild  have  had  if  living. 

It  depends  upon  the  expoGtion  of  ^he  aft  for  fettling  in- 
teftaie^  eftates,  and  is  of  great  confequence;  for  what- 
ever !*  determined  by  the  common  law  to  be  the  troe  mean- 
ifag  of  this  aft  mnft  be  a  rdle  to  the  ecdefiafttcal  courts,  for 
the  courts  of  common  law  are  entrufted  with  the  erpofition 
,  0I  ads  of  parliament,  and  we  ought  not  to  fuffer  them  to 

proceed  in  any  other  manner  than  ihali  be  adjudged  by  the 
King's  courts  to  be  the  true  meaning  of  this  ad ;  therefore  if 
this  court  (halt  award  a  corrfuhation  upon  this  point,  it  is 
final,  aod  this  feiiteiict  cannot  be  corre£kied  by  Any  «f  peal. 

Because  the  ecdefiafticat  courts  did  before  this  ftat«ie  «x« 
ercifea  kifid  of  jurifdidionof  dtftributiibn,  <>f  which  iioiics  is 
taken  by  the  aA,  al  if  it  w%xt  legal;  whereas  by  ouf  law  nte 
(ttch  jurifdidion  was  allowed,  hoL  pMihibitkiis  were  fent  to 
roArain  them  therein^  and  thia  9&  tmeaded  to  fcftore  this 
]ur4filidiotL 

It  will  not  be  amifs  to  take  a  ihort  view  of  the  biftoTy  ttf 
their  pradice. 

Ecclefiaftkal  courts  anciently  grsiped  at  a  large  juri(iiic« 
tion  De  Debitis  IJ  Catailis  upon  pretence  of  taking  caution* 
ary  oaths  to  perform  contrads  and  fuch  like,  and  then  upon 
breach  thereof  did  proceed  Pro  lajioni  Fidei  -^  but  by  ftatutea 
and  mandatory  wms  cfaey  were  <comained  within  rtieir  due 
bounds  not  to  meddle  De  Debitis  y  catalJis  (which  were 
temporal  things)  niji  de  Tfefiamentis  Of  Mairimonio, 

(n  the  }ijf  ifdidfon  de  iTiftimentis  H  de  Debkis  (^  Cot$Ilif 
*  pelatiogto  them,  their  power  was  very  large  bythe  comflioa 
law ;  for  if  ehere  u'ere  no  wAI  arppearing,  the  ordinary  bail 
the  «ibfolutef  difpofat  of  the  eftate. 

If  «hey  would  not  pay  debts  wJth  the  ellate,  yet  they 
were  fo  far  intrufted  that  they  were  Ttot  fubjed  to  fuit  until 
13  £.  I.  IVefim.t,  c.  19.  which  fubjedcd  them  to  thcftwt 
of  the  creditors  in  the  fame  manner  as  ex6ctitor«  were. 

Upon  this  their  meddling  with  deceafeds  eftates,  which 
was  very  beneficial  before,  became  very  trotfblefome,  an4 
to  free  tbeitafelves  from  it  they  were  fain  to  put  the  adminlf--- 
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tration,*  thereof  into  third  perfoos  hands,  who  might  give  #  p^    Ag'g^ 
them  fecurity  to  fave  them  harmleO  from  fuits. 

17  £.  3.  When  it  was  deftred  b  parliaoieotj  that  admi-  # 
fiidrators  might  have  the  power  to  fu^,  it  was  anfwered^ 
that  the  ordinaries  might  fue  fith  they  were  to  anfwer ; 
whereby  it  appears  that  parliament  would  not  difcharge  them 
of  the  burthen,  or  take  notice  of  admintflrators  otherwifp 
than  as  their  fervants  or  attorpies: 

But  13  £'  3*  eafed  them  in  this  particular,  for  they  being 
thereby  bound  to  grant  adminiftraiion  to  the  beft  friend  of 
the  inteftate,  and  the  adminiftrators  being  made  as  execu- 
tors, they  retained  only  the  fafe  jurtfdidion  pf  granting  ad- 
miniftration  and  calling  the  adminiftrators  to  account. 

The  common  law  was  hereupon  to  judge  who  were  the 
beft  friends,  and  therefore  if  there  were  hufband  or  wife,  in 
default  of  them,  fon  or  daughter,  tn  default  of  them  or 
their  children,  father  or  mother,  in  default  of  them,  bro- 
thers or  fifters,  in  default  of  them  or  their  children,  uncles 
or  aunts,  the  ordinary  was  compellable  to  grant  adminiftra- 
tion  to  them  in  their  feveral  orders. 

They  were  bound  to  grant  to  the  next  friends,  if  thfey 
were  loyal,  but  if  they  were  many  in  equal  degree,  perhaps 
they  were  not  bound  to  grant  admihiftration  to  all^  but 
might  chooTe  the  moft  fit  perfon  for  avoiding  confufion, 

22  jRf.  8.  This  was  made  plain,  for  thereoy  they  had  a  It* 
berty  exprefsly  provided  to  refufe  the  wife,  if  they  pleafed  ; 
and  if  they  were  many  id  equal  degree  of  the  next  of  kiiidred» 
to  grant  adminiftration  to  which  they  pleafe,  and  refqfe  the 
reft,  which  liberty  was  a  great  advantage  to  their  jurifdic- 
tion. 

For  they  would  choofe  him  that  was  moft  obfequtous  to 

•    them,  and  when  they  called  to  account  upon  pretence  of  bc- 

ftowmg  the  overplus  for  the  good  of  the  deceafed*s  foul  (^ 

device  in  thofe  popifii  times  to  make  profit  to  the  clergy) 

they  dtfpofed)the  overplus  as  their  own. 

Upon  the^rcformation  that  pretence  vaniftied,  but  they 
thought  it  allowable  to  diftribute  the  overplus  araongft  tht 
kindred,  according  to  the  rules  of  the  civil  law,  de  Sucecjfori-;- 
bus  ah  Intejlato,  And  this  was  fo  rcafonable,  that  they  ufed 
that  courle  without  blame  a  great  while,  and  inferted  a 
ckufe  into  all  their  bonds  for  fecurity  to  account  to  the  or- 
dinary, that  the  overplus  upon  fuch  account  ihould  be  diftrt* 
tMited  ^s  the  ordinary  fliould  appoint. 

Which  was  more  than  they  could  juftify,  and  it  came  to 
be  queftioned  in  Slmy's  cafe.  Hob.  83.  and  Moor  864.  but 

ended 
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^*  499*  fended*  by  reference,  and  afterwards  in  Took  %nd' Lawne't 
cafe.  Hob,  191.  The  adminiftrators  were  willing  to  make  a 
'  rcafonable  diftribution ;  but  their  adverfaries  not  being  fatis* 
fied,  appealed  to  the  delegates,  which  unreafoitable  oppo- 
fition  drove  the  adminiftrators  to  the  king's  courts,  where 
it  was  refolved  that  be  was  not  compellable  to  onake  any  dif- 
tributionat  alt;  and  accordingly  it  was  refolved  inFotkrrifs 
cafe,  2  Car.  i.  1  Cr.  62.  and  Levanms^  care,  6  Car.  1. 
I  Cro.  201.  whereby  the  law  came  to  be  fettled  aod  known, 
that  they  could  neither  compel  adminiftrators  to  make  diftn- 
bution  by  fuit  in  the  fpiritual  court,  nor  fue  any  bonds  taken 
tor  that  purpofe. 

The  only  way  then  left  for  them  was  this,  whilft  they 
vrere  under  deliberation  whether  they  would  grant  adminif- 
tration  to  the  wife  or  next  of  kin,  and  X6  which  of  the  next 
of  kin^  they  did  treat  with  the  parties,'  and  conftder  what 
I'um  the  overplus  was  like  to  amount  unto,  how  that  ou£:ht 
by  their  rules  to  be  diftributed,  and  they'would  prefer  him 
to  the  adminiftratton  that  would  beforehand  perform  fuch 
.  diftribution  by  paynaent  of  monies,  and  giving  fecurity  to 
perfons  unto  whom  it  was  appointed ;  and  this  pradice  held 
till  the  making  of  this  a&  whereon  the  queftion  arifes. 

The  occafion  of  nutking  this  a&  was,  becaufe  it  was 
found  very  inconvenient  for  any  adminiftrator  to  pay  before 
h&  received ;  it  was  hard  for  htm  to  know  what  he  mighc 
undertake  before  be  had  pofteflion,'  and  the  judge  could  not 
Tiave  a  perfed  knowledge  of  the  true  value  of  the  overplus  to 
give  him  in  the  meafure  of  his  diftribution  till  after  the  ad- 
miniftration  ended,  an^the  account  of  the  eftate  taken. 

There  were  public  inconveniencics,  which  were  urged  to 
the  parliament  by  the  civilians,  who  yef  had  another  reafon  ' 
to  defire  the  former  methods  might  be  changed  ;  for  the  al- 
lotting diftributions  to  this  manner  was  but  a  barren  jurif- 
didion  that  could  not  be  drawn  out  in  length ;  all  difpotes 
were  ended  uno  flatM  without  appeal,  and  the  accounts  of 
adminiftrators  were  never  contelled  when  there  was  no  ad- 
Verfary  concerned  to  demand  a  ftiare  in  the  overpltis  upoo 
•  taking  them. 

Having  faid  thus  much  concerning  their  pradice  before 
the  aft  of  parliament,  and  the  caufes  of  making  thb  Uw,  I 
will  now  proceed  to  the  expofition  of  it. 

The  ftatute  is  Introdu^tvum  novi  juris ^  and  therefore 
ought  to  receive  a  ftrid  interpretation  in  reftraint  of  diftri- 
butions, which  are  hereby  introduced  agaioft  the  policy  ^f 
iormer  laws. 

Before 
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Before  the  ft»ture  the  adminiftrator  that  had  all  the  bur-  *  p.  '500* 
then  of  the  adminlAration  had  likewife  the  benefit,  and 
when  he  had  paid  all  the  debts  and  legacies,  was  never 
more  que flioned  upon  his  account,  becaufe  no  man  could 
demand  the  overplus  from  him  ;  but  now  by  this  law  the 
overplus  is  given  away,  and  he  is  to  have  no  part  of  it,  but 
as  he  (lands  related  to  the  inteftate,  no  recom pence  for  his 
pains,  no  rriore  than  he  (hould  have  had  if  another  had  been 
adminiftrator.  And  here  is  not  only  Lucrum  ■cejfans^  but 
Damnum  emergens y  for  at  the  end  of  his  admmiftration  he 
tnuft  give  an- account,  which  will  be  difputed  by  the  parties 
i;oncerned,  and  if  he  hath  not  aSed  very  cautioufly  may 
bring  a  confiderable  lofs  upon  him. 

Methinks  we  (hould  expound  this  ad  as  much  in  favour 
t)f  adminidrators  as  we  can  in  reflraint  of  diftributions  and 
remote  reprefentatives,  that  are  brought* to  participate  of 
the  benefit  of  the  adminidrators  thrift  and  good  manage- 
ment. 

But  [  adn)it  that  all  ads  of  parliament  are  to  be  expound- 
ed according  to  the  true  meaning  to  be  colleded  from  the 
words  of  them>  and  that  muft  be  a  rule  in  this  cafe;  there« 
fore  I  will  endeavour  to  find  out  that  meaning,  i.  By  confi- 
dering  the  reafon  of  diftribution,  and  the  pradice  in  the  ec- 
clefiaAical  court  grounded  upon  that  reafon,  as  it  was  before 
this  (latute.  2.  By  confidering  the  words  of  the  ad  relating 
to  this  dauFe. 

As  to  the  rules  of  fpiritual  courts  in  ordering  diftribution, 
I  (hould  have  been  glad  the  parties  would  have  brought  civi- 
lians to  have  informed  us  concerning  the  grounds  of  their 
law  and  pradice  in  this  particular* 

Not  having  had  that  adtflance,  I  have  confidered  in  the 
beff  manner  I  can  upon  the  nature  of  the  thing,  whereupon 
I  apprehend  there  are  two  motives  of  diftribution,  one  in 
refped  of  the  inieftate,  another  in  refped  of  the  ordmary 
that  grants  adminiftration. 

In  refped  of  the  inteftate  it  may  be  thought  an  obligation 
upon  every  man  to  provide  for  thofe  which  defcend  from  his 
loins;  and  as  the  admintftraror  is  to  difcharge  all  other 
debts;  fo  this  debt  to  nature  ihould  likewife  exad  a  diftri- 
bution, to  all  that  defcend  from  him  in  the  lineal  degrees, 
be  they  never  fo  remote. 

And  becaufe  thofe  which  are  remote  have  not  fo  much  of 
his  blood,  therefore  the  meafure  (hould  be  according  to  the 
(locks,  more  or  lefs  as  .they  ftand  in  relation  to  him. 

Upon  this  reafon  reprefeotations  are  admitted  to  all  de- 
grees in  the  lineal  defcent. 

There 
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*P  ror  ^  Ther^  W  «o  fuA  QW««ti<>ii  tp  th?  If Wptc  kifuMrtd  ID  il 
^'  5  •  wjllat^ral  Upc,  ^h^r^fore  tl^y  ar^  npt  rcffftrdcd  bui  in  tmr 
fpffflk  of  proximity  a*  ih^y  ?krc  next  of  kw»  it  bci»g  to  he 
fnpppffclf  evpry  man  woul4  i^^t  lp»  f il^te  to  hi$  pr^t  ]p^ 
lif re(l ;  buf  tb^  children  of  thqfp  t l^t  i^e  ^fs^rcf)  Cfi«Rp  |ift 
vilh'vB  ihU  TWifep*  fpr  they  airr  ?  ckgr^^  Oiq^  i«iYKitt«. 

Ip  rcfp^d  of  the  ordip^ry  it  m^y  b«  c^wilidem)  thi|t  thoij^ 
that  frc?  Qf  cqtinl  <iecr^  ^pl)  scxt  of  kip,  h^  tb^j  pcvf ^  (p 
ID^ny^  opght  tQ  |Kt  ioDk^  upqa  \ff  the  ordinary  w^uk  W 
t<^u^  eye,  ib^rfforc  wjicn  hr  h^s  prcferre4  Ppf  (Albr  fA- 
lpipi(lration,  hp  opght  tp  giv«  fopnc  npcoippencc  ta  iHc 
pth«ra,  tbiit  he  ip#y  nQt  appear  partial,  they  beinji  a«  ^WH- 
ble  to  demand  and  have  ^naini(lfatiQP  ^  the  o|bf  r.  But 
th^  chiliiirett  pf  thpfe  which  %i;^  dece^fed  baue  nqc  (be  ^anie 
pretence ;  U>x  ^bey  were  pot  capable  to  coptcft  ib.f  i^o^Ur 
Wtipn. 

Another  re#rpn  there  is  to  exclude  reprefentatiqmi  io  tt* 
mote  degrees,  that  thereby  the  eftate  might  come  to  b^  dif 
vi^^d  imp  4p  (ngpy  m4  fp  (m^i)  p^M'ts  that  the  b^^fit  vould 
pQt  he  v^lmWe. 

I  h^ive  be9rd  civilians  f^y^  that  reprefentations  ^re  H^cSt^ 
ed  ip  remote  4^?c$  of  eplla^rgU  by  their  law  upon  this 
grquml 

>Iqw  the  qafe  qf  brpthcFS  ehlMren  ii  of  g  fi?ttx«d  oonr^^^v* 
^tion,  !•»  Ip  refped  of  the  obligatioa,  fpr  the  tnteftate  w#a 
a  kind  of  parent  to  his  brothers  children,  and  in  th#t  refped 
«n»rriagcsbetwcen  them  are  prphibitc4.  a.  There  isnod^in- 
g^r  th^t  {\^  fiibdivifiPPS  (hm\i  be  ¥ery  ipi^ny  apd  tb^  e^te 
rf^dyped  isto  very  f<PaU  pnrt? ;  fpr  brothers  end  fifters  €a«* 
not  be  many,  as  coufin  geripans  and  pther  rpioote  degr^ 
mayt  ?hf refof^  there  ipay  be  reafon  tp  ^^it  brothers  chil- 
dren tp  (Jiftribptiop  by  reprefi^ptf^tipn,  god  rejeS  ^M  Ux^^ 

Hri'mg  touched  the  reafppa  wbereppea  I  (Mppofe  4i^* 
blition  grounded^  concerning  the  pr^^ipe^  I  pan  only  fff 
^hat  \  hi^ve  le^irnt  by  enquiry  from  civilians  of  ipy  af:qQ«in- 
ti^iyre*  having  h^dpp  pth^rn^egqs  to  be  ipforo^of  it,  \\m. 
l«ir  pot  hs(ving  pFpdpice4  aoy  precedents  of  the  ijpimi^l 
cpurts  op  either  f^de. 

]p  tN?  9afe  at  b^r  the  Pfd^r  of  the  fpiritm)  ooprt  is  C^kr  ^ 
diftribution  to  the  brothers  childrep  pf  the  ^ol^Uergk,  who 
are  90t  the  inteftgtes  brpthers  children;  ep4  by  th^  it 
(hpgid  feem  gs  if  their  Uw  (if  we  tb^oaii  hi  them  gippe) 
would  carry  pp  th?  4i(lnbptipp  by  feprefen^tk^Bs  Ip  a  aore 
repnote  4?gree. 
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*  But  I  have  been  informied  by  eminent  civilians  of  my  •  p,  ^q^^ 
tcquaintance*  I  Tuppore  I  may  name  them  without  their  dif-* 
pl<afttre,  fir  Le^ne  Jihkinff  judge'of  the  prerogative  courtf 
snd  (ir  RtAert  JVifman  dean  of  the  arches,  that  it  is  tho 
conftant  and  clear  pradice  of  their  court  to  rejed  all  repre- 
fentattons  of  collaterals,  except  children  of  the  inteftate^s 
brothers  and  fifters. 

I  am  fon^  the  plaintiff  in  this  prohibition  did  not  feek 
redrefs  by  way  of  appeal,  that  we  might  have  feen  whac 
would  have  been  finally  ordered  in  tlieir  law,  by  which  we 
might  have  known  how  their  law  ftood,  as  to  this  point, 
which  might  have  given  us  fome  light  towards  the  under- 
fbmding  this  aft. 

I  muft  confefs  that  I  do  acquiefce  in  the  opinion  of  thofe 
learned  men,  and  take  their  law  to  (land  in  this  point  for 
the  exclufion  of  all  reprefentations  to  remote  coliaterals. 
I  give  little  credit  to  the  fentence  in  thiscauft:  I  remember 
tbe  fame  judge,  the  archdeacon  of  HunttngtMf  the  other 
day  ordered  diftribution  amoogft  the  kindred  of  the  firft 
inteftate  upon  an  adminiftration  cum  Teftamento  armexop 
where  the  rejiduum  homrum  was  devifed  to  the  executor,  who 
died  imeiHate,  whofe  next  of  kin  ought  clearly  to  have  had 
it,  which  .occa(ione4  c^ui"  granting  a  prohibition  upon  fight 
of  the  femence.  This  being  the  fame  judge,  t  have  the 
lefs  reverence  for  his  opinion  in  the  other  matter. 

I  will  now  confider  the  words  of  the  ad  of  parliament, 
whereupon  this  queftion  arifeth,  they  are  thef^, 
'    \T!ke  nfidue  of  the  faid  eftate  to  be  dtjlribuied  equally  to 
every  of  the  next  of  kindred  of  the  intejiate^  who  are  in  equal 
degree^  and  thfe  who  kgally  reprefent  them. 

Provided  that  there  be  no  repreffntatfont  admitted  amongft 
eollaterali  after  brothers  and  Jijters  children.] 

Upon  thefe  words,  the  queftion  is  thqs.  Whether  in  the 
collateral  line  only  the  inieftate^  brothers  and  fitters  children 
can  be  admitted  to  have  diftribution  Jure  reprafentationh  in 
loco  parentis^  or  whether  reprefentations  are  admitted  in  re- 
moter degrees  of  collaterals  to  the  children,  of  foch  as  yrere 
brothers  and  fifters  tothe  collaterals. 

In  ftiort,  whether  the  words  brother  atxi  Jillar  fliall  relato 
to  the  inteftate,  or  to  the  collaterals. 

I  hold,  that  the  words  of  the  aft  muft  be  upderftood  of 
brothers  and  fifters  to  the  inteftate,  and  not  of  brothers  and 
fifters  of  remoter  collaterals ;  for  theft  reafons : 

•  I.  All  other  relative  terms  generally  exprefTed  through  ^  p    ^^^^ 
the  whole  aft  have  the  inteftate  for  their  correlative,  fo        '   ^  ^ 
(wife)  is  meant  wife  of  the  inteftate,  (children)  are  chil- 
li h  dren 
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dren  of  the  iolcftate^  (heir  at  law)  is  of  the  inteftate^  fi> 
that  in  th^  moft  plain  and  obvious  fenfe,  the  inteftate  ooghr 
|)ere  to  be  taken  for  the  correlalive  id  the  words  brother* 
and  fiflcrs; 

2«  My  fecood  reaibn  is,  Beeaufe  the  diilribation  Ugi«e9 
by  the  ad  for  their  relation  to  th^  intedate,  and  not  for 
their  relation  to  the  collaterals,  therefore  the  relation  men* 
tioned  ought  naturally  to  refer  to  the  intefiate,  and  not  to 
the  GoUaterals.  There  n)ay  be  cafes  put  wherein  brothers 
and  (iflers  children  of  collaterals  may  be  no  kin  to  the  in- 
teftate,  if  they  were  by  the  half  blood,  and  it  cannot  be 
pretended  that  fuch  (hal)  havc*a  (bare  in  the  didribution. 
Now  why  fliould  the  words  be  taken  in  the  fenfe  that  com- 
prehends thofe  that  have  no  tit4e  to  diftribution  ? 

3.  My  third  reafon  is,  Beeaufe  as  thefe  words  compre- 
hend more  than  oqght  to  have  didribution  in  fome  inftanoes, 
fb  they  fall  fhort  and  leave  out  many  that  by  parity  of  rea* 
fon  ought  to  bav^  diftrtbotion,  and  therefore  this  rcnfe  they 
woold  put  upon  the  words  is  very  improper* 

At  for  ii^ftance. 

Suppofe  the  ne^t  of  kto  are  nephews  by  feveial  b!t>tbers, 
and  fom^  of  them  are  dead,  leaving  children,  thefe  children 
are  not  brothers  children  to  the  collaterals,  and  cannot,  with- 
V)  the  wprds  claiiti  any  ihare ;  but  if  by  chance  any  of  them 
had  had  uncles  furviving,  then  they  had  been  brothers  chU- 
^en  to  the  collaterals. 

So  if  the  next  of  kin  are  coufm-germant,  and  fome  of 
them  are  brothers  to  one  another,  others  are  not ;  the  chil- 
dren of  fych  of  them  as  had  brothers  that  furvived  the  tef- 
tatdr  (hall  have  a  (hare,  but  the  children  of  fuch  who  bad. 
tio  furviving  brothers  (hall  have  no  (hare,  which  is  moft  ab- 
ford,  for  they  ought  to  have  a  fhare  as  they  relate  to  the  in^ 
leflate,  and  not  as  they  rdiite  to  the  collaterals. 

I  moft  needs  fay  it  is  hard  to  imagine  the  parliament 
could  overfec^  t)ie{e  abfurdities  which  are  fo  plain  ia  confe* 
quence,  and  they  had  been  fo  eafily  avoided,  that  we  ought 
for  that  reafon  to  believe,  that  they  meant  the  relation  to 
.the  inteftates  in  this  as  well  as  other  places. 

If  they  had  mcfant  the  relation  (hould  have  been  to  the 
collaterals,  how  eafily  might  it  have  been  exprefled  fo,  and 
by  words  that  would  have  bropght  in  all  cafes  in  parity  of 
*  V.  504**  degree,  as  if  it  had  been  thus  exprefTed  (Provided  thai 
there  be  no  reprefentatims  admitted  among Ji  collaterals  after 
their  children  ) 

This  had  been  without  atpVtguUy  or  quefiion^  and  it^had 

extended 
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extended  to  all  ctres  in  fori  gradu,  and  to  110  cafe  but  where 
(here  was  kindered  to  the  ioteftate. 

I  cannot  imagine  the  parliament  meant  to  let  in  repre* 
feotations  in  remote  degrees,  bccaofe  they  might  fo  eafily 
have  cxpreffed  it  in  plain  terms,  and  they  would  certainly 
have  done  it  in  this  ad,  which  is  carefully  penned  in  other 
parts  of  it. 

4*  /C  fourth  reafon  is,  Becaufe  the  excluding  repi^fen- 
tations  in  a  remote  degree  agrees  with  the  reafons  upon 
which  diftriburion  is  grounded.  For,  i.  Nephews  and 
nieces  to  the  intellate  are  of  fo  near  relation,  the  intefiate 
having  been  as  a. parent  to  them,  that  they  are  of  great  re- 
gard, whereas  remoter  degrees  have  no  regard  but  for  their 
proximity  (becaufe  there  are  none  nearer)  and  therefore  no 
reafon  to  admit  repreientations  amongft  them,  to  bring  in  s 
remote  degree  to  (hare  with  thofe  that  are  nearer  of  kin. 
2.  Again,  Nephews  and  nieces  cannot  be  many,  fo  that  the 
divifion  cannot  come  into  very  many  parcels  ;  but  in  a  re- 
mote degree  there  may  be  very  many  of  the  fame  degree, 
and  to  admit  a  fubdivifion  to  the  children  of  any  deceafed 
would  make  the  (hares  of  fuch  children  very  incon(iderable» 
not  worth  demanding. 

5.  My  fifth  reslfon  is,  Becaufe  by  the  opinion  of  the 
learned,  the  law  and  pradice  of  the  fpirituai  courts  before 
this  ad  did  exclude  all  reprefentations  of  collaterals,  after 
the  inteftates  nephews  and  nieces. 

The  whole  fcope  of  the  ad  was  to  make  their  jurilHIc* 
tion  as  to  diftriburion  legal,  which  before  was  condemned 
by  thC' king's  courts,  and  the  fiords  of  the  ad  (kgaOy  rept$^ 
fmting)  (pro  fuo  cmq\  jure)  and  (according  to  the  laws  in 
foch  c^fes j  and  (the  rules  and  iinoitations  fet  down)  (hew 
that  there  is  a  reference  to  their  lav^s.  Now  if  there  were 
an  opinion  this  way  before  the  ad ;  there  is  great  reafon  to 
believe  this  claufe  was  founded  upon  that  opinion,  and  to 
expound  it  that  way.  I  never  heard  of  any  opinion  that 
before  the  ad  the  reprefenutlons.  were  bounded  to  brothers 
children  of  collaterals.  Ir  may  be  the  learned  Dodor  who 
iiath  ordered  dlftribution  in  this  cafe,  has  done  it  upon  an 
imagination^  that  this  claufe  has  changed  their  law  in  this 
particular,  taking  it  in  that  fenfe  that  my  brothers  do  that 
have  argued  againft  me. 

*  I  (hall  now  obfi^rve  the  objedions  that  are  made  a*  «  p^  c^. 
gainft  me. 

1-  Objeff.  They  fay.  Ad  proximum  antecedent  fiat  reh^ 
th,  and  the  next  precedent  relative  is  the  word  Collaterals. 

Sol  This  maxim  hath  always  this  refiraJnt,  that  it  mud 
H  h  2  agree 
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Agree  with  the  fenfe,  fo  that  it  admits  an  enquiry  which  re« 
lative  bed  agrees  with  the  fenfetand  we  muft  judge  accord^ 
.        .  ing  to  the  fenfe,  and  not  bj  the  order  of  words. 

2.  Objeff*  They  fay  it  is  ((range  this  Pr&vifi  (hould  re- 
{train  reprcfentations  of  collaterals  to  one  particobr  cafe^ 
which  were  left  under  a  generality  before. 

^0/.  I  fee  no  caufe  of  wonder^  if  it  were  fo;  but  that 
which  is  called  a  generality,  is  by  the  words  (legaJ  rtfrt^ 
fentaiives)  and  if  by  the  courfc  of  their  law  reprefentation9 
were  not  admitted  tq  other  collaterals  than  brothers  and 
iifters  children^  then  thofe  remoter  degrees  had  no  legal  re* 
prefcntations;  fo  that  this  daufe  is  but  explanatory  of  the 
word  (kgal)  in  the  ftnfe  of  their  law,  our  law  having  no 
notice  of  it  at  all. 

3.  Obje^.  They  fay  there  is  no  inconvenience  in  the 
other  cxpofition,  but  it  fecjns  reafonable  that  the  nepbewa 
in  all  cafes  (hould  have  a  (hare  wish  the  uncles. 

SoL  I  have  already  (hewn  by  my  reafons,  that  by  the 
other  expo(ition  the  fymmetry  and  reafon  upon  which  diP 
tribution  is  grounded  fails,  and  many  abfurd  cafes  will  follow 
upon  it. 

4.  Obje^.  Then  they  obje£k  that  there  are  few  ads  of 
parliament  that  provide  for  all  cafes;  there  are  dfuromf^ 
upon  the  raoft  clear  laws,  and  the  fenfe  of  an  aQl  muft  not ' 
for  that  be  loft. 

SoL  I  confefs  a  law  clearly  penned  (hall  have  its  force  in 
cafes  it  does  reach,  though  it  does  not  reach  all  cafes ;  but 
where  a  law  is  penned,  that  it  may  be  expounded  one  way 
0/  otber^  and  there  is  a  queftion  of  the  meaning  of  it,  it  is 
raore  natural  to  believe  it  was  meant  in  that  way  that  is  clear, 
and  that  reaches  all  cafes  that  are  in  parity  of  reafon,  than 
ID  that  way  that  has  abfurd  confequences,  as  this  hath,  both 
by  including  thofe  which  were  not  intended,  and  leaving  out 
tbofe  which  ftand  in  the  fame  degree,  as  I  (hewed  before. 

To  conclude,  I  conceive  this  zQi  was  intended  for  a  plain 
tLile,  and  I  think  it  much  better  to  interpret  it  in  the  rooft 
plain  and  obvious  fenfe  which  will  e(labli(h  the  fucce(fion  of 
peffonal  eftates,  according  to  reafon  and  fymmetry,  than  to 
ftrain  to  find  out  another  fenfe  for  the  fake  of  remote  kin* 
dred,  that  are  of  no  regard,  which  will  produce  apparent 
P.  ro5/A^f"f<l>^ic^>  *  *D^  fubjed  perfonal  eftates  to  fanciful  and 
'  '  ^  intricate  difputes,  that  will  need  another  aft  to  compofe 
and  fettlo. 

Having 
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Having  defired  the  ojlinioii  of  the  learned  Dodors  of 
Da^ort'Commons  upon  the  quefiion  following. 

Whether  before  the  late  ftatute  of  22  Car.  2.  for  fettling 
ioteilates  eftates  upon  ordering  diftributions,  reprefentations 
were  admitted  amongft  collaterals  in  remote. degrees?  or. 
Whether  there  wece  any  bounds  fet  by  their  law  or  prac- 
tice beyond  which  reprefentations  were  rejeded,  and  what 
thofe  bounds  were  ?  or.  Whether  it  was  not  merely  difcre* 
tionary  as  the  ordinary  thought  fit  ?  I  received  this  anfwer 
from  them : 

In  nsaking  diftributions  of  intefiates  eftates  amongft  col- 
laterals, our  civil  law,  and  the  prafiice  of  the  ecclefiaftical 
courts  have  conftantly  obferved  thefe  two  rules. 

The  firft  is,  Reprdfentatio  in  JiUus  fratrum  li  firorum 
fMium  Jpam  htAetf  ad  ulieriorei  vero  Cottaferaks  non  exten- 
diiur. 

The  fecond  is.  That  in  cafe  there  be  no  brothers  nor 
brothers  children,  vocatitur  ad  fuecejpmem  reliftd  Col/aterales 
auictmqi  in  gradu  fimt  proximioriSf  remotioribus  fxehtfis,  Ita 
fuod  irfalliUHter  jemper  prior  in  gradu  fit  potior  in  Juccef- 
Jknof  whereby  reprefentation  muft  needts  be  out  of  doors, 
the  next  of  kin,  whether  one  or  more  being  only  to  be  ad- 
initted  to  the  diftribution, 

loMayi68i«  Robert  Wifeman, 

Thomas  Exton, 
Richard  Lloyd, 
Edward  Matter, 
William  Trumbil. 
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ABATEMENT,  fet  PLEADING. 

MANY  things  rtay  be  plead- 
ed in  bar  and  in  abatement 
too*  Pages  57,  395. 

Payment  to  the  plaintiff,  or  a  ftran- 
ger,  is  a  plea  in  difcharge,  and 
yet  it  may  be  pl^ded  in  bar,  ibid. 

A  plea  in  abatement  Puit  darrein 
cmtinuanee  in  a  re^l  adion  is  pe- 
remptory^  ii8,  119 

Where  an  adion  founded  on  con- 
trad  is  brought  againft  two,  and 
the  one  dies,  the  writ  (Hall 
abate,  although  they  are  execu- 
tors ;  but  in  anions  of  trefpafs 
which  are  grounded  upon  a  tort, 
the  death  of  one  fliall  not  abate 
the  writ,  131;  463 

In  an  tndebitatur  AJfumpftt  by  five 
executors  for  monies  received  to 
the  teftator's  ufe  :  the  defendant 
pleads  in  abatement  that  two  of 
the  plaintifFs  are  under  the  age  of 
feYentecQ    years;    the    pUintLflF 


denaun ;  and  if  the  third  that 
was  full  of  age,  and  the  infants, 
ought  to  join,  was  the  queflion ; 
but  not  refolvcd.  Page  198 

ACCORD. 

Accord  i^  no  good  plea  to  an  ac- 
tion of  trefpafs  and  aflauk,  ex- 
ecuted in  the  whole,  203 

In  an  Indebitatus  AJfumpJit  for  waxes 
fold;  the  defendant  pleads  an 
agreement  betwixt  the  plaintiff 
and  the  defendant,  and  the  fon 
of  the  defendant,  that  the  plain- 
tiff (hould  deliver  to  the  defend- 
ant divers  clothes  of  the  defend- 
ant's wife's,  then  in  her  cuftody, 
and  that  the  plaintiff  (hould  ac- 
cept his  fon  for  her  pay-mafter 
for  9  /.  in  full  fatisfadion  of  the 
AJfumpfit^  and  (hews  the  deli- 
very of  the  clothes  by  the  plain- 
tiff, and  that  the  fon  at  the  day 
tendered  iKe  9  /.  and  the  plain- 
tiff 
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tiff  rtfured  it ;  MXti  that  the  fon 
wts  always  fince,  and  yet  is 
ready  to  pay  the  fame ;  the  plain- 
tiff demurt.  For  although  as 
vas  alledged^  of  ancient  time  the 
pleading  an  actord  without  exe« 
cmion  of  the  whole,   was  not 

•  goody  according  to  the  refolution 
in  Peyh^s  cafe,  yet  of  late  it  hath 
been  held,  that  on  mutual  pro«^ 
mifes  an  afiion  lies,  and  confe- 
quently  there  being  equal  reme- 
dies, an  accord  may  be  pleaded 
without  execution;  which  was 
agreed  by  the  court,     Page^t^o 

Yet  in  the  principal  cafe  judgment 
was  given  for  the  plaintiff,  i. 
Becaufe  it  doth  not  appear  that 
there  is  any  confideration  that 
the  fon  fliould  pay  the  9/.  but 
only  a 'bare  agreement,  a*  Ad- 
mit the  agreement  would  hind, 
yet  now  by  the  flatute  of  frauds 
and  perjuries,  this  agreement 
ought  to  be  in  writing,  or  elfe 
the  plaintiff  could  not  have  any 
remedy  thereon ;  and  though  00 
tuch  agreement  the  plaintiff  need 
not  fet  forth  the  agreement  to  be 
in  writing ;  yet  when  the  d^- 
^  fendant  pleads  fuch  an  agreement 
in  bar,  he  muft  plead  it  fo  as  it 
may  appear  to  the  court,  that 
an  a^ion  will  lie  upon  it ;  for  he 
ihall  not  take  away  the  plaintiff 's 
aSion^  and  not  give  him  another 
upon    the    agreement    pleaded, 

450 

Arbitrement  is  a  good  pl^a,  wtth^ 
out  performance^  W* 

ACCOUNT, 

In  account,  and  judgment  qmde^'^ 
pttM^  the  defendant  before  audi- 
tors jpleads  a  fpecial  >plea|  (viz  J 


the  zdt  of  obiivtony  and  it  (eem* 
^ed  to  the  court  to  be  a  good 
plea,  and  needed  not  to  be  plead- 
ed in  bar  to  the  firft  adion, 

P^g^  57 

When    the   plaintiff    in    account 

charges  the  defendant  as  receiver 

from  fuch  a  time  to  fuch  a  timcy 

he   ought   to  anfwer  precifely. 

ibid. 

ACTIO  tr,  tnd  ACTION  upon  the 

CASE. 

Upon  a  wager,  whether  the  eUeft 
ion  of  a  puifne  knight  bachelor, 
or  th^  grand- child  of  an  eUer 
knight  bachelor  (bould  have  the 
precedency  by  the  judgment  of 
an  herald  5 

Adion  upon  the  cafe  lie|h  opt  for  t 
legacy,  23,  24 

Adion  upon  the  cafe,  the  plaintiff 
.  declares  that  he  was  feifed  of  an 
anciei^t  meffuage,  Cffc.  within 
the  pariih  of  S.  and  that  he,  and 
all  thofe  whofe  eftate  he  hath  in 
thefame^  have  time  out  of  mind 
ufed  to  fit  in  a  feat  in  fuch  an 
aide  in  the  faid  ^hurch,  and  that 
the  defendant  had  difturbed  him; 
softer  verdid  for  the  plaintiff,  it 
was  beldji  that  the  co^nt  is  good, 
without  Slewing  any  reparation  ; 
oiherwife  in  a  pKohibttfon,      5a 

A£^ion  upon  ^he  cafe  brought  agaiaft 
the  Cuftos  Brevium  (J  Rotubmmf 
for  that  by  his  negligence  a  judg- 
mient  was  razed,  53 

AQion  OQ  the  cafe  lies  ju^d  crimen 
Felom^  ei  impofititf  6t 

Ad^on  upon  tbp  cafe  lies  for  a  falfe 
return  on  a  Afandamuf,  68,  432 

In  an  adion  of  the  cafe  for  flopping 
hi^  lights  tbeofe  w»Sj  that  H. 

feMed 
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finfed  of  t  piece  of  ground^  and 
buildii^  a  fnelTuage  upon  part  of 
it,  he  grants  the  other  part  of 
the  faid  ground  to  A.  who  builds 
upon  its  and  obftruds  the  lights 
of  the  firft  meflfuage ;  and  by  the 
better  opinion  held  that  he  may, 
Page  87 

A€tton  upon  the  cafe  doth  not  lie 
for  malicibufly  indiding  one  of 
RefcoQs,  or  for  the  malicious  in- 
diding  one  of  a  trefpafs,       135 

Adion  on  the  cafe  lies  for  malici- 
oufly  indiding  the  plaintiff,  be- 
ing a  juftice  oi  the  peace,  for  de- 
livering a  vagrant  out  of  cuftody 
without  examination^  for  that 
here's'  dander  as  well  as  crime, 

180 

An  afiion  on  the  cafe  in  the  nature 
of  confpiracy  lies  for  levying  a 
plaint  to  caufe  the  plaintiff  to  be 
arretted  without  caufe,  176 

An  aAion  of  the  cafe  in  the  nature 
of   confpiracy  lies  againft  one 

>  only  for  indifiing  the  plaintiff  of 
Barretry,  180,  176 

In  an  adion  of  the  cafe  the  plaintiff 
declares,  that  he  did  lend  his 
gelding  to  the  defendant  to  jride 
from  Lmdon  to  Torkt  and  the  de«> 
fendant  abufed  him  in  ithure\ 
after  verdifi  for  the  i^laintiff,  in 
ftay  of  judgment  it-*  was  moved, 
that  there  is  not  any  vifne  where 
the  ablife  of  the  horfe  was,  but 
only  Iff  Himrii  and  judgment 
ftayed  until,  t^c.  187 

An  adion  00  the  cafe  lies  againft  an 
atiomey  for  entering  judgment 
againft  a  defendant  before  the 
lilies  were  out,  byreafon  where- 
of he  was  prevented  from  mov^ 
ing  in  arreft  of  judgment^      1 94 

An  adioo  of  the  cafe  for  keeping  a 
Qiarket  ia  prejudice  of  the  plain« 


tiff's  market  does  well  lie,  al- 
though the  defendant  does  not 
keep  his  market  00  the  fame  day 
the  plaintiff  keeps  his.  Page  195 

An  adion  on  the  cafe  doth  not  he 
for  the  lofs  of  the  fervice  of  hts 
apprentice  for  the  whole  refidue 
of  the  term  of  his  apprenticefliip, 
till  the  fame  term  be  expired, 
200,  20 1 

An  adion  upon  the  cafe  liesagainll 
the  mailer  of  a  (hip  for  keeping 
goods  fo  negligently  that  they 
were  flolen  away  whilft  the  (hip 
lay  in  the  river,  ^  2ao 

Ah  adion  on  the^afe  lies  againft  a 
biihop  for  not  taking  caution,  if 
the  party  exconununicated  re- 
quires it,  22S 

The  father  (hall  not  have  an  adion 
for  the  lofs  of  the  marriage  of  hia 
fon  and  heir,  except  when  « 
ftranger  takes  him  by  force  and 
marries  him ;  but  if  the  fon  mar- 
ry  himfelf,  or  a  ftranger  procures 
him  to  marry  one,  the  father 
hath  no  remedy,  259,  260 

The  father  cannot  maintain  an  ac« 
lion  for  the  affault  of  his  daugh* 
ter,  but  only  by  reafon  of  the 
lofs  of  her  fervice ;  Per  Raymond 
baron,  a  60 

In  a  fpecial  adion  of  the  cafe  the 
pliintiff  declares,  that  he  is  a 
hackney  coachman,  and  that  the 
defendant,  with  an  intent  to  dif- 
grace  him,  did  ride  fkimmington, 
and  defcribes  how,  thereby  fur- 
miftng  that  the  plaintiff's  wife 
had  beat  the  plaintiff,  and  by  rea- 
fon thereof  perfons  who  formerly 
ufed  him,  refufed  to  come  into 
his  coach  to  be  carried  by  him  ad 
damnum ;  after  verdid  for  tbe.plain- 
tiff,  judgment  was  given,  jquod 
queroisnilcafiat  per  Billamp  401. 

In 
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}n  ao  a£tion  of  the  cafe  for  not 
l^rinding  at  his  mill ;  where  one 
prefcribes  for  multure,  he  ought 
to  aver  that  his  mill  is  fufficient 
to  grind  all  the  corn.      Page  32  7 

An  adion  of  the  cafe  lies  for  mali- 
cioufly  profecuting  the  plaintifF 
in  the  ecclefiaflical  court,  for  pot 
making  his  account  as  charch- 
vardeo  of  the  pariib  of  D.  the 
defendant  knowing  that  the 
plaintifF  had  made  his  account 
before,  which  was  approved  of 
by  the  pariib,  418 

Every  man  (hall  recover  according 
*  to  the  right  he  hath  at  the  time  of 


in  the  cafe  of  the  king^  the  intent 
.    is  punishable  Page  20 

Tiou  art  a  traitor  and  a  rebels      23 
TAou  hafi  ftolen  our  bees  (innuendo  a 
Jlock  of  bees)  they  are  hidden  wt^ 
der  the  old  wommCs  hempfeck,  and 
thou  art  a  thief '^    after  verjift 
judgment  for  the  plaintiflF,       33 
T^u  art  a  thiefandhajljlolen  my  trets^ 
,  adionable;  for  it   (hall    be  in- 
tended fuch  trees  whereof  theft 
may  be  committed,    ~         ibid^ 
Dacy  /'/  a  witcht  and  deferves  better 
to  be  hanged  than  old  Arthur^  who 
was  hanged  for  a  witck,  adjudged 
adionable,  35 


the  bunging  the  aSion  only,  463  'Ortonfzys,  I  am  a  perjured  knave. 


And  therefore  if  the  heir  brings  an 
ejednnent,  and  his  anceftor  dies 
fubfequent  to  bis  nQion,  he  (hall 
not  recover,  ibid. 

ACTION  for  WORDS. 

The  defendant  being  feifed  of  lands 
4     faid  of  the  plaintiff,  he  had  forged 
a  deed  to   cheat  him  of  his  land, 
and  he  gave  A.  B.  40  s.  for  ingrof-> 
fing  it,  an  a6iion  lies,  .    4 

/  willindi^  Richard  Rawlins  at  the 
next  fejpons^  and  he  fball  lofe  his 
efiate,  and  it  (ball  go  hard  with 
him  for  his  life^  but  his  eflate  he 
fball  furely  lofe  .for  marking  my 
Jbeep,  not  aftionahle,  la 

Kuttal  that  was  Solomon  Smith's 
clerk  is  a  knave  and  a  rogue,  and  I 
will  prove  it,  and  he  is  in  New- 
gate, and  is  to  be  hanged  for  couU" 
t erf ei ting  the  king*s  hand  and  feal, 
adjudged  a£^ionabie,  17 

He  is  a  bafe  fellow f  and  I  will  quef^ 
tion  him  ere  long,  for  that  he  would 
have  taken  away  the  king's  life ;  it 
feemed  10  the  court  that  the 
words  were  adionable,  becaule 


but  he  is  a  perjured  knave  as  well 
at  If  for  he  and  Field  Jwore  for  one 
amther,  a&ionable,  '51 

If  words  are  adionable  at  fird,  the 
damages  after  doth  not  give  caufe 
of  adion,  and  therefore  the  fta- 
tuteof  limitations  of  two  years  i| 
a  good  bar  in  that  cafe,       .    61 

But  where  the  words  at  the  time  of 
the  fpea^ing  are  not  afiEionabk, 
but  by  reafon  of  them  the  partf 
after  lofes  his  prefermeut,  in  that 
cafe  the  (tatute  of  limitations  of 
two  years  is  not  any  bar,     ibid. 

To  call  a  tradefman  a  cheat,  an  ac- 
tion will  lie  if  he  fpeaks  of  his 
profciHon^  but  to  fpeak  it  gene- 
rally it  will  not,  62 

Tou  are  a  whore,  &c«  per  quod  (be 
has  loft  her  marriage ;  6nverdi& 
and  judgment  for  the  plaintiff  in 
the  Marjba/fea,  2&gntd  for  er- 
ror, .that  it  doth  not  appear  that 
the  caufe  of  adion,  visn.  that  the 
lofs  of  the  marriage  was. within 
thejurifdidionof  the  court,  and 
the  other  words  are  not  adiooa- 
b!e,  and  judgment  reverfed,    63 

The  plaintiff  declares  that  he  is  aod 

bath 
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hath  bceD»  and  was  fuch  a  day 
the  mafter  of  «  bark;  the  de- 
feodant  faid  to  hiniy  thou  art  a 
cieaiing  knc^i  and  a  cheating  rogue  ^ 
and  thou  hafi  cheated  my  fon-in- 
Jinifi  John  Bradley,  of  a  cable 
rape  which  bebngs  U  Phe  bark,  if 
adionable,  quare.  Page  7j 

An  adion  brought  by  a  reeder  for 
th^fe  words,  ym  cheated  Mr. 
Rawley  of  a  fannel  of  reed^  not 
aQionable,  75 

Tht  plaintiff  brings  an  aSion  in 
London  for  thefe  words,  thou  art 
a  whore  ^  my  hufbanfe  whore^ 
and  the  defendant  removes  it  by 
Habeas  Corpus  into  this  courtj^ 
and  a  Procedendo  was  granted  by 
three  judices,  Hidie  chief  juftice 
diffentinff,  8| 

The  plaintiff  counts  that  he  is  ^ 
iinae-burner,  and  gets  his  living 
by  buying  and  felling  th^reof^ 
and  that  the  defendant  faid  ojf 
the  plaintiff /ft  arufua^  that  John 
Terry  //  a  run  away,  and  is  a, 
hafe  cheating  rogue^  and  John 
Terry  fbatl  never  think  to  bring 
John  Webb  where  he  is  himfelf^ 
ofhl  rather^  than  fo  /  will  fp^ni 
20 1.  The  court  was  divided 
touching  thefe  words,  and  no 
judgment  given,  87 

In  ancient  ^ime  it  wa^  the  conftant 
courfe  in  declarations  for  words, 
to  lay  a  Colloquium,  and  it  was  a 
grand  doubt  if  it  was  good  with- 
out it,  until  Snuth  and  Ward's 
cafe  in  Cro,  Jac.  and  there  re- 
folved  de  §^ente  fupplies  the 
Colloquium,*  .  Hid. 

Thou  art  a  baud,  and  J  will  prove  you 
a  baud,  and  you  took  5  a.  for  a 
clean  pair  ofjbeetsfor  two  whores 
and  two  rogues ;  it  Teemed  to  the 
court  the  words  are  adidnable. 


Pagei%$ 

The  plainriff  declares  he  is  a  mer- 
cer, and  that  the  defendant  fai4 
to  him  thefe  words,  thou  art  4 
cheating  knave  and  ^  rogue,  noi- 
adiooable,  169 

The  defendant  faid  of  the  plaintiff 
being  a  merchant,  and  nuintain* 
ed  himfelf  and  his  family  by  buy>- 
ing  and  ftlling,  Auften  Drake  ie 
broke  and  gone  to  Virginia,  /  hof^e 
ill  fortune,  for  Auften  Drake  is 
failed,  and  I  have  lofl  my  moniet\ 
Auilen  Drake  //  a  beggarly  fellow^ 
and  not  worth  a  groat,  and  nht 
able  to  pay  his  debts,  asid  rides 
abroad  with  his  man  double  armed 
for  fear  of  bailiffs,  held  aSiona- 
ble,  184 

Thfc  plaintiff  declares,  that  he  is  an 
attorney  of  C.  B.  and  that  the  de- 
fendant and  he  had  difcourfe  of 
the  plaintiff,  and  of  his  profe(Iion» 
and  that  the  defendant  faid  to 
the  plaintiff  in  auditu  quampbsri^ 
morum,  thou  canfl  not  read  a  de^- 
claration,  adionable,  196 

The  plaintiff  declares,  that  he  was 
at  the  time  of  the  words  fpoken» 
and  yet  is  a  merchant,  and  that 
there  being  communication  of 
him,  the  defendant  fp^ke  thefe 
words  of  him,  /  believe  all  is  not^ 
well  with  Daniel  Vivian*  there 
are  many  merchants  that  have  hte* 
ly  failed^  and  I  expeil  no  otherwife 
^Daniel  Vivian ;  adjudged  for 
the  plaintiff,  207 

The  plaintiff  declares,  that  he  is  a 
keeper  of  livery  ftables,  and  an 
Inn  at  the  Betlfavage  \  and  the 
defendant  had  other  flables  for 
the  faid  purpofe,  in  the  fame 
yard ;  a  ftranger  comes  with  a 
waggon  into  the  fame  yard,  and 
demands  of  the  defeodaut  which 

it 
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h  Bellfavage'Im;  the  defendant 
replies,  this  is  Bellfavage^Inn^ 
deal  not  with  the  plaintiff  for  he 

•  is  broke,  and  there  is  neither 
entertainment  for  man  nor  horfe ; 
after  verdid  for  the  plaintiff, 
judgment  was  given  for  the  plain- 
tiff  after  much  debate.  Page  231 

The  plaintiff  declares,  he  being  a 
clergyman,  the  defendant  faid  of 
him  thefe  words,  v/2.  Francis 
Wall  1/ «  f^iV/,  and  he  ftpk  plate 

•  from  Maudlin  College  mOkford, 
and  I  bought  plate  of  one  in  Oxford, 
and  gave  H  to  tie  college  for  that 
plate i  and  thereby  faved  kimfrom 

-  behig  hanged,  ad  damnum  500  I. 
The  defendant  pleads  in  bar  by 

•  attorney,  that  ante  diem  i  July 

•  12  Car.  2,  the  plaintiff  married 
rhe  defendant,  and  the  plaintiff 
'demurred ;   and  adjudged  for  the 

^    defendant  though  pleaded  in  bar, 

39S 
The  plaintiff  declares  he  was  foch 

a  day  deputy  lieutenant  for  the 

•  county  of  MiddlefeXf  and  one  of 
'  the  king^s  privy  council  for  the 
«    realm  ot  Ireland,   and  ftood  to  b^ 

-  chofen  burgefs  for  the  parliament 
oxChrifl'Church,  and  that  the  de« 
iendant  fpake  thefe  w&rds  of 
him,    (viz.)   he    is  a    Papifl ; 

•  and  adjudged  the  words  were  ac- 
tionable, and  jadgment  affirmed 
on  a  writ  of  error  brought  there- 
upon, 432,  483 

The  fenfe  of  words  alter  as  the 
times  alter,  for  though  formerly 
(Papift)  was  not  adionable, 
yet  now  it  is  grown  a  word  of  re- 
proach ;  fo  to  fay  of  an  attor- 
ney he  is  a  knave  anciently  was 
nor,  but  now  it  is  a^tonable, 
482,   483 


ADJOURNMENT. 

All  adjoomments  of  tise  feflions  are 

*    in  the  preter-tenfe,  and  foof  in- 

didmenta.         Pages  115,  it 6 

ADMINISTRJTION. 

It's  in  the  power  of  the  ordioary  to 
Gonmitt  adminiftration.  la  the 
wife  or  next  qf  kin ;  but  when 
be  hath  committed  it  to  one  be 
cannot  repeal  it,  and  cocmntt  it 
to  another,  93 

The  fetber  is  next  of  blood  to  his 
child    to   whom  adminiftratioo 

'    (hall  be  committed,  ibid. 

Adminiftratioo  is  committed  to  J. 
S.  who  grants  the  goodi  of  the 
intefiate,  and  after  f^itii  in  the 

'  court  chrtftian  by  citation  to  re- 
peal this  adminiftration,  U*s  there 
confirmed,  and  after  an  appeal  is 
brought  of  that  (entence,  and  the 
fentence  and  alfo  the  adminiftra- 
tion is  reverfed;  yet  adjudged 
notwithftanding,  that  the  grant 
of  7.  J*.  isjgood,  a24 

A  man  dies  tnteftate,  having  neither 
wife  nor  child,  nor  father  dor 
mother ;  but  his  next  of  kin  be- 

'  ing  two  aunts,  one  whereof  was 
dokd  in  h!8  life-time,  and  the 
other  having  adminiftratioo,  the 
queftion  was,  whether  the  diil- 
dren  of  the  deceafed  aantihall  be 
admitted  Jure  repr^fenUtimus  in 
loco  parentis  to  demand  a  fhare 
upon  the  ad  of  diftributions,  as 
their  mother  (houk)  have  had  if 
(tie  had  been  living?  496,  497, 
498,  Arc. 

It  feems  an  adminiftratrix  durmit 
minore  atatezs  (he  may  fell  goods 
forpaymentof  debts^  foihemay 

retain 
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retain  to  pay.  bcrfelf,  bj  Ray- 
mond juftice,  for  that  (he  cannot 
pay  herfelf,  therefore  the  pay- 
ment mud  be  by  way  of  retain- 
er. Pages  4%^,  484 

^ADMIRAUrr,  vide  FROBIBU 
TION. 

Prohibition   lies  to  the  admiralty 

upon  a  fuit  there  for  mariner's 

,    wages,  3 

A  feuicnce  in  the  admiralty  of 
France  is  not  examined  at  com- 
inon  law,  but  the  courts  there 
ought  to  give  credit  to  it,    ,473 

If  any  perfon  6nds  himfelf  aggriev- 
ed by  fuch  fentence,  his  way  is 
to  petition  the  king,  who  will 
examine  the  cafe,  and  if  he  finds 
caufe  of  complaint,  will  fend  to 
his  ambaflfador,  refiding  with 
'  that  prince  or  (late,  and  on  fai- 
lure of  redrefs  will  grant  letters 
of  marque  and  reprifal,         ibid. 

AMENDMENT. 

In  debt  upon  an  obligation  againft 
an  executor,  the  defendant  pleads 
it's  not  the  deed  oC  the  teflator ; 
and  found  for  the  plaintiff,  and 
judgment  quod  defendens  capiatur, 
where  it  ought  to  be  in  mijfericcr^ 
dia ;  and  it  was  moved  to  have 
it  amended ;  but  ruled  it  cannot 
be   amended   in   another   term, 

38.  39 
But  in  the  Common  Pleas  it  may 

be  amended,  for  there  are  dock- 
ets of  every  judgment ;  and  if 
the  entering  of  the  judgment  be 
defefiive  in  the  roll,  they  ufeto 
-mend  it  by  the  docket,  ibid. 
In  ejedment  by  J9hn  Wilde  againft 
Thomas  Wheeler ^   the  judgment 


qu^  pr^ed.  Thomas  recuperet  ^ 
where  rt  ought  to  have  been 
Jphn\  audit  was  amended,  P.  39 

In  an  ejedmentof  ten  acres  of  land, 
«nd  five  acres  of  padure,  and  in 
the  judgment  the  ten  acres  of 
land  were  dmitted,  and  yet 
amended,  ibid. 

In  debt  upon  the  flatute  of  2  E.  6. 
for  tithes,  and  upon  a  nonfuit  in 
the  judgment  quod  defendens  eat 
fine  iUe  was  omitted,  and  yec 
amended,  .    ibid. 

In  an  adion  of  the  cafe  for  words 
againft  hufband  and  wife,  judg- 
ment wa^,  that  the  huftand  only 
(hall  be  in  miferic^dia,  and  no- 
thing faid  of  the  wife,  yet  amend- 
ed, ibrd. 

In  an  adion  on  the  cafe  part  is 
found  for  plaintiff,  and  part  foe 
the  defendant;  and  as  to  that 
that  is  fouijd  for  the  defendant, 
the  judgment  is  i^od  querens  fcf 
pkgii  fuifint  in  miferlcordia  ;  and 
moved  that  the  judgment  ihould 
be  amended,  W  plegH  yi/  ftruck 
out,  becaufe  they  ought  not  to 
be  amerced  ;  but  the  c^urt  took 
time  to  coniider  of  it,  42 

Error  of  judgment  in  the  Common 
Pleas  was  affigned,  that  there 
were  not  any  pledges ;  but  it  ap- 
pearing on  examination  there 
was  an  original,  an  amendment 
was  awarded,  5 1 

Records  have  been  frequently 
amended  alter  error  brought,  §3 

A  record  may  be  amended  before /^a 
recordidur  entered  upon  the  roll, 

ibfd. 

The  record  of  the  Nifi  prius  roll 
varying  in  fubftance  from  the 
plea  roll,  a  Difiringas  de  nova 
was  awarded,  agreeing  to  the 
plea  roll>  3S 

In 
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In  covenant,  the  plaintiff  countt  that 
he  demifcd  to  the  defendant  cer- 
tain land  for  thirteen  years,  to 
pay  to  him  quarterly  4^/.  and 
doth  not  fay  amnatim ;  the  de- 
fendant pleads  Nm  ejl  faffutn  ; 
and  found  for  the  plaintiff,  and 
after  plea  pleaded  the  plaintiff 
amended  his  declal-ation,  and  in- 
ferred the  word  iannuatim^  and 
ruled  the  amendment  to  (land. 
Page  1 60 

In  debt  on  a  bond,  judgment  was 
had  by  default  by  the  plaintiff  as 
executof,  and  the  attorney  had 
left  out,  Et  profert  hie  in  Cur. 
Vftetdf  tejfamentarlaf ;  but  the 
plaintiff  was  called  executor  in 
the  declaration  ;  and  the  defen- 
dant having  brought  error,  it  was 
moved  to  have  the  record  amend- 
ed, but  denied,  223 

After  a  record  entered  it's  too  late 
to  have  it  amended,  64 

ARBITREMENT. 

Attachment  denied  to  be  granted  for 
the  brdurh  of  a  rule  of  court  had 
by  confcnt  for  the  performance 
of  an  award,  35,  152 

On  no  arbitrement  pleaded  the 
plaintiff  replies,  and  fets  forth  the 
award,  which  (amongft  others) 
confifted  of  two  parts,  i^?.  That 
the  defendant  (hould  make  a  re- 
leafe  to  the  plaintiff  until  the 
time  of  the  arbitrement,  which, 
as  was  objeded,  difcharged  the 
bond  of  fubmiflion;  but  difal- 
lowedy  becaufe  divers  things  are 
to  be  done  together,  and  if  all  had 
been  done  the  reieafe  had  been  no 
prej  odice.  adfy.  The  award  was 
in  part  of  fatisfadion,  which  is 
sot  good  but  dtfallov^edf  becaufe 


it*s  tantum  exifiin.fkirfem  red^iuf, 
which  is  only  a  defcription  frhea 
he  will  pay  it;  and  no  discharge, 
P^e  169 
A  fubmiffion  to  arbitrators  and  um- 
pire at  the  fame  time  without  in- 
creafing  the  time  of  the  umpire, 
is  void,  1879  205 

ASSIGNMENT. 

tn  debt  for  rent  againft  the  afltgnee 
of  an  executor  of  a  l^dee  for 
years,  the  defendant  pleads  so 
affignment  by  bim  to  y.  ^.  fuch 
a  day  before  any  rent  was  arrear^ 
and  tha^  he  gave  notice  of  it  to 
the  Icffor  before  any  rent  ^ue  ; 
the  plaintiff  replies,  thai  the  af- 
fignment was  to  defraud  him  of 
his  adion  by  fraud  and  covin  | 
the  defendant  demtirs,  and  judg<- 
ment  was  given  for  the  plaintiff 
in  £./{.  and  thedefendam brought  . 
a  writ  of  error,  and  after  the  par- 
ties agreed,  303,  304 

Declaration  in  debt  for  rent- arrear, 
\^  good,  without  (hewing  mean 
affignnlents  on  demurrer,  389, 

390 

A  covenant  not  to  afltgn  a  thing  in 
a6ion  to  any  perfon  or  perfons 
whatfoever.  An  alignment  ia 
equity  is  a  breach  of  the  cove- 
nant ;  for  in  law  no  afligonient 
can  be  of  a  thing  in  adion,  there- 
fore the  intent  of  a  covenant 
muff  be  of  fuch  an  affignment 
as  can  be  (that  is)  an  afligoment 
in  equity,  459,  460,  461 

ASSUMPSIT. 

In  confideration  that  the  plaintiff 
would  give  to  the  defendaot  5/. 
the  defendant  would  give  to  phin- 

tiff 


PRINCIPAL   MATTERS. 


tiff  40X.  if  ever  he  played  at  a 
game  called  Even  and  Odd  for 
money  or  M^ine,  and  avers  h^ 
gave  him  5/.  and  that  the  defen- 
dant played  at  the  faid  game  fuch 
a  day,  tmde  a^io  accrevit ;  held 
the  aftion  lies,  f^gf'^3 

That  whereat  the  hufband  of  the 
defendant^  now  de^d^  was  in- 
dchled  to  the  plaintiff,  the  de- 
fendant promifed  that  if  |he  plain- 
tiff woald  make  appear  that  her 
faid  hu(band  was  indebted^  (he 
v^ould  pay  it ;  a  good  AJfumpfit^ 

A  promife  before  breach  may  be 
difcharged  by  parol,  42 

On  an  Indebitatus  Affumpjit  Tor  phy- 
fick)  i^c,  provided  and  delivered 
for  the  daughter  of  the  defen- 
dant at  his  fequeft,  after  verdid 
for  the  plaintiff  it  (hall  he  Tn- 
tended  delivered  to  the  defendant 
for  his  daughter,  67 

If  the  father  defire  one  to  (indphy- 
fic  for  his  daughter,  debt  lies 
againft  the  father,  and  confe- 
quently  an  Indebitatus  Affumpftt^ 

ib. 

The  plaintiff  declarer  that  the  de- 
fendant in  condderation  of  10/. 
promlfed  to  let  him  enjoy  certain 
iron  mills  for  fix  months ;  and  it 
appeared  the  faid  mills  were  but 
worth  20/.  per  annum^  and  yet 
damages  given  for  500/.  by  rea- 
fon  of  the  lofs  of  ftock  laid  in  ; 
and  held  the  jury  may  well  find 
fuch  damages,  for  they  are  not 
bound  to  give  only  the  10/.  but 
alfo  all  the  fpecial  damages,    77 

The  plaintiff  counts^  that  whereas 
he  had  procured  one  IV.  at  the 
requefl  of  the  defendant,  to  fur- 
render  a  leafe,  that  the  defen^ 
dant  would    pay,  iSc.  without 


faying  that  thedeferidabt  aflumed 
and  promifed  to  pay,  idc,  and 
judgment  flayed  on  motion  in  ar- 
reft  of  judgment  for  that  caufe^ 
Page  r23 

AJfampJit'by  the  heir  to  pay  a  debt 
due  by  his  ancedor  upon  an  obli- 
gation, without  declaring  that 
the  heir  was  bound  therebyf 
^tare  if  good  after  verdiQ  ?  1 27 

In  confideraiion  the  plaintiff  would 
take  an  oath  before  one  who  had 
not  power  to  adminifter  it,  is  a 
good  confideration  to  ground  an 
Ajfumpfit  on,  153 

The  plaintiff  declares  that  he  and 
the  defendant  were  executors  to 
An  and  that  the  defendant  did  re- 
ceive ail  the  eftate  of  the  teflator, 
whereas  a  moiety  thereof  did  be- 
long to  the  plaintiff,  and  that  the 
plaintiff  did  threaten  the  defen* 
dant  to  fue  htm  to  come  to  an 
account,  and  that  the  defendant 
in  confideration  that  the  plaintiff 
did  promife  to  forbear  the  faid 
fiiit,  and  to  (hew  an  account 
touching  the.eftate  of  the  tefta- 
tor;  the  defendant  promifed  to 
p^y  to  the  plaintiff  100/.  the 
plaintiff  avers  that  he  did  forbear 
the  faid  fuit,  and  did  (hew  an  ac- 
count, and  yet  he  hath  not  paid 
the  100/.  Judgment  for  the  plain- 
tiff, 230 

The  plaintiff  counts  that  one  Fen^ 
wick  was  in  ^rrear  to  him  in  lOo/. 
for  an  annuity,  and  that  the  de- 
fendant was  bailiff  and  receiver 
of  his  rents,  who  appointed  the 
defendant  to  account  with  the 
plaintiff,  and  to  pay  all  that 
(houid  be  found  in  arrear  to  htm, 
out  of  the  next  rents  due  at  Mar- 
tinmas, and  that  on  account  there 
was  100/.  found  due  to  the  plain- 
tiff, 
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fiffy  and  the  defendant  aJiuc  ex^ 
ijleru  receptor  of  the  rcnis  of  the 
fa  id  FeninfickfzSumti  to  the  pUb- 
tiff  that  if  he  would  forbear  the 
iflid  arreara  for  a  month  after 
Mertittmasi  he  would  pay  the 
fame»  and  avers  he  flaid  till  then, 
and  the  defendant  had  not  paid 
him  ;  on  Nm  Affumpjit  vcrdift 
iand  judgment  for  the  plaintiff. 
Page  211 

JJfuMpJit  and  Trover  in  one  declar- 
ation feemeth  not  good,         233 

In  an  Ajfumpfit  the  plaintiff  declared. 
That  whereas  the  plaintiff  had  at 
his  own  charges  buried  the  de* 
fendar^'s  child,  the  defendant 
promifed  to  pay  him  his  charges, 
and  though  there  was  no  requeft 
laid,  yet  judgment  was  given,  for 
the  plaintiff,  260 

An  Affumpjit  lies  for  him  who  is  to 
have  the  advantage  of  a  promife, 
although  the  promife  was  made 
to  another,  302,  303 

A  promife  to  pay  money  to  the  at- 
torney of  A.  the  adion  may  be 
brought  by  J.  or  his  attorney, 

303 
Forbearance  to  fue  in  chancery  is  a 

,  good  confideration  to  ground  an 
Affiimpfst,  372 

In  confideration  that  the  plaintiff' at 
the  fpecial  requeft  of  the  defen- 
dant^ would  endeavour  and  la- 
bour to  perfuade  C  R,  to  marry 
J.^  S.  he  did  pr9mife  that  he 
would  pay  the  plaintiff  40/.  if 
rhe  faid  mar/iage  took  effeA ; 
the  plaintiff  in  fad  fays.  That 
he  at  fuch  a  day  and  divers  other 
days  and  times  at  the  .requeft  of 
the  defendant  omnibus  modis  qui- 
bus  poterat  conatusjuit  to  perfuade 
the  faid  C  R.  to  marry  the  (aid 
J.  S.  and  that  after  fuch  ^  day 


the  marriage  tocdc  cffcd,  and  that 
the  defendant,  had  not  paid  him 
the  4o£  f^c.  and  though  the 
plaintiff  doth  not  flicw  how  he 
did  endeavour  to  perfuade,  &r. 
yet  it  was  held  good  enough  00 
error  brotight  thereupon,  P.  400 

In  confideration  the  plaintiff  woold 
renounce  an  exeCtt{oHhtp,  the 
defendant  woold  pay,  C^r.  The 
phintiff  avers  fvpd  remmeimnti 
and  held  good,  and  yet  perhaps 
the  perfon  before  whom  the  rt" 
nunciation  was,  might  not  be 
competent,  iUd. 

The  plaintiff  being  a  virgin  had 
been  prevailed  with  to  make  a 
contrad  with  the  defendant,  and 
after  the  defendant  was  defiroos 
to  be  free«  and  theretipon  the 
defendant  m  confideration  that 
the  plaintiff  would  Jijinergref 
Anglice  e^fengage^  him  of  his 
promife,  he  promifed  to  pay  her 
1000/.  and  (he  atledges,  that  (he 
did  difengage  him,  without  (hew- 
ing how;  and  the  whole  court 
feemed  to  agree  the  declaration 
good,  400, 401 

Though  it  is  frequent  to  lay  a  de- 
claration for  a  debt  feveral  ways 
in  an  Affumpjit,  yet  it's  not  a 
good  plea  to  fay  that  the  teveral 
furos  are  but  only  for  the  fom 
firft  mentioned,  without  going 
farther,  449 

ATrACHMENT. 

Attachment  doth  not  lie  apiofta 
corporation,  1 52 

Attachment  dented  to  be  granted 
for  the  breach  of  a  rule  of  court 
had  by  confent,  for  the  perfor- 
mance of  an  award,  3$ 

Upon  a  judgment  in  B.  R.  a  Fieri 

Foe, 
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Fac*  iffu€d  {after  a  Tejlatum)  (o 
the  IherifF  of  Ckejlery  who  re- 
turns Si^  fieri  fecit  the  goods, 
but  that  they  remained  in  his 
hands  pr9  defe&u  emptor,  on  that 
a  Venditioni  Exponas  i(Tues,  of 
which  he  makes  no  return,  nor 
any  fati&fa£lion  to  the  plaintiflF, 
and  for  that  an  attachment  was 
granted.  Page  171 

An  attachment  granted  againft  con)- 
miflibners  of  fewer s,  for  proceed- 
ing after  Certiorari  direSed,  1 86 

If  a  writ  of  error  be  brought  of  a 

.  judgment  in  a  pye- powder  court, 
it  is  no  contempt  in  the  town- 
clerk  if  he  doth  not  certify  ir, 
until  final  judgment,  given,  for 
Ihe  writ  of  eiror  commands  to 
certify  Si  Judicium  redditum  y&, 
and  an  attachment  denied,     190 

An  attachment  granted  againft  the 
bailiff  of  a  liberty,  who  on  a 
Latitat  had  arrefted  the  defen- 
dant and  taken  fureiies,  and  re- 
turned a  Cepi  Corpus,  but  never 
brought  in  the  body^  but  com- 
bining with  the  defendant,  let 
him  go  at  liberty,  iJc.  193 

.frrORNET  and  WARRANT 
of  ATTORNEr. 

A  warrant  of  attorney  is  given  to 
one  to  confefs  judgment  in  debt 
to  the  plaintiff,  at  eight  o'clock 
in  the  morning,  and  at  ten  o'clock, 
before  the  judgment  figned  by 
the  fecondary ;  the  defencknt  dies. 
Refoived  the  judgment  is  well 
obtained,  and  (hall  not  befct  afide. 

An  attorney  may  plead  and  join  if- 
fue.  That  the  plaintiff  is  alive, 
and  it  (hall  not  be  error,  although 
he  be  found  dead,  59 


The  plaintiff  obtained  a  judgment 
in  debt,  and  received  the  money, 
and  made  a  letter  of  attorney  to 
acknowledge  fatisfadion,  and  af- 
ter, and  before  fatisfadion  ac* 
knowledged,  revokes  his  warrant. 
And  the  court  gave  rule.  That 
no  proceeding  fhould  be  on  the 
judgment  without  motion  firft 
made  in  court,  Page  69 

It*s  a  good  plea  to  a&ion  broi^hc 
by  an  attorney  for  his  fees.  That 
the  plaintiff  did  not  give  the  de- 
fendant any  bill  of  charges,  ac- 
cording to  the  ftatute  3  Jac. 
cap,  7.  245 

ATTORNMENT. 

If  a  copyholder  furrendcr  his  re- 
verfion  there  needs  no'  attorn-» 
nnent,  18 

The  rcverfion  of  dutchy  lands  paf- 
fes  by  the  dutchy  feal  without 
attornment,  90, 9.1 

A  common  perfon  may  compel  the 
tenant  to  atiorn,  but  the  king 
cannot,  for  a  ^tid  Juris  Clamat 
doih  not  lie  for'the  king»  for  that 
a  fine  by  the  king  is  always  by 
render,  91 

If  a  fine  be  levied  to  an  ufe,  the 
Cefluy  que  ufe  (hall  have  the  rent 
without  atiornment,  91 

Want  of  attornment  is  aided  after 
vcfdia,  487 

The  reverfion  of  a  term  for  years 
granted  for  a  valuable  cooiidera- 
tion,  doth  not  pafs  by  the  ftatute 
of  ufes,  without  attornment,  ih, 

AUDITA  ^ERELA. 

An  Audita  ^erela  is  a  new  kind  of 

aSion,  and  eommcnceci. only  in 

the  10  Ed,  3.  and  not  before^  89 

li  An 
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Art  Audi  fa  ^irnlii  ildth  not  lie 
where  tht?rfe  is  Another  remedy  in 
law  for  the  plaintiff,  eitKer  by 
plea,  or  otherwife.         Page  89 

SonietTmes  ^n  Jladftn  ^erek  doth 
f)6t  lie  although  there  b^  not  any 
6ihcr  remedy.  In  tnarg.        ibid, 

'i'Jiough  iitilniie^  is  ortly  f  ayaHe  for 
tvoolT^n  dothji  yeth  has  been  re- 
folverf  that  Irt^fey-woolfty  ftiall 
piy  ^uhiag'e,  tho'ogh  bdt  ])art 
wooli  '3 1 2 

AFOWRT,  fee  PRESCRIFTIOii 

One  hivitig  rf^ow^  fdt  ttrft   it 

Mkkteimm  \i  fiot  eft<:>pt>td  to  dif~ 

-  train  and  avow  for  arrearages  at 

Ladf'daf  befcre,  dthefwife  it  is 

of  ffn  acquhrancti  it 

Hq^tVin,  the  defend^ht  thakts  co- 

^    nofance  to  A,  that  ofte  Kmg^t  w^s 

^     fclfcd  oF  the  p!ac^,  i,^  whith,  ^c . 

*  find  grated  a  r efef-chafge  to  A. 
■'     iind  fo  inrtakcs  •Cbntrfafrce  for  10 

*  •  ycafs.     The  pFarrltiff  rfephes  in 
'  .  bar.  That  K^g/tt  was  r.ot  ftifc4 

in  fife.  The  ^efi^itit  demufSj 
•'  ^tiA  leivfe  givtti  tb  ffiffcontmae, 
\/dc.  64 

Jk^plfcv}t^,  fhe  rfefenthmt  arows  for  a 
^' '  rent-charge.  The  plamtiff  pifeads 

*  ''  ?»i  bat  Non  cofweffi: ;  and'ftn  this 

•  Iffbe  Is  taken  Wccoi^dbTg  to  the 
-. '  ftatntt  6f  1  y  Car.  ^.  ttp.  7.  and 

*  tfee  jury  fonml  fhtyalne  of  the 
cattle^  but  not  the  arrears :  and 
the-odtfft  ruled  judgm^lnot  to 
be  entered  on  this,  finding,  but 
the  avo^aift  may  have  judgment 
It  the  Cdtombn  raw  if  tie  pfeafes, 

'       i  70 


In  a  replevin,  iht  defendant  ttows 
the  taking,  for  that  he  is  feifed 
of  the  manor  of  A,  \6  which  he 
hath  aletlt  bdohging,  and  that  by 
ciiRom,  tit^e  out  of  mind  ufed, 
the  itihihitints  nffd  to  fcod  a 
conftable  tb  the  faid  feet,  and 
that  he  llcfbire  H,  his  ftewatd  at 
A.  held  iht  faid  leet,  and  gave 
notice  thereof  at  Z>.  and  that  Acf 

•  did  t»ot  fend  a  cOnftaWe,  twi 
theri'jpbn  the  faidihiwaTd  im-. 

^  pofed  a  6^e  of  39/.  i  irf.  and  that 
he  dlRraintd  the  plainiifF;  and 
held  a  good  cuff om,     Pi^e  104 

But  be^^sifufe  the  avowant  had  not 
afedged  a  crfftom  alfo  to  diftrtia, 
ft  feemed  to  T^vffden  jaftice, 
That  the  dtftrefs  was  not  ^t\\ 
taten.  For  when  a  dtrty  is  raHed 
by  coftoni,  a  diftrefi  for  that  du- 
ty miift  be  rtiaintaiftedby  tbclike 
cdftomy  204 

In  a  replevin^  defendant  rmkes  p- 
nafancc  ai  b^iFfff  to  iht  lord  of 
the  ieet,  hecaufc  tlie  plaintiff  was 
amerced  thef e  fof  not  feottting  a 
<Sich  iff  ti.hi^wafy,  pldatiff de- 
murred, irecBdfc  the  flat«rtof  18 
Eliz.  cap,  9.  gives  the  forfeitures 
fer  hijftways  ^o  ihc  funrcydr?, 
and  hrfd  i\yt  patty  nfkay  be  pu- 
ntfhed  in  the  leet,  notwiihftand- 
Jttg,  250 

If  the  rent  of  tenant  for  years  be 
an*ear,  the  leflbr  cannot  i^o^^ 
iipon  the  letmor  ttpon  the  land, 
Hutup'on  the  matter,  257 

•fhe  drffercnt  n^y  of  pleading  in  an 

•  avowry  at  cotftra6n-la^',aiTdiip' 
onthcftatmt,  257,258 

In  an  avowry  for  an  amcrcianicnt 

'  5n  ia  Wt,  it  is  not  firfficient  to 

fay^,  pntfentatum  fmt  at  the  fccr, 

that  the  plaintiff  did  fuch  an  aSf 

but  be  muft  aver  the  thing,  w^ 

not 
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not  tt\j  upon  the  pfcfcntmcnt. 


BAIL 

SPECIAL  bail  granted  by  the 
'  court  in  dn  adion  for  words  a- 
gainft  a  nobleman,  74 

Notwithftanding  a  writ  of  error, 
ihe  bail  may  bring  in.thepnncU 
pal  in  difchargc  of  the  main- 
pernors, 100 

A  perfon  accufed  of  high  treafon, 
and  not  within  the  ad  for  Ha- 
beas  Ckrput^Tf  is  not  de  jure  to 
he  bailed  by  this  court,         381 

In  a  Homine  Replug,  unlefs  the  de- 
fendant will  qonfefs  the  taking 
and  having  the  party  io  cuftody, 
be  Cannot  be  bailed,     474,  475 

BANKRUPT. 

The  plaintiff  declares  on  the  ftatuie 
of  bankrupts,  That  tfie  defen- 
dant was  indebted  to  one  Studder 
and  the  plaintiff  in  a  joint  obli-. 
gation.  StuddfT  beconn^s  a  bank- 
rupt^ and  this  debt  is.  afligned  to 
the  plaintiff  by  thecommiflioners 
to  the  ufe  of  the  creditors,  if.this 
affignment  be  good  ?  ^tare  6,  7 

An  affignee  of  commiilioncrs  qf 
bankrupts  bring9  an  Indebitatus 
for  42/.  upon  an  ailignment  of  a 
debt  doe  by  contraft  of  43/.  and 
upon  Non  AJfumpftt  on  a  ipecial 
irerdia,  refolved  tor  the  plaintiff; 
for  though  in  (Iridnefa  it  is  not 
good,  yet  in  favour  of  creditors  it 
was  held  good>  7 

Although  the  connmilTionera  have 
lole  authority  to  adjudge  a  man 

'   Bbatlkfupf,  yet  in  an  aftion  the 


jury  muft  find  whether  he  was 
a  bankrupt  or  no,         Page  337 

A  trader  in  hrelmxd  may  be  within 
the  (latuie  of  bankrupts,   375, 

376 

itaUy  being  a  trader,  becomes  in- 
debted by  bond  and  judgment  to 
2>.  W.  in  too/,  and  to  ES%.  C. 
in  100/.  and  tofeveral  other  per- 
fons.  The  5th  of  Jufy  1677, 
E!iz.  makes  her  will,  and  J* 
Crew  her  fole  executor,  and  dies  :* 
the  6th  of  Novemb.  1678  Crew 
arrets  Stetey  for  ;ooo/.  who  pre- 
fently  puts  in  fufflcient  bail.  18 
Novemb.  1678  Staley  pays  D.  W, 
lOooA  and  the  fame  day  renders 
himfelf  to  prifon  in  difcharge  of 
his  bail,  and  lies  in  prifon  to  the 
tim^  of  the  .aSion,  above  two 
years.  20  Feb.  1678  a  commif- 
fion  iffues  our,  the  14  o{  May 
following  the  commifliopers  al- 
ften  Staky*%  eftate  t6  the  plain- 
tiff. '  And  the  fole  queftion  was, 
whether  Staky  fliould  be  ac- 
counted a  bankrupt  on  the  6th  of 
Novetnb.  1678,  which  was  the 

'  day  of  his  arreft,  ot  only  from 
the  time  that  he  rendered  him- 
felf in  difcharge.of  his  bail  ?  And 
adjudged  in  C.  B.  That  he  (liall 
be  accounted  a  bankrupt  only 
from  the  time  that  he  rendered 
himfelf  in  difcharge  of  his  bail; 
after  a  writ  of  error  was  brought 
here,     but    left    undetermined, 

479»  4?o>  4** 

BARy  vide  PLEADItJG. 

Trover  of  divers  goods,  defendants 
plead  an  adiog  of  trefpafs  vi  if 
armUf  brought  againft  them  for- 
merly, for  taking  and  difpodng 
the  fame  goods,  and  upon  Not 
I  i  7,  jguilty 
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-   g"ilty  pkadec^,  vcrdia  for   the 

.    tiefciuiants ;    judgment   ft  a^io^ 

.  plaintiff  demurs ;  and  adjudged 
for  the  plaintiff  in  this  aSion  of 
trover,  becaufc  trover  and  tref- 
pafs  arc  aclions  fomeiimes  of  a 
different  ijature,  for  trover  will 
fometimes  lie  where  trefpafs  vi 
y  armis  will  not  lie,    Page  472 

As  if  a  man  have  my  goods  by  my 
delivery  to<  keep  fur  me,  and  I 
afterwards  demand  them,  and  he 
refufcs  to  deliver  them,  I  may 
have  an  aQion  of  trover,  Lut  not 
trefpafs  vi ^  armis ^  b^aufehere. 
was  no  tortious  taking,  ibid. 

Sometimes  the  cafe  may  be  fuch, 
that  cither  the  one  or  the  01  her 
will  lie,  as  where  there  is  a  tor- 
tious taking  of  goods  and  de- 
ta toing  them,  the  party  may  have 
either  trover  or  trefpafs^  and  in . 
fuch  cafe  judgment  in  one  sec- 
tion is  a  bar  in  the  other,     472 

Wherefoever  the  fame  evidence  will 
li.aintain  both  the  anions,  there 
the  recovery  and- judgment  in 
the  one  may  be  pleaded  in  bar 
^alnA  the  other,  olherwife  not, 

ibid. 

In  the  principal  cafe,  it  was  faid  by 
the  court.  That  it  (hall  be  pre- 
funned  that  the  plaintiffs  in  the 
firft  adion  had  miftaken  ih^ir 
adion, .  for  they  had  brought  a 

.  trefpafs  *vi  £5?  armis^  whereas  they 
had  no  evidence  to  prove  a  wrong- 
ful taking,  but  only  a  demand  and 
denial,  and  To  the  verdiS  paffed 
againft  thena,  and  fo  forced  to 
bring  ibis  new  afiion  ;  by  three 

.  juftices,  Lklben  ju&'ice  iafitante, 

Cbligation  pleaded  in  bar  of  a  fim- 
.    pie  contraS',  449 


BARGAIN  and  SALE.    . 

A.  feifed  of  a  rent-charge  in  fee 
(the  rent  being  arrear)  by  inden^ 
ture  of  bargain  and  fale,  duly  en- 
rolled, granted  the.  faid  rem  and 
arrears  thereof  to  E,  and  held  the 
arrears  being  a  thing  in  adfon 
-and  not  grantable  over^  no^ 
yet  the  rent,,  for  want  of  conH* 
deration,  there  being  no  money 
ailedged  to  be  paid,  and  it  can- 
not be  good  by  uay  of  bargain 
and  fale  on  the  ftatute,  without 
rnaney.  Page  201 

BILL  of  EXCEPTIONS, 

The  form  of  a  bill  of  exceptions  to 
the  proceedings  in  the  Common 
Bench  in  Ireland,  404 

Error  of  judgment  in  C.  B.  in  Ire- 
larnl,  in  ejcdroent.  The  quef* 
tion  was  upon  the  bill  of  excep- 
tions, for  that  the  Juftices  there 
would  not  dired  the  jury,  that 
the  probate  of  a  will  before  the 

.  archbiftiop  of  Canterbury,  and 
alfo  before  the  bilhop  of  Fernesf 
were  fufBcient  concludjng  evi- 
dence, but  only  affirmed  that 
they  were  good  evidence,  leaving 
it  to  the  jury.  To  which  the 
other  party  (hewed  in  evidence 
letters  of  adminiftration  under 
feal  of  the  primate  of  Ireland ; 
whereupon  the  jury  found  no 
fuch  will,  and  judgment  there 
given  for  the.  plaintiff,  and  error 
brought. here  by  defendant,  and 
judgment  affirmed,       4041  40$ 

A  bill  of  exceptions  do^  not  extend 
where  prifoners  are  indited  at 
the  fuit  of  the  king,  486 

BT'LAIV,  vide  LONDON. 

^  -CAPIAS, 
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CAPrAS,  vide  PROCESS. 

A  CAPIAS  may  be  the  firil 
procefs  in  .an  aQion  of  the 
caficy  witbtn  an  inferior  jurif- 
didion,  P^g^^  129,    130 

Summons  doth  not  lie  in  an  adion 
on  the  cafe,  but  a  Capias  lies  in 
trefpafs  in  any  cafe,      129,  130 

Summons  is  not  a  procefs  in  an  ac- 
tion on  the  cafe,  but  a  Poney  ibid. 

The  ftarute  of  19  Hen.  7.  cap,  9. 
doth  not  give  the  Capias  alone, 
but  at  the  common  law,  where 
originally  there  was  not  fum« 
mons,  but  a.  Pane,  a  Capias  lay, 

130 

In  all  indidments  for  trefpafs,  and 
under  treafon,  z' Venire  Facias  is 
ihe  firil  procefs,  and  not  a  Gi- 

^^»  375 

CERTIORARI. 

When  one  prays  a  Certiorari  at  a 
judge's  chamber,  to  remove  an 

.    indi^ment  out  of  London  or  Mid^ 

.  dlefex^  he  ought  to  give  notice 
of  his  defire  to  the  other  fide, 

.  three  days  before,  or  otherwife 
ihtCertiorari  is  not  to  be  granted. 
By  Twi/den  juftice,  74 

A  Certiorari  lies  inio  tVales^      166 

A  Certiorari  was  granted  to  the 
mayor,  jurats  and  commonalty 
of  the  ancient  town  oi.lVincheU 

:  fea  in  SuffeXf  to  remove  an  order 
or  decree  made  by  them,  who 
return  (amongil  other  things) 
That  Winchelfea  is  a  member  of 
the  Cinque  Ports,  and  that  all 
the  faid  Cinque  Ports  with  their 
members,  by  reafon  of  their  (i- 
luation  near  the  (ea-fhores,^as 
.  well  for  the  fafe  keeping  the  faid 
lowns^   as  of  the  kingdopi  of 


England^  againft  foreign' invafi on s 
of  enemies,  have  always  ami 
ought  to  keep  beacons^  watch- 
houfesy  £ffr.  nj[ght  and  day,  by 
fea  and  Und  ;  and  for  the  better 
maintenance  thereof,  the  faid 
town  ufcd  to  make  taxes  upon 
every  inhabitant  and  occupier  of 
houfe  or  land  lying  within  the 
faid  town,  and  liberty  thereof, 
which  privileges  were  confirmtd 
by  Magna Charta.  That  the  ill 
of  May  32  dr.  2.  they  made  a 
tax  of  6d.  per  pound  for  main* 
taining  the  faid  beacon  and 
watcfi-houfes,  and  that  there  was 
no  other  .order  or  decree.  1.  Re- 
vived, though  it  is  not  fet  forth. 
That  the  beacons  or  watch  hoii- 
fe«  were  in  decay,  or  out  of  re- 
pair, it  is  well  enough;  for  ir 
would  be  dangerous  to  expe^i 
till  they  became  in  decay.  2.  It 
is  to  be  prefumed  the  inhabitants 
will  not  tax  themfclyes  imneccf- 
farily,  being  they  all  concur  in 
the  taxation ;  and  th^  order  was 
confirmed,  Pi/jr/ 448,  J49 

CHALLENGE. 

In  an  information,  the  counfel  for 
the  king  challenged  fome  of  the 
jurors^  and  the  court  held,  1  hat 
by  the  ftatute  of  the  33  Ed,  1. 
the  king  ought  to  (hew  caufe  of 
his  challenge,  but  not  before  all 
the  jurors  of  the  panel  are  called 
over ;  for  if  there  be  enough  be- 
fides,  no  caufe  (hall  be  (hewn  of 
the  challenge,  '    473,474 

No  challenge  ought  to  be  allowed 
contrary  ro  the  record  itfclf,  48  ^ 

In  an  information  brought  againft 
citizens  of  the  city  of  Worce fiery 
a  challenge   was  taken  to   the 

polls. 
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pdlts^  becaufe  the  jurors  bad  not 
any  freehold  with  in  the  faid  city  ; 
and  the  court  held  that  it  was 
no  good  challe^e^  for  that  the 
lUtute  of  a  Hen.  5.  a^.  3.  ex- 
rends  not  to  this  cafe*  tor  that  it 
is  only  in  caufes  betwixt  party 

■  and  party,  nor  doth  the  flatuic 
35  Hen.  8.  cap.  6.  reach  thereto, 
bat  only  to  (herifF$  of  counties 
at  large ;  for  if  a  panel  mide  in 
corporations  mud  have  freehold 
jurors,  they  mtift  likewife  have 
iix  hundredors,  which  ca«not  be 
iti  any  corporation  in  England  \ 

.  and  with  them  I  he  judges  in  C.B. 
4:oxKurrcd  in  opinion,  Pagej  48  5 > 

486 

COMMISSIONERS  •/  CHJRI- 
TABLE  USES. 

In  an  avowxy,  two  que  (lions  arofe  ; 
Firft,  Whether  the  commiffion- 
ers  of  charitable  ufes  may  add  a 
power  of  diftrefs  where  there 
v^as  none  by  the  original  gift  ? 
Secondly,  If  fuch  commiHioners 
in  Chejbire  czn  bind  lands  in  Ef- 
fex,  with  fuch  claufe.  Adjourn- 
ed, and  adjudged  for  the  avow- 
ant in  both  points  that  they  may ; 
fed  ^dcrcf  zog 

Where  it  is  faid.  That  if  a  copy- 
holder devifes  without  Furrender 
to  a  charitable  ufe,  or  tenant  in 
tail  fo  devifes,  that  it  is  good 
again/l  his  iflue,  it  is  not  intend- 
ed good  by  the  common  law,  but 
to  be  made  good  by  the  decree  of 
the  Chancery t  grounded  upon  the 
ftartite  of  43  Eliz.  cap.  4.  By 
Maynard  ferjcant,  249 

COMMOTir  and  COMMOtTERS. 
A  commoner  cannot  without  deed 


liceofe  %  ftrargcr  td  put  in  his 
cattle  into  the  common,  P.  171 

COMMON  REOOirSRr,  fee 
ERROR. 

It  is  no  error  in  a  common  recovery, 
although  k  doth  not  appear  that 
there  was  not  any  warrant  of  at- 
torney for  appearance,      70,  96 

It  is  not  error  in  a  common  recovery 
becaufe  the  fummons  bears  te(V: 
liibfeqioeat  to  the  return  of  the 

,   Dedimui,  ihid, 

A  Dedi'mui  Pstejlatem  is  oot  part  of 
a  fine,  but  a  warrant  of  attorney 
ts  part  of  the  recovery,  71 

J,  tenant  for  life,  the  rismainder  Id 
the  ufe  of  B.in  tail,  the  remain* 
dec  to  C  in  tail,  the  remainder  to 
the  right  heirs  of  D.  provided 
that  J,  fhall  have  power  to  make 
leafes  for  years  in  poffeiGon,  re« 
verfion,  or  contingency.  A. 
makes  a  leafe  for  years,  td'eom- 
RKnce  after  the  Atath  of  B.  with« 
out  ifliie,  336 

And  held  by  fiak  chief  |«fli^. 
That  B.  may  bar  this  ieafe  by  a 
recovery,  although  this  arife  pre- 
cedent to  the  eftate-taiJ,  becaufe 
it  is  in  conttnuance  of  the  eftate 
of  B.  ibid. 

A  common  recovery  baiv  tenant  m 
fee-iimple  at  this  day,   tbovgh" 
there  be  no  lenam  of  tiie  free- 
hold.    By  Maynardf  323 

Recoveries  in  adveriiiry  writs  did 
bar  in  all  cafes,  tiil  Ihe  )$u$d  ei 
deforce4t  was  given  by  tV^^.  2. 
tap.  4.     By  Maynardf  322,  323, 

349 

Loinds  are  limited  to  the  afe  of  E. 

L.  for  his  life,  the  nemaindtr  to 

his  iirft,  fecond,  third  and  fourth 

foRS  fucceffively»  and  the  fceirs 

«   male 
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mb  of  their  rerpc^lWe  bodies^ 
and  Co  feve^^liy  and  r^fpefki^ly 
to  fvery  oH  ihq  h«u»  ms!\^  of  the 
hoiy  Qf  ththii  £*  L.  und  the 

.  heirs  iD^le  pf  the  body  of  fuch 
heifft  iii»l9«    ^(rcqrcUflg  to  tb^ir 

.  9ge8  And  (fRJoririefs  thet^ini^n- 
der  IQ  »^.  Z,.  y^.  JP.jLriiffers 
a  recovery  ^nd  die?  MrMbout  ifiue 
male  i  and  if  £.  Zr.  hud  an  e(ta(«-r 
uiU  w  only  an  e(Ule  for  life* 
wi(9  the  qv^flion.  A(id  judg* 
ment  idrgs  given  in  B.  H^  th^t  E. 

.  X..  had  only  an  eft^tQ  for  life  ^ 
#nd  on  a  writ  of  error  brought 
the  judgnoent  was  reverii^d  here# 
and  adjudged  to  iie  an  f:ftat^-cail 
in  £.  L.  and  lb  th^  rcppvery  well 
(hffered  by  bim»  PagfM  ^^8, 
3o^»  3*5 

CONDFTION,  vide  QBL,IG4- 

jLiCfio^  fov  yegfs,  ,upo9  condition 
chat  the  leffee  (hall  not  aflign  over 
hU  ierni  to  any  but  hi^  l^indred 
without  licence  fr^n)  the  ieflbr, 
U)^  leiTor  aifigns  over  his  reyer- 
|Ron>  and  the  Iffflee  nilign^  over 

.  his  tftm  aad  breaks  the  coodi- 
lion  ;  and  if  the  graptce  of  tbe 
reverfion  (hall  take  advantage  of 
ihe  conditien  was  the  ^^re, 
doubted,  250 

If  lands  be  given  to  two  upon  con- 
dition, that  they  (hal}  not  2^\xtT\^ 
and  one  releafes  tq  the  oth^r,  ic 
ia  no  breach  of  the.  cQfiditior>, 
4i3»  4H 

CONSPIRACr,  vide  TRESPASS. 

Before  tH^  fiaiute  of  33  jEJ.  }.  di« 

.    Cfin/piratoribuSf  an  ad  ion  of  con* 

fpiracy  did  not  lie  for  any  thing 


befid^s  for  in<)i£lisg  one  for  fe- 
ieny  and  trc^foa  ;  but  by  this 
(latute  it  (i^s  for  trefpafs,  and 
igainfl  ^^  oi:ly,  ^^^fs  i  76,  1 80 

COPrUQLD. 

(f  thf  fine  of  a  copyhplder  be  pn- 
cert^in^  and  th^  plac^  and  tifne 
appointed  for  paynr^tit  ot  it  is 
aflertedt  ft  feems  (here  ought  to 
t^e  a  demand,  becaufe  it  is  in 
point  of  forfeiture,  42 

If  there  be  a  real  doubts  whether 
the  cuftom  be  to  pay  a  fine  cer«- 
tain  or  upcertainn  if.  the  tenant 
deny  to  pay  s^n  uncertain  6ne, 
|his  is  not  any  forfeiture  although 
it  be  found  after  that  the  fine 
oiight  to  be  certain^  but  tbjen 
filch  doubt  ought  to  be  real  and 
not  covinous,  ibid. 

\f  9  copyholder  (iiirrender  his  revf  r- 
Aon  there  qe^ds  no  ^ttornn^enr,  '"" 

A  copyholder  for  life,  the  remain- 
der for  life,  (where  the  cuftom  of 
ihe  manor  is  that  the  perfon  firfl 
nominated  in  the  copy  may  fur- 
render  into  the  hands  of  the  lord 
According  to  the  cuflom  of  the 
manor,  and  by  fuch  furrender 
nf^ay  deftroy  all  the  right  of  him 
'  in  remainder)  the  fiiil  tenant  for 
life  joins  in  a  fine  fur  conufance 
4e  dniti  iic.  with  the  lord  of 
the  manor,  comprizing  the  ma- 
nor and  the  copyhold  \  and  thia 
was  to  the  ufe  of  the  copyholdec* 
for  life;  and  the  queftion  was. 
If  this  fine  be  a  furrender  wlti^in 
this  cuftpm  to  bar  the  eftate  in 
reouinder  ^  and  refolved  it  is  not. 
X,  For  that  the  cuftom  extends 
only  to  the  copyhold  eftate,  and 
(b^(  cao4)ot  pafs  by  the  fine*    2. 

It 
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It  teing  tgainft  the  common 
right,  it  (hall  be  taken  {Iridly, 
Pages  402,  403 
A  cuftom  vithin  a  manor  that  upon 
a  furrender  made  to  one  and  his 
heirs,  if  the  furrenderee  comes 
not  in  upon  the  third  procUma* 
lion,  he  (hall  forfeit  his  eflate; 
if  a  furrender  be  made  to  the  ufe 
of  A.  for  life,  the  remainder  to 
B.  in  fee,  if  A>  comes  not  in, 
B,  (hall  not  forfeit,  404 

CORONE,  vide  TREASON. 

y.  Manning  indiQcd  in  Surry  for 
murder;  on  not  guilty,  the  jury 
at  the  aflTiX'.'S  find,  that  the  faid 
Manning  found  the  perfon  killed 
commiittng    adultery    with   his 

, .  wife  in  the  very  a6i,  and  flung  a 
*  joint- ftool  at  him,  and  with  the 
fame  killed  him  ;  and  refolved 
by  the  court  this  is  but  man- 
flaughier,  becaufe  of  the  great- 
nefs  of  ihe  provocation,  21a 

Charging  a  robber  before  a  juftice 
prefcnt  is  a  good  taking  within 
27  Eiiz.  cap,  13.  in  difcharge  of 
the  hundred,  221 

Tm'o  Frenchmen  were  condemned 
for  clipping,  and  all  the  juftices 
were  of  opinion,  that  the  judg- 
ment given  ought  only,  tf>  be 
^hawn  and  handed ^  contrary  to 
the  opinion  of  C^ke  in  his  3^  In- 
fiitutes,  234 

A.  comes  into  a  femp(lrefs's  (hop, 
and  a(ked  to  fee  two  crcvars, 
.  which  (he  (hewed  to  him,  and 
delivered  mto  his  hands,  who 
:*lTced  the  price  of  them,  (he  told 
hini  7  /.  whereupon  the  faid  A. 
offered  3/.  and  immediately 
ran  out  of  the  faid  (hop,  and 
^ook  away  the  faid  goods  openly 


ii>  her  fight ;  and  it  feemed  to 
the  court  to  be  felony,  (or  that 
his  running  away  withtheniy  ex* 
plains  his  intent  precedent. 
Pages  275,    276 

The  fuing  a  replevin  to  get  the 
horfe  of  another  man's  to  which 
he  hath  no  title, .  is  felony,  be- 
caufe infraudem  Legis  276 

So  if  an  officer  cometh  to  a  fmo, 
and  telleth  him  that  he  is  out- 
lawed, when  (he officer  knoweth 
the  contrary  to  be  true,  and  bj 
colour  thereof  taketh  his  goods, 
it  is  felony,  tUd. 

One  Farr  was  found  guilty  of  ielo- 
ny  for  taking  of  goods  in  an 
houfe  which  hecntercdhy  colour 
of  Uw,    and  executed,  ibid. 

Burning  tn  the  hand  is  part  of  the 
judgment  in  felony,  370 

If  the  principal  be  attainted  of  bur- 
glary, the  accefTory  mufl  an- 
fwer',  though  the  principal  be 
pardoned ;  but  if  the  principal 
have  either  his  clergy,  or  beac* 
quitted,  or  obtain  his  pardon  be- 
fore judgment,  the  acceffory 
(hall  not  be  quedioned,  477 

Before  Ed.  3.  an  infant  could  not 
bring  an  appeal,  biit  fince  it  is 
frequent,  483 

CORPORATION    vide     LON- 
DON. 

Attachment  doth  not  lie  againfta 
corporation,  15a 

A  corporation  that  hath  a  patent  to 
make  a  town-clerk  rfuraate  beiu^ 
p'acito  of  the  mayor  and  alder* 
men,  may  turn  him  out  at  their 
will  and  pleafure,  188 

But  an  alderman  cannot  be  fo  turn* 
ed  out.  .  iiii 

•  Whcfi 
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"Where  time  out  of  mmd  a  corpora- 
tion had  power  to  remove  an  al- 
derman for  reafonaUe  catife, 
though  they  take  a  new  charter, 
-wherein  there  is  no  fuch  power 
given  the  corporation,  yet  the 
fame  power  ftiU  remains ;  for 
the  new  charter  doth  not  merge 
or  extinguifli  any  of  the  ancient 
privileges,  but  the  corporation 
may  ufe  them  as  before,  Fage  439 

Ifl  a  writ  of  error  to  reverfe  a  com- 
mon recovery  where  judgment 
was  affirmed,  no  cods  to  be  giv* 
en  becaufe  no  delay  of  execu- 
tion, 134,    135 

At  the  comnrKm  law  there  was  no 
cods  in  a  writ  of  error,  1 3  j 

Coftr  at  the  difcretion  of  the  court,. 

In  an  action  of  trefpafs  vi  li  arms 
brought  for  deftroying  his  goods, 
the  plaintiff  (hall  have  his  ordi- 
nary cofts  though  the  damages 
be  under  40/.  for  that  the  (la- 
tute  of  22  £^  23  Car.  2.  €ap.  5. 
reaches  opiy  to  fuch  afiions  in 
which  the  freehold  may  cbme  in 


debate. 


? 
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COVENANr. 

A  covenant  on  payment  of  a  fum  to 
caufe  a  recognizance  to  be  can- 
celled, and  the  fame  to  be  va- 
cated before  fuch  a  day,  although 
he  do  fo,  yet  if  he  fue  execu- 
tion before,  it  is  a  breach,  25,  2.6 

LielTee  for  years  grants  to  the  plain- 
tiff fo  much  of  his  term  as  ihould 
be  to  come  at  the  time  of  his 
death,  and  covenanted  that  he 
ihould  enjoy  it,  and  gave  bond  to 


perform  covenants,  and  made  the 
defendatit  his  executor,  and  died, 
who  entered,  and  oufled  the 
plaintiff;  and  in  debt  on  this 
obligation  adjudged  that  the  grant 
was  void,  and  there  being  no 
grant,  there  could  he  no  cove- 
nant, and  (b  no  bond.     Page  2  7 

It  is  agreed  that  >f.  (hall  pay  B. 
700/.  for  the  land  in  D.  coven^ 
ant  lies  againff  B.  if  he  will  not 
convey  the  land,  183 

Leflee  for  years  covenants  to  repair, 
prwifo  that  the  leflbr  find  grand 
timber,  there  in  an  adion  of 
covenant  the  plaintiff  ought  to 
aver  that  he  offered  grand  timber, 
for  they  are  mutual  covenants, 

183 

On  a  covenant  to  make  farther  af- 
iiirance^  it  feems  the  covenantor 
is  not  obliged  to  make  it  with 
covenants,  190 

But  by  Twifden  Jufticc,  the  law  is 
altered  fmcc  'Cole  and  Kinder\ 
cafe,  in  Cro.  Joe,  as  to  covenants 
in  a  conveyance,  if  they  be  rea- 
fonable  they  may  be  inferted,  but 
not  that  he  is  feifed  of  an  abfo- 
lute  eftatein  fce-fimple,  or  the 
like,  191 

A  covenant  for  the  true  imprifon- 

ment  of  J.  ^.  and  alfo  to   pay 

chamber-rent,  iSc.  is  a  covenant 

for  eafe  and  favour,  and  io  within 

*  the  Aatute  of  8  Hen.  6.         222 

If  leffee  for  years  be  diftrained  by 
the  lord  paramount,  chough  he 
cannot  have  a  writ  of  mefne,  yet 
he  ihall  have  a  writ  of  covenant 
in  lieu  thereof,  257 

If  an  agreement  be,  that  the  plain- 
tiff from  ihencefcrrw;\''d  (ball 
quietly  receive  all  the  tithes  of 
^  fuch  clofes  without  any  interrup- 
tion or  moleffatioo  \  adjudged  a 

futt 
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futt  in  equity  it  a  breach  of  his 
.    agreement  y  Page  57  ( 

A  covenant  not  10  aiBgn  a  cAoft  in 
aSH§n  to  any  perfon  whatfoever, 
an  ailignmefit  in  equity  is.  a 
breach  of  the  covenant,  for  in 
)aw  no  ailtgnment  can  be  of  a 
thing  in  adion,  thereiarQ  the  in- 
tent of  the  covenant  muft  be  of 
fnch  afllgnnnent  as  can  be,  that 
is,  an  aflfigntzient  in  equity  ad- 
mitted, 459,  460,  461 
When  covenants  are  joints  and 
w  hen  fc veral,  />/W. 
The .  defendant  (being  a  brevi^er) 
dovenant^s  that  the  plaintiff  (ball 
havefeven  parts  of  all  the  grains 
made  in  the  defendant's  breiy- 
houfe,  for  feven  years  then  ne^^t 
follourtng,  and  affigos  a  breach^ 
that  the  defendant  with  intention 
to  deceiire  the  pla'tntiff>  did  put 
divers  quantities  of  hops  into  the 
malt,  of  which  the  grains  weft 
made,  by  reafon  whereof  the 
grains  were  fpoiled,  and  becanie 
vnprofitable  to  the  plaintiff,  and 
verdid  and  judgnxent  for  the 
plaintiff,  although  objeded  that 
the  grains  were  delivered  accord*- 
ing  to  covenant ;  and  though 
the  defendant  had  mixed  hops, 
an  adion  of  ihi  cafe  ties  in  that 
cafe,  and  not  covenant,  464 
If  I  coveiyant  that  I  will  leave  all 
the  timber,  vvhich  is  growing  on 
the  land  1  hsre,^  on  the  land  at 
the  end  of  the  term  ;  if  I  cut  it 
down,  though  I  leave-  it  oa  the 
land,  it  is  a  breach  of  my  co- 
venant,                                 ibid. 

CUSTOM,  vide  LONDON. 


As  a  cuAoen,  that  every  wm  nuf 
turn  his  plough  upoQ  tho  ef 
land  adjoining,  if  it  is  w>t  fawa 
with  corn.,  is  naii^ht,  withost 
adding  the  ufage,  *   Afff  4 

A  cuftom  found  within  ^  amivx^ 
th^t  every  tenattt  of  the  faid  ma- 
nor futwjfei  furjum  reeUmrt^  ifc. 
ill.  ikid. 

So  Ucei  i^  liguit  fot  the  lord  ta  fet 
a  paio  for  the  breaeh  of  a  by- 
law,  adjudged  void,  2$ 

A  cullom  wuhin  the  manor  of 
Wejlham  in  EJfex,  that  the  wife 
(bad  be  endowed  of  the  moaei/ 
of  all  fuch  copyhold  lands  as  faer 
bu&and  was  feixed  of,  58 

Unity  of  poffeflioa  d^ftrajrs  a  ouf- 
tom>  192 

If  a  'cuAom  laid  in  flcoupiers  fat 
good }       '       •  ihid. 

That  H.  being  feired  of  the  manor 
of  A,  to  which  he  hath  a  leet  be- 
longing t^'  f:tifiDm  time  out  of 
fldiod,  tbe  inhabitants  of  I>.  ofed 
to  fend  a  conftable  to  the  bid 
ket,  and  that  a  leet  was  held 
fuch  a  day,  and  notiee  thereof 
given  at  2).  and  they  did  not  fend 
a  condable,  and  that  the  fiew- 
aitl  impofed  a  fiae  of  391. 1 1  ^,. 
on  the  inhabitants,  for.wbs^he 
diftrained ;   held  a  good  cuftom, 

204 

But  when  a  duty  is  raifed  by  coftooi, 
a  diflrefs  for  thM  duty  muft  be 
maintained  by  the  like  cuftom, 
and  incident  to  it ;   qiutre.    iUi* 


DAMAGES,   and  IN^IRT  d 

DAMAGES.  I 


A  cnftopi  allcdged  in  fari  not  in    T  N 
fa^Oy  is  naught,  4   J.  vi 


detinue,  the  omifllioo  of  the 
value  of  tbe  charters*  in  the  ver- 

dia 
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A6t  xokj  be  fupplied  by  a  writ  of 
in^mjf  Pttgi  124 

la  an  studuimit  on  a  pinhibttion 
^wteeedhmigcs  are  given  for  the 
pUimiff^  there  he  t)aghe  to  lay  a 
wifoe  where  the  fait  ia  the  ecdc- 
iiafticai  court  was;  otherwife 
the  want  of  a  vifne  hnrts  not, 
387,  3«8 

*    DEtlT. 

Ia  debt  for  rent,  the  plaiiitifF  de- 
mifiBs  hy  iodentnre  a  hoaie  to  a 
widow,  rendering  rent,  the  de« 
fendant  marries  her,  the  rent  is 
behind  during  coverture,  the 
wife  dies,  and  the  plaintiff  brings 
debt  on  the  indenture  againft  the 
hufoand}  and  adfni^d  on  de- 
murrer, it  well  h'es,  6 

jt.  feifed  of  lands  laiiee,  demifes  to 
the  defendant  for  fwenty'^one 
years  rendering  rent  during  the 
term,  and  then  grants  the  rent 
fldy  (without  the  reveriten)  to 
the  piaintifF  and  his  affigns,  dur- 
ing iht  term,  and  the  defendant 
atturns,  and  for  rent  behind  the 
plaintiff  brings  debt»  and  on  Nil 
4ehet  found  for  the  plaintiff,  and 
moved  in  arreft  of  judgment, 
that  debt  lies  not  for  wane  of  pri- 
«U]f;  the  court  was  divided, 
and  no  judgment  was  given. 
Iff   la 

Dobt  lies  for  an  annuity  granted  for 
years,  ihid. 

Debt  lies  npon  a  leafe  of  a  fair, 
and  thereibre  a  bifhop  may  grant 
a  fair  for  years,  becaufii  debt 
lies,  but  not  for  life,  ibid. 

By  WyMam  jufticfi^  ihid. 

If  an  annuity  be  arrear,  and  the 
grantee  dies,  his  executors  (hall 
bate  debt)  hecaoTe  the  perfon  of 


(  the  executor  was  erigirally 
charged,  Pagi  1 1 

A  feigniory  in  fee  is  granted  for 
yefirs,  the  grantee  (hall  not  trnve 
debt  becaule  it  is  out  of  a  fee, 

ibid. 

But  after  il\e  term  expired  he  (hatl 
have  debt.    By  Twifdnt  juftice, 

II 

Debt  lieth  not  againft  the  bail  on 
his  recognizance  upon  a  judg- 
ment given  againft  the  principal, 

H 

Tenant  pur  auier  vie  of  tithes  in 
grofs,  makes  a  leafe  for  years, 
rendering  rent,  and  dies,  his 
executors  bring  debt  for  the  rent, 
and  the  defendant  demurs  to  the 
count ;  and  by  the  better  opini- 
on of  the  court  the  adion  lies 
not,  .<     18 

If  the  father  defires  one  to  find  phy* 
fick  for  his  daughter,  debt  lies 
againft  the  father,  67 

Debt  lies  for  a  fine  impofed  on  one 
for  a  contempt  committed  in  a 
courtrleet,  68 

Debr  lies  upon  a  judgment  as.  weU 
after  a  writ  of  error  brought,  as 
before,  100 

In  debt  for  rent  againft  an  aflignee, 
quare  if  he  may  plead  ailignmenc 
over    without  pleading    notice, 

162 

Debt  is  brought  on  a  deed  poll,  on 
oyer  it  was  in  thefe  words,  //  is 
agreed  that  A.  jballpay  to  B.  700!. 
fir  the  lands  in  D.  and  held  .that 
debt  lies  upon  it,  183 

Jo  debt  for  rent  for  fix  years  upon 
a  leafe  for  years  to  the  defendant 
for  tithes,  the  defendant  as  to 
the  two  years  pleads  NH  debet, 
and  as  to  the  other  four  years  he 
pleads,  that  before  any  of  the 
faid  rent  incttrrcd,  be  afiigoed 

over 
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over  the  faid  Icafe  and  tithes  to 
one  F.  of  which  the  plaintiflF  had 
notice,  and  did  receive  the  rent. 
Judgment  y?tf/9/0. 
J'he  points  were  /««, 

1.  When  the  dean  and  chapter 
make  a  leafe  of  tithes,  ren* 
derihg  renty  whether  the  mo-< 
ney^  referved  be  a  fum  in  grofs 
or  a  rent? 

2.  Admitting  it  to  be  a  rent,  if 
the  acceptance  (hall  bind  as  in 

'  cafe  of  a  private  perfori  ? 

The  cafe  is  not  refolvedy  but  as  to 
the  fecond  point  7wifden  juilice 
held  the  acceptance  void. 

Leflee  for  lite-mtikes  a  leafe  for 
years,  leffee  for  years  furrendcrs 
to  the  reverfioner,  rendering 
rent ;  adjudged  an  aSion  of  debt 
well  lies  for  the  rent,  becaufe  it 
is  a  duty  by  way  of  cotttrad. 
Page  222 

Declaration  in  debt  for  rent  arrears, 
is  good,  without  (hewing  the 
mean  alTignments,  upon  a  de- 
murrer, 389,   390 

In  an  aftion  of  debt  §^i  tam%  upoa 
the  flatute  of  23  Eii%.  cap.  i .  for 
not  coming  to  church,  it  feems 
conformity  doth  not  dtfcharge  the 
penalty  due,  391,    392 

But  by  the  aft  of  i  Jac.  cap.  4.  the 
defendant  is  difcharged  in  fuch 
cafe  by  his  conformity,  466 

Debt  upon  the  flature  of  23  Eliz, 
cap,  I.  for  not  coming  to  church, 
may  he  brought  in  this  court  not- 
withftanding  the  ftatute  of  21 
Jac.  cap,  4.  394 

An  ad  ion  of  debt  cannot  be  com- 
menced before  juftices  of  aflfife, 

ibid^ 

In  debt  for  rent  on  a  leafe  for  years, 
the  defendant  pleads,  that  on 
Chriflma%  day  (beiog.the  quarter- 
day)  he  was  at  the  faid  mefluage 


by  the  fpace  of  an  liour  before 
fun-rifing,  until  foo-fetttng  of 
the  fame  day,  and  that  neither 
the  plaiatifFnor  any  other  on  her 
behalf  came  or  was  ready  there 
to  receive  it,  and  that  always 
iince  the  faidday  bath  heeo,  and 
yet  is  ready  to  pay  the  fame: 
the  plaintiff  demurs,  for  that  the 
defendant  hath  not  allcdged  a 
tender,  but  j!>nly  that  he  was  rea- 
dy there  to  pay ;  but  adjudged 
for  the  defendant ;  for  tender 
needs  not,  but  where  there  is  a 
condition.  Pages  ^\Z^  419 


DEMURRER,     vide 
INGS. 


PLEAD- 


If  a  plea  conclude  ^  parahu  eft  ve- 
rificare,  where  it  iboald  t)e  ix 
petit  quod  inquiratuTy  it  is  fub- 
Aance  on.  a   general  demurrer. 

Declaration  in  debt  for  rent  arrear, 

is  good  without  (hewing  mean 

aflignments    upon   a   demurrer, 

389,  390 

DEODAND. 

One  in  ringing  was  taken  np  by  tbe 
bell-ropv,  and  by  it  was  ktlkdt 
and  if  the  bell  was  a  Deodand, 
was  the  queflion  ;  dMtaiur^  97 

A  milKwheel  cannot  be  a  Deoddoid, 
by  Hide  chief  juftice,  ibid. 

There  may  be  a  De^dani-yrhitn,  the 
party  (lain  is  bnder  the  age  of  dif* 
cretion.  By  Twifden  and  Msr- 
ton  juftices,  ao8 

DEPARTURE,     vide    PLEAD- 
ING. 

The  piaintifF  counts  upon  an  in- 
denture of  apprentice(hip ;  the 
defeodao 
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<3«(endaDt  ^pleadS)  that  at  the 
time  of  the  entering  into  the  faid 
indenture  he  was  an  infant ;  ihe 
plaintiff  replies,  that  by  the  cuf* 
com  pC  the  city  of  London^  if  one 
under  age  binds  hinnfelf  app<'en- 
C^ice  it  Oiall  be  good  againfl  him ; 
and  the  doubt  on  demurrer  was, 
if  this  be  a  departure  ?  the  court 
\vas  divided.  Page  60 

If  in  covenant  the  defendant  plead 
performance,  and  after  rejoin 
that  the  plaintiff  oufted  him,  it 
IS  a  departure,  22 

If  the  plaintiff  in  his  replication  de- 
part from  his  count,  if  the  de- 
fendant takes  iffue  upon  ir,  and 
it  be  found  for  the  plaintiff,  the 
defendant  (hall  take  no  advan*^ 
tage  of  that  departure,  other- 
wife  if  he  had  demurred  upon  it, 

86 

If  a  rejoinder  confefs  that  which  was 

denied  in  the  bar,  it  is  adepar.ture , 

94 

DEnSE,    vide    REMAINDER. 

A  woman  having  twofonsby  divers 
hulbands  (which  were  dead) 
(viz.)  Thomas  by  the  firft  huf- 
band,  and  Leonard  by  the  fe- 
cond,  devifes  the  lands  in  quef- 
tion  to  Thomas  for  life,  and  if  he 
die  without  iffue  of  his  body  liv- 
ing at  the  time  of  his  death,  then 
to  L.  in  fee  ;  but  if  Thomas  have 
iffue  living  at  the  time  of  his 
death,  then  the  fee  (hall  remain 
to  the  right  heirs  of  Thomas  for 
ever ;  the  woman  died,  Thomas 
entered,  and  fuffered  a  recovery, 
and  dies  without  iffue.  i.  And 
heldT'^oifitf/  had  an  eftate  but  for 
life  only,  with  a  contingent  re- 
mainder to  Leonard f   which  was 


barred  by  the  recovery,  Pages^S^ 
29,  30 
2.  A  devife  to  one  who  is  (heir) 
for  life,  Hie  remainder  in  con- 
tingency is  good,  and  the  dif- 
cent  of  the  reverfion  (hall  not 
drown  hiseftatefor  life,  28,  29, 

30 

What  (hall  be   faid  an  executory 

devife,   and   what   a  contingent 

remainder,  ibt'd^ 

Executory  devifes  are  grounded  on 

the  common  law,  83 

Capite  lands  were  given  to  the  huf- 

band  and  wife,  and  the  heirs  of 

the  hu(band,    and   the  hu(band 

being  alfo  fole  feifed  of  focage 

lands,  devifes  all  his  focage  lands 

and  dies,  living  his  wife ;   and 

refolved  it  is  a  good  devife  for 

the    whole,    by   three  juftices, 

39.  40 
If  lands  be  given  to  two,  and  the 
heirs  of  one  of  them,  that  rever- 
fion is  not  dcvifable ;  by  fVind^ 
ham  2Lnd  T'tuJfden  jyj&'iccSf  40 
If  lands  be  given  to  two,  and  the 
heirs  of  one  of  them,  and  he  that 
hath  the  fee  dieth,  no  ward(hip 
can  be,  for  the  furvivor  remain- 
ed tenant  during  life,  ibid, 
Stephen  Norton  feifed  in  fee  of  the 
landsinqueftion,  in  i6;i,  made 
his  will  in  writing,  and  gave  di- 
vers legacies,  tff .  Item,  /  give 
to  my  brother  Anthony  Norton 
30  /.  per  annum.  Iteni,  /  give 
my  lands  in  Kent  and  Suffex  to 
one  of  my  coufin  Nicholas  Am- 
hurf^'/  daughters  that  Jball  marry 
with  a  Norton  within  fifteen 
years, \  and  I  make  Nicholas  Am- 
hur(l  my  executor.  Nicholas  Am- 
kurfi  had  three  daughters,  Eliza- 
beth, Anne  and  Mary\  Stephen 
Norton  the  defendant  marries  Eli- 
zabeth, 
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zakti^    Itnd  the  lefibr  of  the 
pUffitiff  marries  the  heir  at  law. 

''  And  whether  the  heir  at  law,  or 
the  devtfee  (hall  have  the  lands, 
vras  the  quedton  ?  And  refolved 
that  the  devtfee  (hall  have  the 
lan<)9,  and  that  the  devife  was 
good  notwithilnnding  the  tncer* 
tainty,  and  that  although  the 
"Words  arc  not  nx>hojballfirft  mar- 
ry with  a  Norton,  yet  the  law 
iuppiies  thefe  words  as  well  in  a 
devife  as  grant,  Page  82 

A  devife  to  jf.  for  fifteen  years,  the 
rcntainder  to  ihe  right  heirs  of 
y.  D.  is  not  good ;   but  to  A.  fcr 

,  tittccn  years,  the  remainder  to 
the  firft  fon  of  J.  D.  is  gnoil, 
becaufe  the  devifor  takes  notice 
that  be  hath  not  a  fon,  and  in- 
tends a  future  ad^  and  the  law 
aids  him  which  was  imps  confilii ; 
by  Bridpruin  chief  juft ice,        8 3 

A  devife  to  an  infant  in  'Oentn  fa 
men  for  fifteen  years,  the  re- 
mainder over  is  good  by  way  of 
executory  devife,  ibid. 

Aft  cftate  inftiturv,  and  a  contingent 
precedent  makes  an .  executory 
devife,  ibid. 

I  gi^e  all  to  my  mother  ^  all  to  my  mo- 
thir ;  refolved  lands  do  not  pafs 

*    hy  thefe  words,  97 

Sarah  the  wifefcifcd  in  fee  of  a  co- 
pyhold, furrenders  to  theufe  of 
herfelf  ai!d  R,  her  hufband,  and 
the  heirs  of  the  hulband,  the 
hi}(bsnd  after  furrenders  to  the 
Vfeof  hi$  will,  artd  by  his  will 
devifes  the  land  by  thefe  words; 
ntf  lands  in  Hackney  'vohich 
^ert  my  wfe^s^  and  no^  hers  for 
tffef  1  ginse  to  the  heirs  of  the  body 
tfmy  fittd  ^ife^  if  that  he  or  they 
Mft  till  fourteen  years  of  age '^  end 
fut  tffont  ofjkchieirs,  then  to  Wil- 


'    liam  Jacob  and  hif  heirt,     it.  the 
devifor  dies,   Sarah  hts  wife  fur- 
vivesand  marries  H,C  by  whom 
fhe  had  ilTue  the  leflor  of  the 
plaintiff.     H.  C.  fuffiers  a  reco- 
very, Sarah  dies,  and  the  Icf- 
for  of  the  plaintiff  enters,  and 
the  heir  of  R.  the  devifor  enten 
upon   him.     The  points     ^vrre, 
ijff,    what  paffes   by  the   will  ? 
and  on  that  point  the  court  was 
divided  in  opinion.     2dly,   what 
operation    the  recovery    hath.' 
'  and  held  the  recovery  works  no- 
thing becaufe  copyhold,    and  a 
recovery  of  a  copyhold  doth  not 
dock  the  remainder  without  cof- 
tom.       Pages  162,  163,   164 

Where  there  is  a  precedent  devife, 
there  (hall  not  t>e  a  contingent 
exectitory  devife;  by  JVyndham 
juftice  •  164 

A  devife  to  an  infaftt  in  ventre  fa 
mere  if  good ;   qu^e.  ibid. 

A  devife  to  y.  S.  when  he  marries 
fuch  a  one  is  good,  but  no  eftatc 
veils  till  miirriage;  by  ^wifden 
juflice,  iW 

The  carl  of  JNT.  feifcd  6f  Hewpert- 
houfe  in  fee,  devifes  the  fame  to 
his  lady  for  life,  the  remainder 
tOi^.  his  grand-child  in  tail,  pro- 
vided, and  upon  condition,  that 
if  the  faid  grand-Child  fiioaU 
tnarry  without  the  confent  of  her 
grand-mother,  and  the  earls  of 
Warwick  and  Manchefier^  aod 
the  major  part  of  them,  orlhooM 
die  without  iffiie  of  her  body» 
that  then  it  (hould  remain  oora 
J5.  one  other  of  the  devifor's 
grand-children,  and  fiiler  to  / 
A*  roari'ies  without  cocfent  al 
her  age  of  fourteen  years,  a«l 
had  no  notice  of  the  will,  %jfh 

^  n\ 

I.  Rcfolvri 
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t«  R^foW^d  !^  it  ft  UrtnUfttfon  ahd 
fi6t  a  d9ti^U>dti«     ft;  Notioe  of 

for  that  ridtte'  is  ilppkii)ht<ed  by  the 
the  dcvifor  to  give  nb\k^  Piges 
436*  137 
^&mplt  aftd  tv^rb  others  w*rt  fcnanta 
in  c^rtlmdn  of  ft  nlMinor*  Ttmple 
rfiitke^  his  WiM  in  writing  of  hia 
third  part)  alid  after  bj  tndtn- 
tare  and  fine,  fanition  \S  made 
beiweit)  the  iehams  in  cetDttvon, 

AtA  if  this  partiti<Hi  \st  a  revoca« 
tidnof  this  will  was  the  ^aeftion; 
and  il  fe^^ed  to  all  the  barokie  it 
was  not  ahy  reVoeatioti$  but 
/udgmeht  was  m\  given)  becaufe 
the  plainiiff  obtained  leave  to 
^ifct3iminue,  fW. 

A  m^ti  f^tf^d  of  land$  held  in  Gt^te, 
dcvlfes  the  whole  to  th*  eorpor- 
tttoDl  of  the  tlry  tt  Nortvhi, 
upon  a  thAritable  ofe ;  and  re- 
fblved  the  dev4(%  was  tthly  good 
fbt  tw6  parts,  and  not  for  the 
^bole,  249 

Whcrfe  ft  rt  feid,  thUt  if  a  tbpy- 
ht^derd^tife  to  k  charitable  ufe 
'(iirithetit  Aifretider^  or  tenant  in 
Hii  fo  devifes,  that  it  is  gdod 
agftinft  the  ifTue;  it  is  not  in- 
tended g<}od  by  the  coitimoft  law, 
bttt  t6  be  made  good  by  the  de- 
cree of  the  Chancery  grOtttTded 
ilpoh  the  flatotc  of  43  Eh'z.  cap, 
4.  By  iltoy«flr<f  ferjeant,   •    iBid, 

Heti.  IV,  being  fet fed  of  larids  in  fee, 
devJftS  Ihetti  10  Ji>hn  Higden  and 
his  heirs  dtif  ing  the  life  of  Robert 
Durdanty  the  remainder  to  the 
bcirs  rhalcs  of  Hjobert  Durdani 
now  living ;  and  the  queftioii  was. 
Whether  Ge&ge  Dvrdant,  the 
<)rfy  rott  of  the  faid  Robert^  (hall 
take  in  fetnaiilder,  during  the  life 


of  bis|fatber?  And  refoifed  in 
B.  R.  That  the  devife  vefled  an  . 
eftate  in  remainder  to  Ge&rge  im« 
tncdittWly  after  the  death  <i^  the 
devifor,  for  that  the  words  fi/irt 
,  M^fe(n9iv  Mng)  was  in  a  will  s 
maniPeft  defcripiion  of  G^ge, 
who  then  was  heir  apparent  of 
Robert i  and  known  to  the  devifor 
to  be  fo»  for  he  was  hit  tlncle 
and  godfather;  but  after  error 
being  brouerhtin  theExchequer- 
chamber,  this  judgment  wa^  re«> 
verfrd,  Pctgef  330,  331 

Note ;  ^hi$  tafe  nvas  afttr  brought 
int$  parliiiment  by  writ  of  errwr^ 
and  Mf  jtidgmeni  in  the  Exchequer 
war  reverfed,  and  the  judgment  in 
B.  R.  affirmed.  Jones  Rep.  99^ 
100. 

The  word  {tl^it)  in  a  will  tttay  be 
intended  the  defcripiion  of  a  per- 
rot)»  but  not  when  it  is  in  the 
plural  number^  333 

Where  an  eft-ate  is  limited  to  the 
heirs  of  the  body  of  the  father, 
it  is  an  eftate  tail,  ibid. 

He  the  2  September  i679,nfHikcs  his 
will  in  writing,  and  makes  EUz- 
abcti  his  wife  his  executrix,  and 
gives  her  all  the  Refiiuum  of  his 
eftate  after  fome  legacies  paid, 
Eli&abeth  dies  5  September  1679, 
in  the-  life-time  of  the  tfcftator, 
and  he  having  notice  of  the  death 
of  his  wife,  makes  a  nuncupa- 
tive will,  dated  6  5'^^foi9r^f  t(579, 
and  gives  to  G.  R,  aH  which  he 
had  given  to  his  wife,  and  died 
13  September  1679,  aod  the 
^tare  was,  Whether  this  nun- 
cupative codicil  be  allowable  fince 
the  ftiitute  of  fr&uds  and  perju- 
ries ?  And  rcfolved  by  commif-* 
fionefs  of  delegates,  that  the  nun- 
cupative 
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CDpatfve  codicil  is  good,  for  by 
the  death  of  Elizabeth  before  the 
teftator  the  devife  of  the  Refi^ 
Juum  t^came  totally  vord»  and  fo 
there  was  no  will  quatemu  as  to 
.  that  part ;  and  fo  the  nuncupa- 
tive will  was  quafi  a  new  will  for 
fo  much,  and  was  no  alteration 
of  the  will  as  to  fo  much,  be- 
caufe  there  was  ho  fgch  will,  its 
operation    being  determined, 

P^g^  334 

If  A.  be  pofTefled  of  an  eftate  of 
looo/.  and  by  his  will  in  writing 
gives  5C0/.  of  it  16  B,  he  may 
give  the  refidue  by  a  nuncupative 
will^  fo  as  he  do  not  alter  the 
executor,  335 

if.  P.  in  Feb,  1649  makes  his  will 
in  writing,  and  gives  a  legacy  to 
his  niece  in  thefe  words,  J  do  or- 
dain and  give  to  my  dear  niece  Flo- 
rence Roll,  /econd  daughter  of 
my  brother  Dennib  Roll,  the  fum 
of  500/.  *u>hich  my  fijter  the  lady 
Cholir.ly  hath  now  in  her  hands 
of  mine,  as  by  her  bond  mad^  to  me 
appears.  And  makes  no  execu- 
toi',  and  dies  in  Oil.  69.  About 
ten  years  before  his  death,  the^ 
lady  Cholmly  paid  him  the  500/. 
And  if  the  legacy  is  due  is  the 
queftion,  335 

Andrefolvedthelegacyisdue,though 
the  fecurity  was  altered,       ibid. 

If  a  man  devife  a  legacy  out  of  debts 
due  in  feveral  counties,  and  the 
debts  arexalled  in  before  the  tef- 
tator's  death,  yet  the  legacy  re- 
mains good,  ibid. 

The  fame  law,  if  a  legacy  be  given 
out  of  monies  at    intercA,    and 

•  called  in  before  the  ^teftacor's 
death,  ibid. 

But  otherwife  of  a  fpecifick  legacy, 
for  that  may  be  loft  by  being  al- 
tered, ibid. 


R,  B.  being  feifed  of  lands   in  iet, 
and  having  ifltie  Robert  his  young- 
er Ton,  who  had  iflue  RjAert^  by 
his  will  in  writing  devifes  bis  lamb 
to  Robert  his  fon  and  his  hein, 
and  gives  to  his  grand- child  /Et- 
bert  lOoA  after  Robert  the  foi 
dies,  and  after  R,  B,  the  father 
by  a  codicil  ia   writing  devife 
part  of  the  lands  before  given  to 
his  fon  Robert,  by   his   will  to 
another^  and  wills  that  the  co- 
dicil be  anaexed  and  made  part 
of  his  will,  and  the  fame  day  re- 
publiibes  his  will,  and  then  alfo 
JnimoTeflandi,  by  words  with- 
out writing,  declares  That  his 
grandchild  Robert  (hall  take  and 
have  by  the  faid  will,  as  his  foa 
Robert  might  take  and  have.  The 
devifor    dies,     and   Robert    the 
grand  fon  enters,  and  the  daugh- 
ters and  heirs  of  fFilBam,  eldeft 
fon  of   Robert  the  grandfather, 
enter  upon  him,  and  leafe  to  the 
plaintiff.     Judgment   was  given 
in  C.  B.  for  the  defendant;  and 
error  being   brought  upon  this 
judgment,  the  judgment  was  re- 
versed by  three  juftices,   cmUra 
Dolben  juftice.     Pages  408,  409 

F.  K.  being  feifed  of  lands  in  fee, 
and  having  ifTue  divers  fons  and 
daughters,  devifes  to  his  third 
fon  Gerard  K.  after  the  deceafe 
of  his  wife,  all  the  lands  in  qaef> 
tion,  to  him  and  his  heirs  for 
ever,  provided  always,  and  upon 
condition.  That  his  fon  Gerard 
(hall  pay  unto  his  daughter  £6'z- 
abeth  100/.  within  (ix  months  sf- 

'.  ter  his  wife's  death,  and  at  bis 
age  of  2 1  years,  and  for  default 
of  payment  thereof  accordiogly* 

*  he  gives  the  fame  to  his  faid 
daughter  Elizabeth,zsiA  her  heirs; 
and  farther  devifes^  That  if  bis 

faid 
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f«id  fen  Oerard  happen  to  die' 
witbour  HTire,  his  daughter  £//e- 
iAetlf^  lOoL  being  firft  paid,  then 
the  remainder  of  hh  eftate  to  be 
divided  amongft  his^fons  and 
daughters,  anrf  the  furvivors  of 
them;  and  the  queftion  wa?. 
What  eftate  Gerard  K.  took  by 
this  will,  whether  an  eftate  in 
fee  or  in  tail;  and  adjudged  he 
had  but  an  eftare-tail,  4259 
Pages  426,  Wf. 

yokt  Cheek  feifed  of  hoofes  and 
lands  in  ht  devifeih.  That  his 
wife  ftiati  have  ind  enjoy  the 
fame  daring  her  natural  lifci  if 
(he  do  not  marry  ;  but  if  (he  do 
marry,  then  he  wHIsthat  his  Ton 
Humphrey  ftiall  prefcnily  after  his 
mother's  marriage  enter  and  en- 
joy the  faid  premiflfes,  to  bim 
and  the  heirs  male  of  his  body. 
In  this  cafe  two  points  were  ftir- 
itd^  I/?,  What  eftate  the  tcfta- 
for  intended  for  his  wife  in  this 
will.  2^/7,  Whether  rhe  remain- 
der to  Humphrey  be  a  contingent 
or  vefted  remainder?  And  ad- 
judged ftie  hath  an  eftate  during 
her  wtdowhood  only  and  no  more, 
ttid  that  it  was  no  contingent  re- 
loainder,  but  an  eftate  vefted  in 
Humphrey^  to  take  eff'ed  in  pof- 
(eflion  upon  the  marriage  or  death 
of  the  wife,        427,  428,  &c. 

A.  feifed  in  fee  devifes  all  his  lands 
in  Af.  Langfey^  being  the  land  in 
qoeftion,*  unto  his  two  daugh- 
terS)  ERzabeth  and  Anne^  and 
thetr  heirs,  equally  to  be  divided 
betwtitt  them,  and  in  cafe  they 
happen  to  die  without  iftlse,  then 
lie  gives  and  devifes  aH  the  faid 
lands  to  his  nephew  F.  M*  eldeft 
foj)  of  his  brother  W.  M.  de- 
eesifed,  and  to  the  heirs  male  of 


his  body»  whh  divers  remainders 
over.  The  queflion  was,  Whe- 
ther Anne  being  dead  without  if- 
fue,  %x\i  Elizabeth  furvivinp,  the 
faid  P,  M-  who  was  the  leffor  of 
the  plaintift",  ftiall  have  that 
moiety  of  the  lands,  or  Eirza- 
beth  the  other  fifter  ftiall  hold  it 
to  her  and  the  heirs  of  her  body, 
by  way  of  remainder  by  implica- 
tion ;  and  adjudged  that  F,  M. 
takes  nothing  upon  the  death  of 
Annet  but  that  her  part  remains 
to  her  fifter  EUzabethy  by  way  of 
a  crofs  remainder,       Pages  452* 

A  devife  governed  by  the  intention, 
whether  it  be  exprefted  in  apt 
words  or  not,  ibid, 

DISCONTINUANCE. 

An  eftate  is  limited  to  the  hufl>and 
for  life,  the  remainder  to  the  wife 
for  life,  the  remainder  to  the 
heirs  of  the  body  of  the  huf- 
band,  which  he  (hall  bee;et  on 
the  body  of  his  wife,  fjc.  the 
huft)and  and  wife  levy  a  fine,  if 
this  be  a  difcontinuance,     369 

37t  38 
None  can  difcontinue  an  eftate-tail, 
unlefs  he  difcontinue  the  rever* 
fion,  and  therefore  if  tenant  in 
tail  infeoflf*  the  donor,  it  is  no 
difcontinuance  of  the  intaili  344 

DimiSIN. 

In  an  aftife  between  two  tenants  in 
common,  a  forbidding  by  word 
of  mouth  to  the  tenant  to  pay 
his  rent,  was  adjudged  a  diflei^ 
fin,  ^  37 1 

Two  tenants  in  fpecial  tail  recover 

in  an  aftife,  and  after  one  dies 

K  k  withiJut 


A    T  A  B  L  £    OF    TUX 


without  iQuei  and  the  other  be- 
ifig  tenant  in  tail  after  poiTibility, 
is  re-difleifed*  he  (hail  have  a 
redifleiftn,  becaufe  it  is  the  fame  . 
•freehold  \^hich  he  had  before, 
a-od  is  part  of  the  eflate-tail,' 
Pagf  4H^ 

DUrCHT. 

Rcverfion  of  Dutchy  lands  paflfes 
by  the  Dutchy  feal,  without  at- 
tornment, 9O1  91 

By  the  rtafute  37  Hen,.  8.  cap,  16. 
Lands  lying  out  oF  the  county 
palatine  fliall  pafs  under  the 
Dutchy  kul^  90 

liy  the  connnnon  law  lands  coming 
to  the  king  in  his  natural  capa- 
city,  particif^ate  of  his  preroga- 
.  tive#  ibid. 

The'  king  withitf  age  ma^  grant 
Dutchy  lands,  *         ihid, 

l^ouble  ufurpation  doth  not  put  the 
king  but  of  pofleiTion  of  a  church 
he  hath  in  the  right  of  his 
Dutchy^  ibid. 

An  original  out  of  the  Chancery 
doth  not  run  in  jVaks^  as  it  doih 
in  a  cotlnty  palatine,  206 


EJECTMENT,  vide  ERROR. 

EJEC+MENT  brought  in  this 
court  of  lands  in  the  county 
of  LancajleTf  if  it  lies,  the  de» 
fendant  lacing  in  cudody,         8 1 

In  ejedment  for  too  acres  of  bog, 
and  other  things,  the  plaintiff 
may  releafe  bis  demand  to  them, 
and  take  judgment  for  the  re- 
fidue,  395 

if  the  heir  brings  an  ejeSment,  and 
his  anceftor  dies  fubfeqtient  to 
the  a3ion,  he  (hall  not  recover  ; 


becaufe  every  one  (hall  recover 
only  according  to  the  rightwhicfa 
he  bath  at  the  time  of  brtogii^ 
hisa&ioD^  Page  ^6y 

ERROR. 

Error  brought  of  a  jadgmcnt  in  B, 
R.  in  parliament,  and  errors  af* 
figned,  arnd  the  pailiameot  dif- 
folved  before  they  were  deter- 
mined ;  and  held  the  writ  of  er- 
ror is  determined  by  the  diflbhi- 
tion  of  the  parliament,.  5 

In  error  brought  .in  parliament  of  a 
judgment  in  B.  R.  the  tranfcript 
only  of  the  record  is  carried  tip 
by  the  chief  juftice,  and  there 
left,  and  not  the  record  iifelf, 

ihd. 

But  when  a  judgment  of  this  couii 
is  reverled  there,  the  tranfcript  is 
returned  hither,  and  the  record 
itfelf  is  tranfmttted  thither,        5 

Error  of  a  judgment  io  an  inferior 
court,  for  that  the  Vmrt  fac, 
is,  therefore  it  is  comnianded  by 
the  court.  That  he  make  to 
come  twelve,  £^r.  by  whom,^r. 
and  who,  lie,  in  a  bripf  manner, 
as  in  the  courts  at  tVefinunper^ 
where  it  ought  to  be  at  large,  in 
all  inferior  jurifdidioos,  the  ex* 
ception  difallowed,  ao,  431 

The  reafon  for  which  nothing  oot 
of  inferior  courts  (hall  be  taken 
by  intendment,  is,  becaufe  tb^e 
they  only  enter  fhprt  notes  of 
their  proceedings,  and  when  they 
are  to  certify,  the  attomics  here 
draw  the  records  at  lai^e.  By 
T'wi/Zfew  juftice,  *i»43i 

it  is  not  error  in  a  common  reco- 
very, becaufe  the  fammoDs  bears 
tefte  fubfequent  to  the  return  of 
the  Dcdimus,  70,  ^6 

It 
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Ip  IS  DOt  error  in  a  common  reco- 
very,  although  it  doth  not  ap- 
pear that  there  was  not  any  war- 
rant of  attorney  for  appearance. 
Pages  70,  96 

Error  of  a  judgment  in  an  inferior 
court,  75 

Fide  jurifdidion. 

The  plaintiflF  obtains  a  judgment 
againft  his  own  ejedor,  and  the 
party  concerned  in  the  land, 
brings  a  writ  of  error  in  the 
name  of  the  feigned  defendant. 
The. plaint ilF  pleads  to  the  writ 
of  error,  the  releafe  of  the  de- 
fendant, and  the  court  held  that 
fuch  releafe  (hall  not  be  allowed, 

93 

And  in  the  faid  cafe,  the  court  will 

not  permit  the  party  tu  proceed 
to  try  the  iffue,  if  the  releafe  be 
good  or  not,  becaufe  it  it  to  bar 
the  right  of  a  thini  perfon,  ibid. 
A  writ  olf  error  to  reverfe  a  judg- 
ment given  in  C.  A.  in  a  writ  of 
partition,  upon  a  If  Oil  dicit^  of 
divers  manors,  and  view  of  frank- 
pledge, free-warren,  and  other 
things  of  value,  and  on  In  nulh 
efi  Erratum  pleadedi  divers  er- 
rors afligned,  fome  in  form  and 
others  in  (ubftance  of  the  pro- 
ceedings,   but   not   determined, 

A  writ  of  error  lies  to  Berwick  or 
Calaif,  1 74 

Error  of  a  judgrnent  in  the  court  of 
Common  Pleas  afligned.  That  on 
a  Reli^a  verificatione  a  Miferi- 
cordia  was  entered,  whereas  it 
ought  to  have  been  a  Capiatur, 

»95 
Error  to  reverfe  a  judgment  given 

in  Brijhlf  in  aiiaSion  of  debt  on 

obligation.'        ^he    defendant 

pteads  Non  eji  faSum,  and  after 


Reliffaveri/icaticnecotihffed,  the 
adion  and  the  judgment  there* 
upon  was,  ^od  dejendens  fit  in 
Mifericerdia,  and  the  error  af- 
figned,  t)!iat  it  ought  to  be  a 
Capiatur,  ^iare»  for  it  is  not 
reiolved.  Page  20a 

Error  of  a  judgment  in  Hexdm^  for 
(hat  the  Venire  is  ill  awarded, 
for  that  it  is  Pntceptum  rji  per 
SenefcaUum  Curia  pradifft.  quod 
venire  fac,  duodecim  tarn  de  vici" 
,  neto  de  Hexam  quam  de  Vicineto  de 
Fallowfield  infra  JurifdiSii<memp 
lie.  quia  nec^  (Sc.  ^uod  fmt  hie 
ad  horam  feeundam  pifi  meridiem 
hujus  diei,  2 1 8 

I.  It  is  not  Per  Guriapi  nee  per 
Senefealhtm  in Cur*^  and  it  may 
be  It  was  out  of  court,  and 
procefs  in  private  jurifdidions 
(hall  not  be  taken  by  intend- 
ment; and  of  this  opinion 
were  two  juftices,  contra  Hale. 

2.  The  manor  of  Fallowfield  is 
not  laid  to  be  within  the  ju- 
rifdidioQ,  as  it  ought  to  be  in 
the  pleading  of  the  prefcrip- 
tion,  and  the  faying  iri  the 
awarding  of  the  Venire  that  it 
IS  fo,  is  not  fufficient ;  to 
which  the  whole  court  agreed. 

3.  The  ^ia  nee  for  ^|«  nee  is 
not  good,  but  they  ought  to 
have  put  it  in  at  large,  and  not 
as  it  is  in  jB.  R.  and  the  ^ia 
nee  is  nonfenfe,  and  this  was 
allowed  for  error  by  two  juf- 
tices, contra  Hale,  but  on  con- 
fideration  of  the  whole  judg-  . 
ment  was  reverfed,  ibid. 

Trefpafs  againft  four  in  this  courts 
who  appeared,  and  judgment 
againft  them,  and  they  bring 
error  here  of  a  jitdgment  given 
coram  vobis,  and  aflign  for  error, 
Kk  2  That 
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■  That  one  of  the  de&iuijfits  being 
an  infant  appe^recl  by  ftttorrey, 
\vhcrea3  it  ought  to  have  been  by 
guardian,  Et  hoc  parati  funi  vert-- 

f  Jtcarfy  prout  Curia  ccnfideraveritiy 
\\herea5  ihey  ©light  k>  have  con- 
chided  to  the  country  ;y^4/  non 
oJJocati/ry  Page  a  I  ^ 

.Debt  on  a  bond,  judgment  was  had 
by  default  hy  the  plaintiff  as  exe- 
cutor, and  the  Attorney  had  left 
out,  Et  profert  Uc  in  Cur,  Lite- 
ral TfJlMt£nt4uriaty  but  yet  the 
plaintiff  was  caJlcd  c3(ecuror  in 
the  cot^nt,  and  the  defendant  hs^ 
ving  brought  error,  it  wa»  mo- 
ved to  have  the  record  afnenrfed, 
but  deriiec^,  223 

When  error  in  faS  i^  well  afTigned 
/or  error,  In  nulb  eji  erratum 
amounts  to  a  confeilion  of  the 
&£l;  as  if  infancy  be  aligned, 
the  plaintiff  cannot  plead  In  nulla 
eji  erraUmy  bceaafe  by  it  he  con- 
fefleth  the  iafancy,  but  he  ought 
%o  take  iiTue ;  l>ut  if  the  party 
ailign  for  error  that  the  court  dici 
rot  fit,  or  ihat  the  defendant  did 
not  appear,  which  afTignments 
are  Riaitersof  &3,  but  not  well 
made,  there  In  mtlb  efi  erratum 
amouf)  s  to  a  demurrer,         23 1 

Error  brought  tor  joining  Affumpftt 
and  I  rover  in  one  declaralKHfi,  233 

Error  cf  a  judgmeat  in  Ueiucaftle 
in  dower,  for  tlwt.  it  was  by 
plaint  tbere^  acd  the  erpor  af- 
fignad  here  was,  that  freehold  is 
not  pleadable  without  original 
writ,  adjourned,  ibid. 

In  debt  for  300^  the  plaintiff  ob« 
tained  judsrment  by  Nihil  didt 
five  years  ago,,  and  the  defendant 
brings  error  in  U^  R.  and  ailigns 
for  error  no  ortginal,  and  on  a 
Certiorari  the  Cttjflos  Brevium  re- 


ti]rn8  oaoriginai ;  after  the  plalo- 
tiff  piocnres  an  original,  and  on 
enquiry  tbe  Maflcr  of  the  Roils 
ordered  that  writ  to  be  fet  afide. 
But  it  iras  rnled  to  Hand,  for 
that  the  Mailer  of  theRoU^hatf 
no  authority  here,  and  thai  if  the 
Cvjlos  Breviun  takes  it  off  tbe 
fi4e,  he  forfeits  hit  office.  P.  ^44 
A  writ  of  error  lie$  on  the  ilatuit 
of  27  EUz,  cap»  8.  of  a  Judg- 
tnent  given  in  £.  R.  m  debt  oa 
the  df^imt,  of  I  firs.  cMp.  5,  t^c. 
for  abienuflg  irom  churchy  {^f. 

-  27S 
Judgment  on  an  iodidment  io  iref- 
pafs  reverfed  for  error,  for  that 
the  fir  (I  proccfs  was  a  Capias, 
whereas  in  all  todifliDema  far 
trefpnfs  and  uader  treafon,  a 
Venire  Fm:ieu  i^  the  (iiQ  proccfs, 

375 
T.  i^  S.iJ  al,  were  conviQed  of  a 
riot  in  the  county  of  D.  upon 
the  view  of  two  juftices  of  the 
peace,  and  tbe  (her iff  of  the  faid 
county,  contra fonuam  Siaiuti  13 
Hen,  4.  cap.  7.  and  6ned  by  the 
.  jufiices,^  but  the  (heriff  did  not 
join  in  fetring  the  fine  :  aad  on 
error  brqoight  juc^ment  was  re- 
verfed,  for  that  the  flieiiff  did 
not  join  in  fining,  then^,  386 
In  an  attachment  on  a  prohibition 
where  damages  ;^e  given  for  the 
plaintiff,  if  a  Vifne  be  not  laid 
whe|;e  the  fuit  in  the  ecckCafti- 
cal  court  was^  it  is  error^  3879 

388 
If  tliere  be  a  MifericordtA  entered 
againil  the  plaintiff,  where  part 
of  the  verdid  that  is  found  for 
the  defendant  is  furpiufage,  this 
is  error,  390 

In  an  Indebitatus  Affumpfii  io  an  in- 
ferior court,  the  conrt  was  faid 

to 
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40  be  heU  coram  Majire  Cff  Bar- 
gefifbHs  Burgi  prmdiS.  fecundum 
ffm^tudinum  ejufdem  Burgi ^  (jf r. 
and  the  name  of  the  mayor  is 
not  mentionedt  and  the  judg« 
ment  revcrfcd  therefore,  P.  395 

Error  brougi^  of  it  Judgment  in 
cjedment  upon  «  variance  be- 
twixt the  verdid  and  judgment^ 
but  left  undetermined,  398 

Error  in  Bofi^m  to  reverfe  a  judg« 
IReat  given  there  upon  a  Scire 
fsc.  grounded  upon  a  recognizance 
for  bail ;  the  court  there  did  cer- 
ttfjr  fiot  otAj  tlie  J4idgment  upon 
ihcf  Scir4  ftc,  but  aifo  the  pritici- 
pal.jodgmeot  and  ail  proceedings 
therein,and  refolved  good  enough. 

Proceedings  in  inferior  courts  are 
never  entered  at  large»  uulefs 
when  a  writ  of  error  is  brought, 
md  they  make  u|»  an  intire  re- 
cord, and  not  Dtberwife,  20,  ai, 

43t 

A  writ  of  error  doth  not  lie  upon  a 
convidion  upon  the  datute  of  3 
Jm.  cap.  4.  for  not  coming  tp 
church,  for  that  it  is  no  judg- 
ment, but  the  party's  remedy  $ 
if  it  be  erroneous  in  the  Exche- 
quer toquafii  it  there,  433,  434 

Error  of  judgment  in  the  grand 
feflVons  of  Brecon  in  dower,  and 
divers  errors  afllg ned  459 

In  ^  writ  of  error  to  reverfe  a  tine 
the  defendant  cannot  plead  the 
fame  fine  (now  endeavoured  to 
be  reverfed)  in  bar  to  the  writ  of 
error,  461,465^ 

Ifi  trover  hy  five,  before  verdift 
one  of  them  dies,  and  they  pro- 
ceed to  trial,  and  verdi&  for  the 
plaintifF^,  then  the  plainiiflFs  fug- 
ged that  one  of  them  is  dead, 
and  ^Ry  judgment  for  the  refl^ 


aod  had  it ;  and  04i  error  brought 
and  afligned  that  the  party  died 
before  verdid,  and  fo  a  verdtSt 
fiyen  for  a  dead  perfon;  judge- 
ment re¥erfed,    .  Page  463 

ESTOPPEL. 

One  (ball  not  be  eftopped  but  of  that 
which  be  may  have  a  traArerfe, 

EVIDENCE,  vide  TREASON. 

ThjB  wife  cannot  be  admitted  to 
give  evidence  againft  her  huft 
band,  nof'the  hufband  a^sinft  the 
wife  in  any  cafe,  excepting  trea- 
fon,  t 

One  indiQed  of  perjury  in  the  time* 
of  OronnveJlj  and  verdid  againft 
him,  but  by  the  death  of  Crom- 

.  well  00  judgment  is  entered,  i^ 
now  a  good  witnefs,  32 

An  altnanack  wherein  the  father  haci 
writ  the  nativity  of  his  Ton,  al- 
lowed as  good  evidence  to  prove 
the  nonage  of  the  fon,  84 

In  an  information  of  perjury,  to 
prove  the  perjury  one  was  pro- 
duced to  whu  one,  fmcc  de^H, 
fwore  upon  tiie  firft  trial,  and  al- 
lowed good  evidence,  i  70 

ypon  an  information  on  the  Aatnre 
of  ufury,  he  who  borrows  the 
money  may  be  a  witnefs  aficr  he' 
hath  paid  the  money,  but  not 
before,  ,  10^ 

Depofiiions  taken  in  Chancery  in 
perpetuam  rji  memoriam  on  a  bill 
for  that  purpofe  ethibited,  can- 
not be  given  in  evidence  at  a  trial 
ar  law,  unlefs  there  be  an  Anfwer 
put  in  and  produced,    335,  336 

If  a  Bivin  be  coiivifted  or  felony, 
and  after  parc!oned,  it  feems  he 

may 
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may  be  a  good  witnefs^  by  three 
juftices,  Pa^e  369 

A  roan  conviSted  of  felony  and 
burned  in  the  hand  may  be  a 
good  witnefS)  for  that  the  burn- 
ing  in  the  hand  is  qusf$  a  flatute 
pardon,  380 

But  in  the  faid  cafe  if  he  had  not 
been,  burned  in  the  hand,  a  parr 
don  would  not  have  reftored  him 
to  bis  credit  again,  for  that  in 
his  rcftiniony  the  people  are  con- 
cerned, and  confequcntly  the 
pardon  cannot  deprive  them  of 
their  intcreft  ;  J^^re,         ibiiL 

Nothing  can  be  given  in  evidence 
againil  the  probate  of  a  will,  but 
forgery  of  it,  or  its  being  ob- 
tained by  furprife,  405 

Though  evidence  be  conclufive,! 
yet  the  jury  may  hazard  an  at* 
taint  if  they  pieafe,  ibid. 

Wherefoever  thp  fame  evidence  will 
maintain  either  an  adion  cf  tro- 
ver or  trefpafs,  there  the  reco* 
very  and  judgpent  in  one  of  the 
faid  adions  may  be  pleaded  in 

.  bar  againil  the  other  j  vid,  TRO^ 
VER  and  BAR.  '  47  a 

'Wheicfoever  it  may  be  prefumed 
that  any  thing  muft  of  necelfity 
be  given  in  evidence,  the  want 
of  mentioning  of  it  in  the  re- 
cord will  not  vitiate  it  after  ver- 
dift;  vid.  VERDICT.  487 

Why  two  wirnefles  a»e  required  in 
treafon,  vid.TREASOhf^     4q8 

EXGHE§iJER. 

If  gpod$  be  condemned  by  this  coart^ 
and  proclaimed  as  forfeited,  the 
properly  is  altered,  fo  as  no  ac- 
tion of  trefpafs  or  trover  will  lie 
by  the  proprietor  againft  the  per- 
foii  liut  fcifcih  ihem^  336 


The  king  may  difpofe  of  the  l«ul 
itfelf  of  a  perfon  outlawed  by  the 
courfe  of  the  Exchequer,  Page  1 7 

EXECUTION. 

One  committed  to  the  Marflnfea, 
for  divers  mifdemeanons  is  takes 
in  execution,  he  (hall  not  be  fet 
at  large,  58 

When  a  man  is  in  prifon  for  crimi« 
nal  matters,  he  is  not  chargeable 
with  a  civil  adton  wnhpot  leave 
of  the  court,  .  58 

iAut  if  he  happen  to  be  charged,  he 
ihall  not  be  difcharged/  Frni 
rum  dehwtj  fedfaHum  v^kt^    iM* 

.  EXECUTORS. 

\  Debt  lies  for  fifths  againft  an  exov 
cutor  upon  the  flatute  of  miiiif* 
ters,  for  it  was  a  duty  in  the  tef* 
tKtor,  57 

But  escape  )ies  not  againft  the  exe^ 
cutor,  for  that  adion  is  founded 
ex  deliSof  ibid. 

Debt  lies  for  an  executor  for  no^ 
fet  ting  out  of  tithes,  on  the  fta- 
tute  of  a  £.  6.  itid. 

Executor  is  not  chargeable  for  a 
perfop^  tort  of  the  tefiator^  71, 

7a 

Though  the  executor  be  not  charge- 
able for  a  misfeafance,  yet  for  a 
non-feafance  it  feems  he  is  charge- 
able. Ibid. 

As  non-payment  of  money  levied 
upon  a  Fieri  facim,  he  is  charge- 
able, 72 

Suit  in  the  ecdefiaftical  court  lies 
againft  an  executor  for  tithes  not 
paid  by  the  teftator.     In  Margin. 

72i95 
A.  makes  his   %vill,    and   therein 

makes  G.  and  D,  his  executors ; 

D.  nukes 
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/>.  mi]iits  his  will  and  executors, 
«nd  dies;  G.  dies  tnteftate,  his 
adoiiniflrator  fues  the  executors 
of  P.  for  a  legacy  due  from  /f. 
in  the  fpiritual  courtj  xnA  a  pro- 
hibition denied,  by  three  jufti- 
ces,  contra  Keiling^  Page  123 
I.n  an  Indebitatut  Affwnpftt  by  five 
executors  for  monies  received  to 
ibe  tcftator's  ufe,  the  defendant 
pleads  in  abatement,  that  two  of 
the  plaintiflFs  are  under  the  age 
of  fevemeeo  years,  the  plaintiff 
demurs,  and  whether  the  three 
that  were  of  fuH  age^  and  the 
infants  ought  ^to  jpfn  in  this  ac- 
tion was  the  ^j^re ;  not  refolv- 
ed»  198 

In  a  Seire  facias  brought  by  M. 
and  one  other  to  have  execution 
.  of  n  judgment  in  debt,  the  plain- 
tiff fets  forth  in  the  writ  of  Scire 
faciat  that  the  teftator  made  the 
plaintiff  and  anoiher  his  execu- 
tors, that  the  other  is  under  the 
age  of  feventeen  years,  and  the 
defendant  demurred  0x1  the  writ ; 
but  refolved  the  writ  was  good, 
and  that  the  infant  ought  not  to 
join,  198 

An  executor  cannot  retain  to  fati^fy 
a  bond  to  himfeif  againft  a  judg- 
ment entered  after  the  tedator's 
death,  on  a  verdid  in  his  life- 
time, for  that  the  ftatute  of  1 7 
Car.  2.  cap.  8.  doth  Aipply  the 
death  of  the  defendant  fo  as  to 
make  the  judgment  good  againft 
the  executor's  debt,  2 1  o 

In  a  Scire  fac,  on  a  judgment  in 
debt  againft  an  executor,  the  de- 
fendant pleads  pleinmerU  adminif- 
ter,  and  on  demurrer  had  leave 
given  him  to  mend  his  plea, 
230,  231 
In  the  time  of  Olyn  chief  juftice 


this  plea  was  adjudged  naught. 
In  margine,  P^ges  230,  2 3 1 ^ 

If  the  teftaior  bind  himfeif  to  pay 
money  at  a  day  to  come,  and  he 
dies  before,  his  executor  is 
bound  to  perform  it ;  otherwlfe 
if  it  be  to  do  a  collateral  aS,  as 
to  make  a  feoffment,  or  the  liktr, 
before  fuch  a  day,  and  he  dies 
before,  the  executor  is  not  bound, 
415,  416 

Where  the  teftator  is  obliged  by 
bond  to  pay  a  fum  of  money,  in 
an  adion  againft  his  exiecutor, 
he  ought  to  plead  Unc(nre  prlfis 

416 

Though  the  ftatute  of  21  Hen.  8. 
cap.  5.  fays  that  the  executor 
(hall  bring  in  a  true  and  perfe£b 
inventory,  und  the  executor 
fwear  fo  to  do,  yet  the  ordi- 
nary, as  he  may  difpenfe  with 
the  time  of  bringing  it  in,  fo  he 
may  difpenfe  with  the  inventory 
itfelfupon  caufe  ftiewn,    470, 

As  if  a  legacy  be  given  to  A.  to  Ik 
paid  at  three  feveral  payments, 
and  the  extcutor  piys  two  of 
them,  and  takes  relcafes,  and 
offers  to  pay  the  third,  and  the 
legatee,  refufes  to  accept  it,  but 
oires  him  before  the  judge  in 
the  fpiritual  court,  in  inch  cafe 
the  ordinary  may  difpenfe  with 
the  bringing  in  any  inventory  at 
all ;  for  the  intention  of  the 
ftatute  was  for  the  fldvantaee  of 
legatees  and  creditors  ;  and  here 
the  legacy  is  tendered,  and  no 
creditor  complains ;  er^o^   470, 

471 

An  inventory  by  the  faid  ftatu.v.  li 

only  to  confift  of  goods  cliatieU, 

wares  and  mercliaiullz;,  and  not 

of  things  in  aSion,     .  ihU, 

FALS 
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FMSE  IMPRISONMENT.. 

TH  E  Iheriff  not  having  any 
writ  makes  a  warrant  to  ar- 
reft  y.  S.  and  the  bailiffs  arreft 
him  accordingly,  and  after  a 
writ  is  purchafed  bearing  Tefle 
before;  adjudged  falfe  imprifon- 
inent  lies  againll  the  bailiffs  ;  for' 
although  a  writ  fliall  reVaie  to  the 
7V/7tf  to  niaintain  juftice,  yet  it 
/hall  not  relate  u>  excufe  and 
fupport  a  wrong  j  for  the  time 
of  the  purchafmg  of  it  nriay  be 
(hewn  by  fpecial  pleading  P.  i6i 

la  trefpafs  of  falfe  imprifonment, 
this  defendant  juftifies  by  virtue  of 
'  ah  arreft  in  obedience  to  a  pre- 
cept out  of  fVar^vkk  court,  rie- 
turnable  ad  proximam  Curiam^ 
and  on  demurrer  it  was  faid  the 
procefs  ought  to  be  returnable  on 
a  day  certain,  and  not  ad  proxi* 
mam  Curiam^  for  fo  the  court  be- 
ing not  held,  the  party  may  be 
perpetually  imprifoned  ;  but  ad  • 
journtd,  205 

In  rrefpafs  and  falfe  impriforiment, 
the  cafe  was,  a  writ  iffued  out  of 
the  court  of  C,  B.  at  the  fuit  of 
y,  S.  direaed  to  the  ftieriff  of 
Norfolk p  who  makes  his  warrant 
to  the  bailiff  of  the  liberty  of 
AUjhum,  who  made  his  warrant 
to  his  deputies  to  arreft  the 
plaintiff;  according  to  the  coro- 
'mand  of  the  writ  the  deputies  ar- 
reft him  at  W^  out  of  the  liberty, 
arydafier  bring  him  within  the  li- 
berty, and'deliver  bim  to  the  de- 
fendant, gaoler  of  the  faid  liber- 
ty. And  the  queftion  in  C  5. 
was  if  this  action  lies  againft  the 
defendant  gaoler,  who  was  not 
privy  or  conn  fa  nt  of  the  faid 
yfongFul  arreft  or  taking,   biit 


only  detained  the  prifooer,  k^- 
iflg  delivered  <o  him  as  arreftcd 
upon  the  faid  writ  and  warranr. 
And  judgment  was  given  in  C* 
S.  for  the  plaintiiF;  and  on  a 
writ  of  error  brought  in  B*  /i. 
Ra^mand  juftice  conceived  tbe 
judgment  ought  to  be  iffirmed^ 
but  the  other  juftices  revc  u^ 
the  faid  judgment,  P^ges  4^X9. 
A^^*  4S7*  4^»  W^- 

FINES  afld  FORFEITURES. 

If  a  man  be  convtded  upon  verdtft 
on  an  information  or  indidmeat^ 
his  fine  ought  t<)be  fet  in  open 
court,  and  not  privately  in  the 
judge's  chamber,  68 

One  Fasn  conviSed  of  perjury  on 
an  information  at  common  law, 
was  fentenced  to  ftand  on  the  piW 
lory  two  days^  and  to  be  limpri- 
foned  a  month  without  bail  or 
mainprife,   and  fined  lOO/*   81 

One  Farr  was  indided  at  comn^on 
taw  for  forging  of  a  warrant  of 
attorney,  and  found  againft  hiai, 
and  fentenced  to  ftand  twice  on 
the  pillory  with  a  paper,  aad 
pay  100  marks,  and  to  be  i(ti« 
prifoned  during  the  pleafure  of 
the  court,  ibid. 

A  jury  fined  for  giving  their  vcr- 
di£k  contrary  to  the  dire£lion  pf 
the^Qurt  of  the  feftions  ujpon  an 
indidment,  98,   ia8 

On  an  information  found  againft  the 
keeper  of  the  Gatehouje  prifon  at 
Wejlminjler^  for  extortion  of 
fees  and  hard  ufage  of  prifonera ; 
ftie  was  fined  100. marks,  re* 
moved  from  her  office,  and  the 
cuftody  of  the  prifon  ddi^crcd  to 
the  ftieriff  of  Middlejex,         2X6 

On  an  informatiaB  againfl  a  capt^iin 

of 
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af  the  fdot-guards  and  his  ier- 
jtaot  for  refculng  one  of  his  foU 
dien  of  his  company  from  the 
coftody  of  the  (hertfF  of  lAndon^ 
ht  cbnfelTed  the  hSt,  and  on 
that  judgment  was  given  againft 
ifaem,  the  captain  was  fined 
icx>/.  and  the  ferjeant  50/.  and 
impriibnment  till  they  paid  the 
femft#  Page  231 

Though  it  be  /aid  that  fines  aflef* 
fed  in  court  by  judgment  upon 
an  information  cannot  be  after- 
wards qualified  or  mitigated^  it 
is  to  be  meant  in  another  term, 
and  not  io  the  fame  term.  Jn 
margifie,  377 

Mr.  Redding  having  been  convicted 
^before  the  juftices  of  Oyer  and 
Terminer)  for  endeavouring  to 
perfaade  B.  who  was  a  witnefs 
againft  the  noblemen  is  prifon 
in  the  tower,  to  forbear  }m  pro- 
fecutton  of  them,  was  adjudged 
to  ftand  on  the  pillory  and  fined 
100/.  and  imprifoned  for  the 
fame,  and  his  gown  pulled  over 
his  ears,  376,  397 

The  (heritf  ought  to  join  with  the 
juftices  of  peace  in  fetcing  a  fine 
on  rioters  by  the  ftaiutc  of  13 
Hen.  ^.  cap.  1.  386 

In  an  information  found  againft 
B/oM^and  Chrifiian^  and  others, 
for  confpiring  to  indi£l  the  duke 
of  J3.  of  buggery,  judgment  was 
|;iven  that  Chrijiian  fliould  Aand 
in  the  pillory  an  hour,  and  pay 
100  marks,  and  lie  in  prifon  till 
paid,  (Sc.  418 

In  an  mformation  found  for  fpiriting 
away  a  boy  againft  Z>.  for  which 
be  was  fined  500/,  and  impri- 
foned till  he  paid  it,  474 


FIN^ES  of  LAND,  vide  TAIL  and 
ERROR. 

Tenant  in  tail,  the  remainder  in 
tail,  doth  ie^y  a  fine,  and  te- 
nant in  tail  dies  without  iflde,  he 
in  remainder  is  bound  to  enter 
within  five  years  after  the  death 
of  tenant  in  tail  elfe  he  is  barred. 
Page  i^i 

Tenant  for  ninety-nine  years,  if  he 
lived  fo  long,  levies  a  fine  and 
dies,  he  in  revcrfioo  ftiAll  have 
five  years  after  his  death,  and 
the  court  held  there  is  no  diflfer* 
ence  between  the  ledce  for  life 
and  lefTee  for  years,  as  to  this 
point,  contrary  to  the  opinion 
of  the  lord  Coke  in  Padger'^z  caTe^ 

219 

The  iOiie  in  tail  was  barred  by  a 
fine  by  virtue  of  the  ftatute  of  4 
Hen.  7.  cap.  24.  before  the  ftatute 
of  32  Hfn,  8.  cap,  -36.     .       359 

In  a  writ  of  error  to  reverfe  a  fine 
the  defendant  cannot  plead  the 
fame  fine  (now  endeavoured  to 
be  reverfed)  in  bar  to  the  writ  of 
error,  461,  46^ 

Wheie  it  is  fald  in  Co.  2  Inji.  that 
a  fine  of  lands  in  the  C.  B.  in  an- 
cient demefne  is  a  bar  after  five 
years,  it  is  to  be  intended  of 
another  fine,  and  not  the  fame 
which  was  firft  levied,  46Z 

In  a  writ  of  error  brought  by  a  re- 
mainder man  to  reverfe  a  fine  le- 
vied by  tenant  in  tail,  the  plain- 
tiff affigns  for  error,  that  ihe  te- 
nant in  tail  after  the  acknowledg- 
ment before  the  commilTioncrs, 
and  before  the  return  of  the  writ 
of  covenant,    died   it  is  error, 

462 
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A    TABLE    OF   THE 


fORCIBLE  ENfTRTy  vide  IN- 
DICTMENT. 

Pofleffion  without  title  is  a  good 

plea  in  a  forcible  entry  to  bar  re- 

(litution,  although  on  demurrer. 

Pages  84,  85 

On  an  indidment  of  forcible  entry 
49  fay  he  entered  as  fervant, 
without  faying  by  whofe  confi- 
mand,  is  good  enough,         Md. 

In  bar  to  refiirittion  on  a  forcible 
entry,  the  defendant  ought  to 
plead,  that  he  was  in  pofleflion 
three  years  before  the  inquifitton 
found,  %5 

GAVELKIND. 

IF  gavelkind  land  be devifable  by 
cuftom  of  gavelkind  ?      59,   76 
Lands  difgavelled  by  ad  of  pariia- 
roeot,   yet  the  cuflom  of  devifing 
is  not  thereby  taken  away,    ibid. 
Gavelkind  may  be  pleaded  generally, 
otbei^ife  of  particular  cuftoms, 
as    dower   of   a   moiety,    iic. 
59,  60 
If  the  kingpurchafe  gavelkind  land, 
the  cuflom  of  the  defcent  is  fuf- 
pendedi   by  7w//2feiijuftice,  77 

GRANTS  Br  THE  KING,  vide 
PATENTS. 

The  king  makes  a  leafe  for  years, 
provided  on  non-payment  of  the 
Ttnt,  the  leafe  (ball  be  void, 
the  rent  is  behind,  the  king  can- 
not grant  this  term  de  novo,  with- 
out finding  by  office  that  the  rent 
.  was  unpaid  at  the  day,  by  the 
(tatute    of    21     Jac.    cap.  25. 

The  kins?  feifed  in  fee  of  the  manor 
of  HpBfck  in  Com.  Lincoln,  grants 


it  with  appurteiuinces ;  and  alfo 
enmia  fundum,  fokm,  arenas  Ma- 
rejcales,  ii  onrnes  alias  terras  qus 
modoinundai.exijlimtt  i^jusfie^ 
rint  impojlerum  recvperaX.  de  mart, 
with  a  Non  obftasde  the  mifrect* 
tal,  lie.  The  lands  in  queftioQ 
were  under  the  fait  water  at  tbe 
time  of  making  the  patent,  aad 
were  fince  recovered  from  the 
fea ;  and  tbe  fole  qiutre  was, .  if 
thefe  lands  improml  and  fea>- 
vered  from  the  fea  pafs  by  the 
faid  grant  ?  the  cafe  war  adjooro* 
cd.  Pages  ^^i,  742 

If  the  king  grant  part  of  the  Tea,  it 
being  parcel  of  the  prerogative, 
it  ought  to  be  expreTsly  named. 

Hid. 

Every  grant  of  the  king  ought  to 
comprehend  certainty,  and  there- 
fore if  the  king  grant  hit  de- 
mefnes,  that  doth  not  compcc- 
hend  copyhofds,  otherwUe  in 
cafe  of  a  common  perfon,      241 

If  tbe  king  grants  lands  when  dicy 
(hall  efcheat,  it  is  a  void  grant, 
for  if  it  (hould  be  good  it  Aould 
be  of  a  freehold  to  commence  in 
Jutwroi  which  the  law  will  not 

•  permit,  241,  242 

If  the  king  grants  Uaafilotattm,  iic. 
that  will  not  pafs  tbe  goods  of  one 
that  ftands  mote,  and  will  not 
plead,  ihid. 

If  the  king  grants  the  amerciaments 
of  his  tenants,  that  will  not  pab 
the  amerciaments  of  them  by  tbe 
king  as  commiffioners  of  fewen, 

24a. 

If  the  king  grant  to  divers  perfoas 
to  be  exempt;  from  juries,  they 
fliall  not  be  exempt  from  ferving 

'  in  B.  R.  without  exprefs  words, 

ii3»  »«4 

All 
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All  Hundredji  thtc  were  granted  in 
fce  by  the  crown  before  the  time 
of  Edw.  3.  are  joined  to  the  of- 
fice of  the  flieriff.  Pager  361, 
36a,  t^c. 

In  the  year  1661,  the  king  grants 
power  to  the  lord  fV.  governor 
of  Jammca  to  nsake  laws  there^ 
who  oiiled  an  aflembly*  and 
thereby  made  laws  for  railing  a 
poUic  revenue  by  a  tax  on  ftrong 
liquors,  towards  the  upholding 
the  government  there,  which 
laws  are  indefinite  and  perpetual ; 
afterwards  the  king  grants  power 
to  the  faid  lord  Faughm  to  chafe 
his  own  council,  and  with  the 
Gonfent  of  the  major  part  of 
them  to  frame  general  aflemblies 
of  treeholdersy  according  to  the 
nfage  of  other  plantations,  and 
with  their  content  to  make  laws 
fuitable  to  thofe  of  England^ 
which  fliould  remain  in  force  for 
the  fpace  of  two  years  and  no 
looker,  unleis  approved  by  his 
snajefty;  the  faid  aflemUy  grant- 
ed the  like  revenue  of  ftrong  li- 
quors, but  to  continue  but  two 
years.  The  queftion  from  hence 
arofe  (which  was  referred  by 
the  privy  council  to  the  judges,) 
whether  the  law  made  by  the  af- 
fembly  in  the  lord  Vaughufi  time 
had  totally  laid  afide  the  law 
made  in  the  lord  W?%  time  by 
implication  ?  and  it  was  refolved, 
that  the  laft  council  having  pow- 
er to  make  laws  to  continue  but 
two  years,  did  not  repeal  the 
perpetual  law  made  before,  but 

.  did  only  fufpeod  its  power  during 
the  two  years,  and  no  longer,  397 

The  king  within  age  may  grant 
4lttcby  laod<>  90 


GRAift. 

A  prebendary  having  power  to  make 
a  commiflary,  cannot  grant  this 
power  to  his  leflee.  Page  88 

None  can  take  a  prefent  eftate  ex- 
cept they  be  parties  10  the  inden* 
turc,  but  by  way  of  remainder 
they  may,    though  no  parties. 

If  leflee  for  y^ars  grants  fo  much  of 
bis  term  as  (hall  be  to  come  at 
the  time  of  hisdeath,  it  is  a  void 
grant,  '  27 

If  one  joint- tenant  grjint  to  another, 
this  will  amount  to  a  releafe,  ^ 

187 

If  the  reverfion  of  a  terni  for  years 
be  granted  for  a  valuable  confide- 
ratipn,  it  doth  not  pafs  by  the 
ftatute  of  ufet ,  for  that  there  is 
DO  perfon  to  ftai^  feifed  to  the 
ufe,  487 

HOMINB  REPLEGIANDO, 

ON  E  Dejigfiy  a  merchant  trad- 
ing to  Jamaica  fpirited  away 
the  eldeft  fon  of  one  Turhet  \ 
whereupon  his  father  exhibited 
an  information  againft  him  ;  and 
on  not  guilty  pleaded,  was  found 
guilty,  and  fined  500  A  and  to 
lie  in  prifon  till  he  paid  his  fine ; 
but  the  prifoner  having  the  pro- 
mire  of  a  pardon,  and  the  court 
having  notice  of  it  (it  being  an 
offence  of  a  heinous  nature)  di- 
reSed  the  Tather  to  brinj  a  komint 
repkgiandOf  and  thereupon  an 
ilongtttus  was  returned,  and  the 
prifoner  charged  with  it  in  pri* 
fon.  I.  And  the  firfl  queftion 
was,  whether  the  prifoner  vras 
bailable 
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bailable  on  the  Wifkfmam  f  and 
refolved  by  all  the  court,  unlefs 
the  defendant  will  *  confefs  the 
the  takirg  and  having  the  pany 
in  cuflody>  he  cannot  be  bailed 
in  that  cafe^  Pagt  474 

a.  If  an  tloHgatus  returned  by  the 
Iberiff  be  c^nclufive  to  the  de- 
fendant^  fo  as  be  may  not  trg* 
verfe  it  ?  I.  And  they  held  the 
defendant,  if  the  return  be  falfe* 
may  bring  an  adion  upon  the 
.  cafe  againit  the  fliertff,  and  if  it 
be  found  for  the  plaintiff,  'the 
defendant  in  the  homing  replegi* 
ando  linay  be  be  bailed,  474,  475 

2.  If  the  (heriff  ftiall  die  before  the 
iflue  tried,  or  the  aSion  brought, 
then  the  king  nuy  ifloe  out  a 
eonutiiflion  to  inquire  of  the  truth 
of  the  return^  which  inquifition 
taken  by  virtue  of  the  ffttdcom-r 
roiiTioo  may  be  t  raver  fed  by  the 
defendant  in  the  hom'tne  replegian' 
^(7;  .and  if  the  iffue  of  that  tra- 
verfe  be  found  for  him,  he  (hall 
be  bailed,  474,  475 

A  Capias  in  Withfrnam  is  nocxccu^ 
tiofly  ibid^ 

IMPARLANCE. 

PLEA  to  the  jurifdiSion  can- 
not be  pleaded  after   impar- 
«lance,  ^  34 

INDICTMENTSy  vide  FORCl^ 
BLE  ENTRr,  FINES,  FOR- 
FEITURES and  STATUTES. 

Indi£linent  of  a  forcible  entry  for 
entering  into  a  copyhold,  and 
that  the  defendant  ejeciti^  dijfei- 
fiuit  the  party,   qualhed,         67 

Upon  an  ind'tSment  on  the  flatuie 


o(a  CJ  3  PMUp  ondMarj^tap.  8. 
for  not  comributtng  to  the  repair 
of  highways,  cMra  firvi^m  fia- 
tutSf    rtfolved,    if  a  ooaa  bive 

.  eight  pk>ugh-Iands  he  ought  to 
find  eif  ht  i^arts  for  fix  days,  al- 
though his  land  be  pafture,  P.  186 

On  a  breach  of  a  recoguizaiice  for 
the  good  behaviour,  an  indifi- 
Hicnt  lieth  not,  but  ^fcinfm.  on 
the  recognizAnoe,  196 

An  indiSment  for  rrfufing  the  oath 
of  allegiance  on  the  ftatvte  of  3 
y*r.  tap.  4.  a«2>  374 

An  indidment  for  murder^        112 

Upot>  an  indi&rtieDt  for  (topping  a 
way,  it  was  declared  to  be  the 
courfe  of  the  ceUrt,  that  the  of- 
fender IS  to  he  adniitted  unto  a 

'  fine  upon  his  fttbmiffion  before 
verdid,  if  there  be  a  certificate 
that  the  way  is  repaired  (  Ink  if 
the  party  be  coovi3«d  by  verdift, 
fuch  certificate  will  not  fenre, 
but  the  party  ought  to  caufe  a 
Cmfiat  to  idue  out  to  the  (heriff, 
who  ough€  to  return,  that  the 
way  is  repaired,  becaoiethever- 
did,  which  is  a  recbrd,  ought  to 
be  anfwered  with  matter  of  ft- 
cord,  115 

Indidment  for  refufiog  the  eiath  of 
obedience  upon  the  ftatute  of  3 
Jac.  <dp.  4.  and  judgment  there- 
upon, and  a  writ  of  error  brought, 
and  divers  errors  aligned ;  and 
judgment  reverfed  for  mifrecitii^ 
the  oath  contained  in   the  afi, 

373»  374 
IndiSment  againft  P.  for  entering 
into  the  clofe  of  one  Crew^  who 
was  found  guilty,  and  judgmeDt, 
and  fined  x  2</.  and  error  affigned, 
becaufe  the  procefs  was  a  Capias ^ 
whereas  in  all  indi£tments  for 
trefpafs 
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trerpaf^  aod  unckr  feloay,  a^  Ve- 
we  fac.  is  the  fir(l  proccfft;  »nd 
judgment  wa3  reverf&dy  P*  37$ 

lodldnient  at  the  quartcr-fefiions 
for  ftooting  with  a  gum  not 
having  lanils  or  tenements,  iic, 
of  the  annual  value  of  loo/.  and 
judgment  againd  him,  and  error 
brought  thereupon^  and  judg- 
ment rcverfed,  378 

IndidiTient  agaicd  a  popiQi  pried 
on  the  (latttte  of  27  Elis^  cap.  2. 
and  a  fpeci^U  verdid  thcreupoo, 
and  judgment  for  the  defendant, 

377 

The  earl  of  Cajllemain  indl8ed  tor 

traiieroufly  intending  to  kill  the 

king,  to  introduce   popery,  and 

to  fubvert  the  government,  £2fr. 

379, 
Indidment  (or  ufing  th«  trade  of  a 

falerman  not  being    apprentice, 

&fr.  according  to  the  ftatute  of 

5  EUz,  and  refolved  to  be  a  trade 

within  the  flatute  of  5  EUz.  3S5 

IndtSment  upon  the  3  Jac,  cap.  4. 

for  not  coming  to  church,  v/ith 

divers  exceptions    taken   to  it, 

433*  434 

INFORMATION,  vide  PERJU- 
RT,  FINES  and  FORFEI- 
WRES. 

Ezceptiojis  to  the  form  of  pleading 
in   SKI  information  for  perji^ry, 

34»  35 
Information    againll  one  uuering 
brafs  halfpence,  185 

An  information  upon  the  (lat.  of  14 
Gzr.  a.  cap.  5.  againft  the  defen- 
dant, being  a  worded  weaver, 
for  retaining  above  two  appren- 
tices, contrary  to  the  form  of 
that  datutCf  191 

There  is  a  difference  when  the  in- 


formalion  and  afkion  is  grounded 
upon  an  a^  of  parliament,  and 
the  concluHon  is,  cgntra  formam 
Statuti  prad,  there  the  informa- 
t'K>n  is  not  good,  if  the  ilatute 
be  mifrecited  ;  but  if  the  con- 
ckifion  be  cmitra  ffrmam  Statuti 
in  hujufmodi  cafa^  edipi  H  prvoiji, 
there  it,  niay  be  good  notwith- 
ftanding  the  mifrecital ;  by  Twif- 
J!rff]udicC)  Page  192 

Information,  for  that  the  defendant 
did  outrageoufly  msd^e  didrefles 
upon  his.  cenant5,  and  was  a  pcr- 
turber  of  the  peace,  and  a  com-* 
nr>bn  opprefibr;  held  the  InfornM- 
tion  is  top  generaW  and  lies  not  * 
for  didrefles,  tor  that  they  are 
private  offences^  193,  205 

Information  againd  one  as  common 
barretor,  is  good,  without  other 
circumdance  ;  but  as  oppr^Jfor 
multorum  itmnum,  without  fay* 
ing  whom,  is  not  good,         20$ 

jBformatiod  on  12  Car.  2.  c^.  13. 
for  taking  excedive  ufury,     196 
Fide  Ufury. 

Information  for  writing  a  fcandal- 
ous  letter,  doi 

In  an  information  of  perjury  at  the 
aflizes^  it  was  refalved,  that  the 
jury  cannot  have  cognizance  of 
any  variance  between  the  record 
and  information,  but  the  judge 
there  ought  to  determine  it,  and 
becaufe  the  jury  had  found  it 
fpecially^  it  was  ordered  that  a 
Venire  facias  de  novo  ought  to 
ifliie,  202 

Information  againd  the  keeper  of 
the  prifon  of  the  gate-houfe  for 
extortion  of  fees,  and  hard  nfage 
of  the  prifoners  in  a  mod  barba- 
rous manner,  %i6 

Information  brought  in  this  court 
againd  a  carrier  putting  in  above 

five 
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five  horfes  in  his  ^ffgon,  con- 
trary to  the  ft«r.  of  ai  Car.  2. 
if  it  lies»  fBuertj  Page  214 

Information  againfl  a  captain  in  the 
feor-guards  and  his  ferjeant,  for 
refctiing  one  of  his  foidiers  of  his 
company  from  the  cuftody  of  the 
<beri£Fs  of  Ldf»^,  331 

Information  fur  not  repairing  a  cer- 
tain common  ftone-bridge,  and 
divers  exceptions  taken  to  it,  384 

Information  agatnft  £/Wand  Ckrif- 
tioHt  and  others,  for  confptring 
to  indtfi  the  duke  of  B.  of  bug- 
gery* .  4n 

Information  agatnft  a  merchant  for 
fpifiting  away  a  boy,  474 

Information  againft-ZV^/,  lord  Grej 
and  others,  for  taking  away  the 
lady  Henrietta  Berkley^  473 

INFENTORr,  vide  EXECU- 
TORS. ". 

JOINTENANTS,   vide  JUDO- 
s  MENT. 

Judgment  in  debt  is  had  againft 
two,  the  one  dies,  and  the  plain- 

.  tiflP  brings  a  Scire  facias  againft 
the  furvivor,  and  prays  execu- 
tion againft  the  furvivor,  which 
was  granted  by  the  court,        26 

If  a  judgment  be  had  againft  two^ 
and  the  one  dies,  the  charge  fur- 
vives,  becaufe  the  plaintiff  may 
take  a  Fi&i  fac.  if  he  will,  and 
difcharge  the  land,  27 

But  if  upon  this  Scire  fac.  ihe  plain- 
tiff takes  an  Elegit ^  the  defendant 
may  have  an  Audita  querela^  or 
elfe  fuggeft  this  matter  on  the 
return  of  the  Elegit,  and  have  a 
SuperfedeaSf  ibid. 

In  judgment  againft  two,  if  one 
dies,  if  the  plaintiff  will  fue  ex- 


ecution upon  the  lauds  by  Skgif, 
be  ought  to  charge  the  funrivw 
and  the  heir  of  the  decealed 
jointly,  Pi'ge21 

In  debt,  the  defendant  pleaded  a 
joint  judgment  againft  the  tefta- 
tor  and  one  H,  now  alive,  aad 
that  he  had  not  aflets  beyond  that 
judgment  to  fatisfy ;  and  adjudg* 
ed  on  demurrer  for  the  plaintiff, 
becaufe  the  lien  furvives,  and 
the  executor  not  liable,         1 53 

If  one  jointenant  grants  to  aoother» 
this  will  amount  to  a  rdeafe,  187 

if  lands  be  given  to  two  upon  con- 
dition that  they  ftiali  not  alien, 
and  one  releafes  to  the  other,  it 
is  no  breach  of  the  condition, 
4'3»  414 

ISSUE,  vide  tRrJL. 

The  flafute  of  32  Hen.  8.  cap.  30. 
helps  misjoining  of  iffues,    458 

In  debt  on  a  bond  againft  G.  ipatu 
executor  of  J.  S.  the  defendant 
pleads  it  is  not  his  deed,  the  jury 
find  it  is  the  deed  of  Spat,  as 
the  plaintiff  declared;  and  in 
error  the  judgment  affirmed,  be- 
caufe there  was  an  affirmative 
and  a  negative,  and  by  the  jury's 
finding  the  plaintiff  had  caufe  of 
adion,  458 

If  the  bar  be  good,  and  the  iepU« 
cation  naught,  and  iffue  be  taken 
upon  it,  tliey  fiiall  replead  to  the 
replication,  and  the  bar  remains ; 
and  fo  if  the  bar  be  good,  and' 
the  replication  be  good,  and  the 
rejoinder  naught,  and  iffue  taken 
upon  ir,  they  (hall  replead  to 
the  rejoinder,  and  the  bar  and 
replication  remain ;  but  if  the 
bar  is  naught,  and  the  replica- 

.   tion  good,  and  iffue  taken  tipM 
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it,  they  ihail  replead  for  the 
vfhole  aoewy  becaufe  the  bar  was 
fiaugfat.  Page  458 


JUDGMENT,  vide  JOIN- 
TENANTS. 

Judgment  given  by  default  upon  a 
Scire  fac.  returned  againft  one 
not  fubjed  to  the  fiift  judgment, 
(hall  bind  him,  19 

If  judgment  be  given  agatnfi  the 
bail  upod  two  Nichils^  and  no 
Capias  is  returned  againft  the 
principal,  although  the  bail  can* 
not  reverfe  the  judgment,  yet 
he  inay  have  an  Audita  querela^ 
but  not  on  a  Scire  fac.  returned, 

ibid. 

Debt  lies  upon  a  judgment  as  well 
after  a  *writ  of  error  as  before, 

100 

If  iflue  be  taken  upon  a  dilatory, 
iic,  and  found  againil  the  de- 
mandant, final  and  peremptory 
judgment  dull  be  given ;  other- 
wife  it  is  upon  a  demurrer,  1 1 8, 

119 

Judgment  arrefted  for  the  uncer- 
tainty, of  the  verdid,  200 

Trefpafs  vi  ii  armis  for  taking  the 
mztt  ipjms  querentiSf  necnon  hna 
a  cataUa  fequent.  viz,  and  fums 
them  up,  but  doth  not  fay  that 
they  were  the  goods  if>/hit  que* 
rerUifp  and  on  demurrer  refoived, 
the  plaintiiF  might  have  judg- 
ment for  the  mare,  and  releafe 
the    adion    for    the    refidue. 


JURORS  and  JURIES,  vide 
CHALLENGE. 

Although  a  jury  be  charged  and 
f  worn  in  the  cafe  of  a  plea  of  the 
crown,  yet  a  juror  may  be  drawf , 
or  the  jury  difmifled,  notwith- 
ftanding,  Page  84 

A  jury  fined  for  giving  their  ver»- 
did,  contrary  to  ihe  diredions 
of  the  court  of  the  feifions,  up- 
on an  indidmeat,  98,  158 

If  the  king  grant  to  divers  perfons 
to  be  exempt  from  juries,  ihey 
ihall  not  be  exempt  from  ferving 
in  B.  R.  without  exprefs  words. 

In  cafe  of  fuch  exemption,  the  par- 
ties ought  to  come  in  perfoa,  for 
the  (heriflF  is  not  bound  to  re- 
turn it,  Md. 

If  a  man  be  attainted  of  felony, 
and  pardoned,  he  (hall  not  af- 
terwards be  fworn  upon  a  jury, 

380 

JURISDICTION,  vide  ERROR. 

In  an  Affumpjit^  the  plaintiflF  de- 
clares, That,  the  defendant  was 
indebted  to  the  plaintiflF,  within 
the  jurifdidion»  for  nurfing  a 
child,  and  for  error  allcdged, 
that  it  is  not  fet  forth  that  the 
nurfing  was  within  the  jurifdic- 
tion,  ^tfre,  75 

Particular  jurifdiflions  are  not  to 
lie  fupported  by  implication  and 
intendment,  iUd. 


Ejefiment  for  100  acres  of  bog 
and  other  things;  the  plaintiff 
releafed  his  demand  (to  the  other 
things)  and  took  judgment  for 
the  refidue,  ibid. 


395  JUSTICES  $f  PEACE. 


Upon  a  Certierari  brought  to  re- 
move an  order  of  feifions  into 
(his  court,  upon  opening  of  it, 
the  court  were  all  of  opinion, 

that 
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that  Jirflk€S  of  peace  hive  no- 
thing lO/ do  wUb  ceatrads,  and 
that  the  order  that  they  had 
made  therein,   was  void  in  law^ 

•  By  the  flatotc  of  13  Hen.  4.  cap.  7. 
the  jufttcea  of  peace  cannot  iro* 
pofea  fine  upon. rioters,  without 
the  Ihefiff  join  in  i«,  386 

•One  F.  a  widow,  having  feveral 
children,  and  living  in  the  parifli 
of  St  Bodolfh^rijohheut  Aldgtae^ 
which  f an(h  lie»  in  two  countiec, 
t;/s.  Londm  and  Middle/ex,  put 
out  her  children  to  nurfe  at  £n« 

.  jSeU  in  Middkfex  \  then  the  mo- 
ther died  in  that  part  which  lies 
in  Miidkfex*  The  nurfe  applies 
'  berfelf  for  monies  to  the  parilh 
of  St,B9hlph\  and. on  applica- 
tion to  the  feffions,  the  joftices 
ordered,  thai  that  part  of  the 
partfii  in  L«fK/off  (hould  go  equal 
charge  with  the  other,  476,477 

BtH  aher,  on  application  to  the 
judges  at  the  0/J  Bailey y  it  was 
ordered,  that  that  oart  of  the 
parlih  which  lies  m  MJddlefex 
ihotttd  p«y  the  ntide ;  for  it  be- 
ing made  appear,  that  each  part 
ot  that  parifli  bad  difiind  officers, 
and  made  diftiiid:  rates,  the  court 
looked  on  cacbdivifion  as  a  feve- 
ral  pariili,  ibid, 

Vt  was  alfo  refolved,  that  no  notice 
can  be  here  vaken  of  the  place  of 
the  bin h  of  the  children,  but  of 
their  Uft  fetilement,  becaufe  only 
poor  children,  and  not  vaga- 
bonds ;  but  thofe  that  are  rogues 
and  vagabonds  by  the  ftatute  of 
3  EU%.  cap.  4.  (hall  be  provided 
tor  by  tfce  place  where  fhey  were 
fcorn,  477 


LATIK 

HERE  a  lat'm  word  b 
.  .  infignificant,  it  does  not 
vitiate  a  declaration,  otherwifc 
when  it  fi^nifies  ttothsr  thing, 
there  it  is  ill.  Pap  15 


w 


LEASE,  vide  OUANT. 

A  teafe  by  tenant  m  tait  ht  pra^l^ 
without  rendering  any  rent,  b 
not  Void,  btJt  voidabfe ;  but  it 
feems,  that  if  the  lea(ie  be  made 
to  comfnenee  aftei'  his  death, 
that  this  rs   a  void  leSafe,     132, 

if  fentnt  in  tail  make  a  leafe  inpr^t-^ 
Jenti,  and  after  convey  over  his 
eflate  by  fine,  the  conufee  in 
this  cafe  cannot  avoid  this  kale; 
otherwifc  it  fcems  when  the  te- 
nant in  tail  makes  a  leafe  to  com- 
mence at  a  day  to  come,  there 
the  conufee  may  avoid  it,     iUd. 

If  lands  be  anciently  leafed  by  a 
bifhop,  and  after  purehafed  by  a 
prcdeceflTor  bifliop,  for  increafe 
of  his  demefnes,  and  continues 
unleafed  for  twenty  years  and 
more  ;  if  thefe  lands  can  be  sow 
leafed  again,  fo-  as  to  bind  the 
fucceSbr,  ^y  the  ftatate  of  3a 
Hen,  8.  cap.  28.  ^ktre^  *a3d  for 
that  the  court  was  divided  no 
judgment  waa  given,  165,  166, 
167,  tff. 

beflee  for  life  makes  a  leafe  for 
years,  lelTee  for  years  furrendcra 
to  the  reverfioner,  rendering 
rent.  Refol ved  it  is  a  good  refer- 
vation,  for  thst  it  is  a  i^Aj  by 
way  of  contra&y  222 

In  debt  for  rent  on  a  letfe  for  yean, 

the 


PKINCIPAL   MATTERS. 


■  the  defendant  need  not  to  alledgc 
a  tender,  otherwife  where  there 
is  a  condition,  the  breach,  whereof 
is  to  be  faved  thereby,  Pages^iS, 

419 
LEET. 

One  prefented  at  the  lect  for  dig- 
ging cony-boroQghs,  and  break* 
ing  the  foil  in  the  wafte,  and 
moved  to  quafli  it,  becaufe  it  is 
TiOX  ad  coftimune  nocumentum,  and 
the  prefeotment  was  quaChed, 
for  a  leet  cannot  amerce  for  things 
to  the  damage  of  the  lord,     160 

A  cuftom  in  a  leet,  that  the  inhabi- 
tants of  2>.  ufed  to  fend  a  confta« 
bit  to  the  faid  leet,  held  good, 

ao4 

A  man  may  be  amerced  in  a  court 
leet  for  not  fcouriog  a  ditch  in  a 
highway,  notwithflanding  of 
the  ftatute  of  18   £//z.  cap.  9. 

'  which  gives  the  forfeitures  for 
highways  to  the  furveyors  of  the 
highways,  250 

In  an  avowry  for  an  amerciament  in 
a  leet,  it  is  not  fufficient  to  fay 
•  frefentatum  fuit  at  the  leet,  that 
the  plaintiflF  did  fuch  an  aS,  but 
he  mitft  aver  the  thing,  and  not 
rely  up«n  the  prefentment,    337 

*     LEGACr.  y\it  DEFISE. 

LONDON,  vide  MANDAMUS. 

A  cuftom  that  every  citizen  and 
freeman  of  jLdifioif  might  devife  in 
mortmain,  allowed  good,         4 

A  cuftom  that  every  freeman  may 
take  an  apprentice,  and  that  in- 
fant^ may  bind  themfelves  to 
ferve,  (Jc.  good,  ibid. 

Their  cuftom  concerning  orphans 
pleaded^  116 


If  any  takes  away  or  eloins  an  or* 
phan,  the  court  may  commit  the 
cloinor  10  prifon  till  he  difcovers 
where  the  eloince  is.     Page  116 

A  by-law,  that  there  (haH  be  buc 
fo  many  cars  in  London,   is  §:ood« 

324*  3*8 
Butjf  fuch  aby-law,  that  no  carman 
within  the  city,  fliall  gowi'h  his 
cart  without  a  licence  of  the 
guardians  of  fuch  an  hofpitaly 
nor  without  paying  a  rent  to  fuch 
an  hofpital  foi  the  fame,  and  if 
any  do  contrary  that  then  he  fliall 
forfeit  fuch  a  penalty  to  the  faid 
guardians  of  fuch  hofpitali  this  is 
a  void  by-law,  ^  ibid. 

A  by-law,  that  every  fellow  of  the 
company  of  vintners  in  London, 
yrho  ftiould  be  eleded  into  the 
place  and  office  of  one  of  the  li« 
very,  (bould  pay  31  /.  13/,  j^d. 
is  a  good  by-law ;  for  it  is  to 
bind  only  the  members  of  the 
corporation ;  and  when  a  man  " 
will  agree  to  be  of  a  company^ 
he  doth  thereby  fubmit  himfelf 
to  the  laws  thereof.  And  it  is 
Convenient  that  the  company  have 
fuch  power,  to  keep  up  their  re* 
putation,  and  the  honour  of  the 

«ii7»  446f  447 

LIMIT  AT  ION  of  ACTIONS. 

If  words  afe  aSionable  at  the  firft,' 
the  damages  after  do  not  give 
caufe  of  adion,  and  therefore 
the  ftatute  of  limitations  of  two 
years  in  fuch  caufe  is  a  good  bar, 

61 

But  where  the  words  at  the  time  pf. 
the  fpeaking  are  not  adionablcik, 
but  by  reafon  of  ihem  the  party  * 
after    Icfes   his    preferment,   in 
fuch  cafe  the  ftatute  of  limitation 
J.  I  of 
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of  two.  years  is  not  i/ny  bar  iin« 
plied.  Page  6l 

Adjadged  that  a  debt  for  damages 
clear,  is  within  the  ftatutc  of 
the  21  Jac.  of  limitation^,  for 
that  it  rifes  out  of  the  adion, 
and  is  not  grounded  on  the  re* 
cord.  ibid, 

MANDAMUS. 

LIES  to  reftore  one  to  the 
(lewardfliip  of  a  court  leet. 
Page  12 

But  whether  to  a  court  baron,  Ju- 
hitatur^  ibid. 

A  Mandamus  lieth  not  here  to  re- 
(lore  a  felbw^f  a  college  where 
a  fpecial  vidtor  is  appointed  by 
the  founder,  *'  31 

If  a  Mandamus  Ueih  to  reftore  an 
attorney  of  the  town  qourt  of 
Canterbury,  qu/tre,  for  the  court 
was  divided,  56,   5'/ 

A  Mandamus  lieth  to  make  an  ap- 
prentice free  after  he  hath  ferved 
his  time,  69 

If  on  fuch  Mandamus  it  be  returned* 
that  he  obliged  himfelf  by  his  in- 
denture of  a  pprenticeihip,  not  to 
contrad  matrimony  during  his 
apprenticeOiip,  and  that  he  with- 
in the  firft  two  years  thereof  did 
marry#  this  is  only  a, breach  of 
covenant,  but  not  any  caufe  to 
bar  him  of  his  freedoffi^  92 

A  Mandamus  lieth  not  for  one  th^t 
hath  ftudied  the  law  feven  years 
to  call  him  to  the  bar,  for  that 
there  is  no  perfon  to  whom  the 
writ  (hould  be  direded,  6g 

TKe  king  gives  licence  to  his  queep 

'tjoeredb  a  college,  ad  Jludendum 

*^  orandum,  and  no  vimoris  ap- 

'  pointedi  i^  there  lie  any  remedy 

an  this  court  to  redrefs  any  griev*^ 


anoes  i^rifing  within  the  feid  col^^ 
legfe,  it/^iVtf /fir,  P.ioi»  102,  103 
A  Mandamus  granted  to  reftpre  the 
recorder  of  Barnftapk,  direded 
to  the  mayor  of  the  corporation^ 
who  returned  ^Igod  non  amfiat 
nobis,  that  he  was  ever  elected, 
and  the. return  adjudged,  infufir- 
cient,   and  reiUtutioa  awarded, 

153 
A  Mandamus  lieth  not  to  re^c  a 

town-clerki  for  that  he  is  re- 
movable at  the  will  and  ple^fure 
of  (he  corporation,  188 

A  Mandamus  lies  to  reftore  the 
Sescion  of  a  parilh  church,      2 1 1 

A  Mandamus  lies  to  the  m^yor  and 
aldermen  of  Londwi,  to  oudLc 
them  en»er  up  a  judgment,     214 

A  Mandamus  Yvta  to  th«  ju(%e>of  the 
prerogative;,  to  comau^nd  him 
to  prove  a  will,  the  will  being 
nojt  then  controverted,  but  the 
fuggeftion  for  the  Maniam^  was 
brought  into  court,  and  read 
before  the  Mandamus  granted, 
235,  236 

Returns  \q  Mandamus's,  ought  to  be 
certain,  and  not  by  impMcation, 
becaufe.the  piarty  ouft^  hath 
not   liberty  to  reply  to  them, 

365 

If  this  court  fufpe£t  a  return  to  be 
falfe,  they  cap  make  a  corpora- 
tion fwear  the  return,   365,  36$ 

A  Mandamus  lies  to  fwear  one  into 
the  office  of  mayor  431 

The  return  to  a.  Mandamus  ought' 
to  be  certain  atxl  dire£t,  and  not 
argumentative  only,      431,  432 

Upon  a  Mandamus  direfied  to  the 
mayor,  aldermen,.  baililFs  and 
citizens  of  the  city  of  dr///70,  to 
reftore  if.  to  thef4ace.and  oflke 
of  on^of  the  aldermen  of  the  faid 
cityi  it  was  refolved^  that  where 

time 
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ftfnC  t^iit  of  mind  ^  cotfohiioh 
Hikl  po^^t  to  ferhove  aaaiderman 
for  i^iforia(>l6<:2itfr<^,  though  they 
rike  V  a  lieur  tharter,  Wherein 
fhejt'  k  no  futh  (>ow6^  given  the 
t0f{>6r«ti6n  to*  remote  an  tflder- 
mafi;  jdt  iht  fami  poorer  (lill 
^'mains,  for  tliaC  (he  charter 
dOfh  not  itiergd  6f  cxiinguiOi 
any  of  the  ancient  privileges,  but 
th^  eorpbratio'n  may  ufe  ^hefin  as 
before^  arid  fDcb  return  was  held 

good,  P^g^Ai9 

There  being  a  diTpuic  between  the 
parron  and  tKe  pariftioners  touch- 
ing the  eleBion  of  churchward- 
criSy  the  parfcn  claiming  to  ap«. 
foijii  one  by  virtue  of  the  caiion, 
and  the  pariOiioners  claiming  a 
cuftom  to  chuie  botli,  a  Mmda* 
mus  was  granted  to  Sir  TUmaf 
BxtoHf  commiflary  to  the  dean 
and  chapter  of  St.  PauPs,  to 
f wear  tdward  darpenier,  he  be- 
ing thereto  duly  eleded  (who 
made  a  fpeciat  return  of  the 
whole  miitter)  becaufe  the  eccle- 
fi^'ical  courts  cannot  try  the 
ciiTlom  of  chufing  the  church- 
wardens, 439,  440 
favernef  having  been  chofen  into 
tlic  Kvery  of  the  company  of 
vintners,  had  a  Manldamuf  dired-» 
cd  to  the  malkr,  wardens,  aiid 
afliftant'sof  the  faid  company,  to 
admit  him  to  be  a  liveryman, 
accdrding  to  the  faid  ele&ion, 
446*  447 

/7</^  London. 
NONSlflf. 

O^N  •  norifuit  upon  a  record  of 
^' Ntfi  Priut  nAl  varying  in 
fubflance^  from  the  plea  roll,  a 


DiJIrittgat  de  novo  was  at^^arded 

agi^ccing  to  thti  plea  roll.  Page  38 
The  plairititf  at  the  iSTz/fPr/Wwas 
rtOnfuit,  becaofc  the  JV//f  Priur 
Wits,  that  the  plaintiff  was  in 
Tuch  a  b^nefic^  in  the  ye^r  1662, 
Whereas  the  plea  roll  is  1626, 
and  fo  the  plainfitf  diflitur^  of 
h'\i  proof;  it  was  moved  to  fet 
the  nonfuit  dfide,  but  adjourned, 

73 

MrsJNCE. 

Whether  an  inmate' be  a  nufance  at 
^c6mcnonlaw.   J^re.  74 


OATH  of  SUPREMAcr,    vide 
STATUTES. 

BY  the  ftaiute  of  5  EUi.  cap.  i. 
'  it  is  enaded,  that  the  lord 
chancellor  or  keeper  of  (he  gireat 
ieal  of  England  xor  the  time  be- 
ing, (hall  and  may  at  all  times 
hereafter,  by  virtue  of  this  aS, 
without  any  (urther  warrant, 
make  and  direS  ^dmmiflibn  or 
cortinlilTions  under  the  great  feal 
of  England^  to  any  perfon  or  per- 
foris,  giving  them  or  fotne  of 
theiti*  (hereby  authority  to  tender 
the  oath  of  fupremacy  motioned 
in  the  ftatuteof  i  AUz\  cap,  1.  to 
fuch  perfon  afid  perToris,  as  by 
the  aforefaid  comminiod  or  com* 
nii(tions  the  faicf  cOrnnlii1ioners> 
ihall  be  authoftied  tb  tender  the 
fame  unto,  Whether  a  commif- 
fion  not  dire^ed  to  any  perfon 
particularly,  nbr  to  tender  the 
faid'' oath  td'any  perfon  by  name, 
he  puffuaht  to  the  faid  zdt  ?  xf^, 
atid  it  i^as  refolved  by  tlir'ee  juf- 
L  1  1  tices 
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tices  (Raymond  juftice  doubting) 
that  this  commiflton  wfis  very 
good,  beotufe  the  power  is  left 
to  the  jCQcnmiinoncrs  to  chufe 
whom  they  will  tender  the  oath 
unto,  by  the  claufis  of  the  ad, 
and  in  this  manner  were  the  an« 
cient  commiiTions  (hortly  after 
the  ftatiue  made,  Pages  444, 445 

tL.  Though  the  perfons  refuftng.  to 
take  the  faid  oath  be  neither  offi- 
cers nor.  miniders  mentioned  in 
the  (everal  Aatutes  of  the  i  .and 
5  EUz.  which  impowers  the  lord 
chancellor  to  make  out  commif- 
Tions;  all  perfons,  though  not 
officers,  may  be  offered  the  faid 
oath,  if  the  commiffioners  think 
fit,  ibid. 

By  the  aforefaid  fiatute  of  5  EUz. 
it  is  iarther  enaded,  that  every 
perfon  having  authority  to  ten- 
der the  faid  oath,  (hall*  wijthin 
forty  days  after  the  refufal  there- 
of, if  then  term-time,  if  nor, 
then  the  firfl  day  of  the  next 
term,  certify  under  his  hand  and 
feat,  the  nanie,  place  and  degree 
of  the  perfon  fo  refufing,  unto 
the  King^s  Beruhf  in  pain  of  1 00  /. 
And  the  (herifF  of  the  county 
ihaU  impand  a  jury  of  the  fame 
coiioty,  to  inquire  of  fuch  refu- 
fal, wfiich  jury  may  upon  evi- 
dence indid  the  party  refufing, 
(Jc.  I.  If  fuch  certificate  is  di- 
reded  only  to  the  judges'  by 
nanie,  and  not  to  the  king  in  his 
court  of  King^s  Bend,  as  the  ad 
requires,  be  good  ?  and  refolved 
by  threejuftices  (Raymond jufkice 
doubting)  that  it  is  good  enough, 
becaufe  it  (hall  be  intended  that 
the  faid  judges  made  the  court, 
and  were  therein  fitting  at  the 
time  of  the  certificate^         Hid. 


|f  the  indidment  fets  forth  t  oertl-^ 
ficate  from  the  commiffioners  un- 
der their  hands,  but  not  under 
their  feils  as  the  (latute  requires^ 
be  good  }  but  in  regard  the  certi- 
ficate in  this  cafe  was  foundiVi  i^te 
verba,  in  the  verdid,  to  be  under 
their  feals,  the  court  ordered 
it  to  be  amended^    P.  444,  445 

OBLIGATION,  vide  EXE- 

ctiroR. 

Conditions  to  perform  covenants* 
one  of  which  was,  that  the  de- 
fendant was  feifed  of  an  inde-' 
feafible  efiate  in  feefimple;  the 
defendant  pleads  covenants  per- 
formed ;  the  plaintiflF  repiies. 
That  he  was  not  feifed  of  an  in^ 
defeafible  efiate  in  fee-fimple. 
The  defendant  demurs  generally, 
for  that  the  plaintiff,  a$  he  fup^ 
pofed,  ought  to  have  Ibewn  (he 
having  all  his  writings)  of  what 
edate  the  defendant  was  feifed  ; 
but  adjudged  the  breach  well  af- 
(igned,  I4»  '5 

If  in  a  condition  to  perforih  cove- 
nants, the  defendant  pleads  per- 
formance, and. after  rejoin.  That 
the  plaintiff  oufied  him^  it  is  a 
departure,  az 

Debt  on  an  obligation  conditioned 
to  pay  100/.  on  the  loth  of  Ja- 
nuary upon  three  months  warn- 
ing \  the  defendant  pleads.  That 
the  plaintiff  had  riot  given  three 
months  warning;  the  plaintiff 
demurs.  It  feems  that  though 
the  obligee  omit  th^  warning, 
the  obligor  (hall  be  bound  to  pay 
it  at  any  three  months  warning  ; 
per  WymUantf  juftice,  61 

In  debt   upon  a  bond  of  14/.  the 

defendant  demands  oyer  of  the 

'  conditiooi 
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pondition;  which  was.  That  if 

the  defendant  pay  2/.  a  week  till 

.  14/.  be  paid,  and  upon  default 

of  payment  the  obligation  (hall 

be  void;  the  defendant  pleads. 

That  the  1 7th  of  Otioher  fuch  a 

year  he  made  default.  Judgment 

Jia&h.    The  plaimiflF  demurs ; 

and  judgment  for. the  plaintiff, 

becaufe  the  condition  being  fenfe- 

Jefs,  the  obligation  is  fingle,  and 

in  force,  Page  68 

A  condition  to  refign  upon  requeft 
is  good,'  and  not  fimoniacaU  and 
judgment  upon  it  affirmed  in  % 
writ  of  error,  175 

In  debt  on  a  bond,  the  defendant 
pleads.  That  the  faid  writing 
was  delivered  as  an  efcrow  to  W. 
a  ftranger,  on  condition  that  if 
the  plaintiff  fhould  procure  a 
^emife  of  certain  Unds  to  the  de- 
fendant before  fuch  a  day;  that 
the  faid  W,.  fhould  deliver  the 
fame  ut  firiftum  fuum  to  the 
plaintiff,  otherwife  not.  The 
defendant  pleads.  That  the  plain* 
tiff  did  not  procure  the  faid  de- 
mife,  Et  fie  non  efi  fa^ttm ;  the 
plaintiff  demurs,  becaufe  he  an- 
fwers  not  the  deed,  for  fV.  ne- 
ver had  authority  to  deliver  his 
writing  ut  faBum^  but  uf  fcrip- 
tumfuum,   which  is  not  good, 

197 

Pebt  on  an  obligation  by  the  plain- 
tiff as  (heriff  conditioned  for  the 
appearance  of  JV.  in  B,  R>  die 
Suhbati  proximo  poji  quindenam 
San^i  Martini  ad  refpondendum 
IVilUetmo  Guljlon  in  placito  debit i. 
The  defendant  pleads,  That  the 
faid  Gulfton  fued  forth  a  LatitiU 
TitertC  the  fame  day  againfl  the 
faid  W,  ad  refpondendum  the  faid 
GuJftm  in  placifo  tr^jjgrejpofiit  ac 


etiam  debiti^  and  pleads  the  ila- 
tute  of  23  Hen.  6,  And  on  {de- 
murrer held  it  was  not  the  fame 
writ  mentioned  in  the  condition. 
Page  220 

A  bond  or  covenant  for  the  true 
imprifonment  of  J.  S.  if  there 
be  alfo  a  claufe  in  it  to  pay  cham- 
ber-rent, C^r.  it  is  a  bond  for 
eafe  and  favour  within  the  fla« 
tute  of  8  Hen,  6.  222 

An  obligation  fiare  mandatis  Eccle- 
fidty  on,  excommunication,  not 
good,  226, 227 

A  bond  conditioned  to  perform  a 

by«law  hath  been  ruled  naught, 

*     227 

A  bqnd  conditioned  to  feal  and  ex- 
ecute a  relcafe  to  the  plaintiff ; 
the  defendant  is  hound  to  do  it 
without  any  tender  ;  for  the  word 
execute  and  fed  comprehends 
the  making,  232 

A  bond  conditioned  to  permit  the 
plaintiff  quietly  \p  take  and  reap 
^d  carry  away  corn,  if  the  de* 
fcndant  after  forbid  him  to  reap, 
it  is  1^  breach  of  rhe  condition, 

371 

Where  %  condition  of  a  bond  is  in 
the  disjundive,  and  one  part  is 
impoflible,  yet  the  other  part 
ought  to  be  performed,  in  cafe  it 
be  to  be  done  by  a  Granger,  373 

Hoie  intecefl  (hall  be  paid  on  a 
bond,  420,  42 1 

If  an  adion  be  brought  upon  a  bond 
in  Middlefex^  and  the  bond  itlclf 
is  dated  in  London^  it  feemi  to  be 
ill,  foe  that  it  cannot  be  altedgcd 
to  be  mad.e  in  any  other  place 
than  where  it  bears  daie,      430 

If  a  bond  be  made  to  Ai  io  the  ufe 
of  B.  conditioned  to  pay  B. 
money,  it  is  a  good  plea,  that 
t^e  obligor  tendeced  t^e  money 

to 
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to  B'  becflttfehe  w^s  ia  a  manner 
privy  to  the  obligation,    F*  484 

OFFICE  md  OFFICER. 

W bo  may  go  into  the  oflke  of  the 
Cujkf  Brevium  ii  Rstvkrum  in 
Banco  Regit^  53 


PJRDOif^  vide  CORONE. 

PARDON  of  murder,  iic.  AM 
not  be  allowed  without  a  writ 
of  allowance  direde^  to  the 
juflices,  13 

A  pardon  of  killing  and  felony,  ifcl 
DO  pardon  of  murder,  Hid. 

The  king  cannot  pardop  the  burn* 
ing  fn  th^  band  in  an*  appeal, 

370 

If    the  principal   be    attainted  of 

burglary,  the  acceflary  muft  an- 

iwer,   ihougl}  the  princjpd   be 

pardoned,  477* 

fJRLIAMENr. 

Relative  words  in  an  a€k  of  parKa^ 
ment  will  make  the  thing  to  pais 
as  welt  as  if  it  hafl  been  pai:ticu- 
larly  expreflfed  in  the  a^  itfeif, 

5.4^  55 
A  gift  by  parliament  to  the  heir  of 

y^  S.  who  is  a  perfon  attainted, 

is  good,  and  muft  beMntended- 

fuch  perfon  as  might  have  been 

his  heir,  being,  only  a  defcrtp-^ 

tion  of  the  per(bn  implied,      5  5 

One  taken  by  order  pf  parliament 
after  their  prorogation  (hall  be 
^ifcharffcd,  I^O 

Every  feffioos  is  %  new  parliament, 

ikid. 

}|idgnieDt^gi\itatiiparliaoient  oiay 


be  ezeeated  by  the  Lard  €hao- 
ceHor,  Pi^€  120 

In  aU  caiies  of  appeak  and  wtiis  of 
error  in  parliament  tbey^qontimiei 
and  ana  to  be  proceeded  on  in 
Jhiu  ^i»'m9  they  ftood  at  the  di(- 
foiutiqn  of  the  laft  parliament, 
without  beginning  de  i^^w,    383 

The  diflolution  of  a  parliament  do^ 
not  alter  the  date  of  the  im- 
peachments brought  up  by  the 
Common;  in  a  preceding  parlia- 
lOenr^  384 

PJfTEm,  vide  ORJtfTS  ly  tJk 
KING. 

A  patent  may  be  good  in  part  vfd 
naught  in  part ;  (b  it  may  be 
Repealed  fpr  part,  zuA  ftand  good 
tor  another  part,  177,  178 

A  patent  may  be  repeated  in  part^ 
b^t  that  is  in  claufes  independent, 
and  not  in  claufes  whid^  have  a 
general  iij^uence  through  the 
whole  patent,  178*,  179 

A  Scire  Facias  doth  i^ot  Kc  to  repeal 

-   part  of  a  patent,  15^ 

Void  claufes  in  a  pat«itt  arc  to  be 
trifd  in  ai^  aiTize  at  law,  and' act 
by  Scire  Facias,  which  is  the 
l-eafon  t^at  judgrnept  upon  ai^ 
jffue  tried  on  a  Sc/rf  Pi^cias-  to 
repeal  a  patent  in  B.  R-  is  not 
there  given,  but  the  record  is  to 
be  returned  into  thiscoart,  which 
is  not  in  another  cafe,    1 78,  1 79 

The  entry  of  the  judgment  in  a 
Scire  Facias  to  repeal  a  patent  is, 

•  Litera  Patenfjes  vacentw^  and  not 
part  of  them,  156' 

Thie  king  cannot  have  a  Scire  Fa^ 
ciasxo  repeal  a  patent,  but  where 
the  thing  is  in  decepiJonem,  ^^1^9 
or  ad^  gravamen  P^puii,  15  5 

THiere  is  a.  difference  betwixt  a 

Scire 
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Sare  Tatias  to  repeal  a  patent, 
and  a  ^o  Warranto^  for  a  §(1/0 
warranto  nriay  be  goojd  for  part, 
and  ni  for  another  part,  becaufe 
the  record  is  no't  to  'be  touched 
by  it ;  but  in  a  Scire  Facias  the 
tecord.  is  to  be  cancelled,  P.  1 56 
^liere  the  king  grants  two  patents 
of  the  fame  thing,  the  fecqnd 
patentee  cannot  have  a  Scire  Fa^ 
cias   againft   the    fird,    §l^are^ 

ibid, 

J^EkyURr,  vide  EVIDENCE. 

Exceptions  to  the  form  of  pleading 
in  an  information  for  perjury, 

A  perfon  conviScd  of  perjury  (hal( 
not  have  advantage  of  the  errors 
in  the  firft  record,  \jpon  which 
he  was  convided,         '  74 

In  an  information  of  perjury,  to 
prove  the  perjury,  one  was  pro- 
duced to  prove  what  one,  that 
is  iince  dead,  fwore  upon  thq 
fkfl  trial,  and  allowed  good  evi- 
dence, 1 70 
PLEADING, 

When  the  matters  to  be  pleade4 
tenjd  to  infinitenefs  and  multipli- 
city, whereby  the  roils  Ihall  l^e 
incumbered  in  the  length  thereof, 
the  law  allows  of  a  general  plead- 
ing,.  8,  9,  10 

And  therefore  in  an  aSion  upon  the 
ftatute  of  fending  knights  to  par-* 
iiament  the  ele3ion  (hall  be  faid 
per  majorem  numerimiy  9 

In  an  Ajjumpfit  the  plaintiff  declares 
that  whereas  he  at  the  requed  of 
the  defendant  amended  fuch  a 
boat  and  divers  other  boats  of 
the  defendant,  he  aflumed  to  pay 
for  his  labour  and  charges  tantum 


quantum^  and  avers  he  meridfil 
pne,  and  divers  other  boats,  and 
dfierved  fo  much  ;  and  adjudgred 
good.  Page  |0 

Trefpafs  for  beating  and  jmprifon- 
ing  his  wife,  Wf.  the  defendant 
juflifie^  by  warrant  of  the  Ihe- 
riff;  the  plaintiff  replies  ^/^//r/tt- 
pa  fua  propria  ahfq\  tali  caufa^ 
and  iflue  upon  it,  and  verdi6i 
for  the  plaintiff^  and  moved  for 
a  repleader,  becaufe  de  injuria 
fua  propria  is  not  a  plea  to  matter 
of  record,  l^ut  helfl  good  enough 
after  verdid,  .  50 

IiTa  Scire  fac.  againft  the  bail  upon 
a  writ  of  error  according  to  the 
(latute  of  3  Jac.  the  defendant 
prays  oyer  of  the  condition,  and 
on  that  he  pleads,  that  the  plain- 
tiff profecuted  the  writ  of  error 
with  effeft,  and  that  the  afore- 
faid  judgment  was  reverfed ;  Et 
ftoc  paraius  ejt  verificare^  where 
it  ought  to  have  been,  prout patet 
per  Recordumi  and  the  plea  was 
ruled  ill,  50 

If  a  plea^cpnrludc  Hoc  paratut  rfi 
ynificarey  where  it  ought  to 
have  been.  Hoc  petit  qm^Anqui* 
raiur  per patriam^  it  is  matter  of 
fubftance  on  demurrer,     94,  98 

In  trefpafs  the  defendant  plead?. 
That  Hen,  8-  was  fcifed  in  fee, 
and  fo  the  land  defcended  to  the 

*  now  king,  and  that  he  as  fervant, 
fcfr.  The  pUintiff  replies.  That 
Hen.  8.  granted  tq  the  plaintiff, 
and  doth  not  traverfe  the  dying 
feifed  of  king  Gharles^  and  it 
might  come  to  the  king  other- 
wife  ;  and  by  Tixjifden  juftice  a 
traverfe  needs  not,       137,  138 

In  debt  for  rent  of  four  rooms,  the 
defendant  pleads  a  leafe  of  five 
rooms^i  and  evi&ioo  of  the  fifth ; 

it 
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it  is  not  good  without  a  traverfe^ 

Id  trefpafs  on  a  traverfe  the  plain- 
tiff concluded,  Et  hoc  paratus  ejl 
verificiire%  i^nde  petit  yudicium  if 
the  plaintiff  ab  a^ione  fiui  /ir^- 
di£1a  prachdi  dcbeat ;  on  this  the 
defendant  demurs  efpeciaily^  be- 
caufe  he  doth  not  conclude,  Unde 
petit  yudicium  (^  damna  fua  oc" 
cajione  tranfgreffioms  pradiSlde  Jibi 
eidjudicOfi^  (Jc.  and  tor  this  caufe 
the  coiirt  feemed  for  the  defen- 
dant,   '  '  182 

A4atrers  that  go  in  defeafance  of  a 
deed  nee^  not  to  be  alledged^  i|i 
the  count,  but  conoe  nnoi'e  pro- 
perly on  the  defendant's  part  to 
be  pleaded,  6j 

Where  a  mttier  is*ezprefly  pleaded 
in  the  afBrmativc,  which  is  ex- 
jircfsly  pleaded  by  the  other  par- 
ty in  the'  negative,  the  next 
ought  to  be  an  iflue,  and  no  tra- 
verfe, for  otherwife  tlicy  will 
plead  in  infinitum,  1 99 

Accord,  though  executed  in  part, 
is  no  good  plea  to  an  adion  qf 
trefpafs  and  affault^,  203 

In  a  Scire  Facias  on  a  judgment  in 
debt  againft  an  executor,  the  de- 
fendant pleads  P/einmeni  adminif" 
ter  gf?nera!ly,  and  the  plainti^ 
demurs  fpecially  for  that  caufe, 
'  if  ihat  be  a  good  plea,  230 

And  leave  civeti  to  amend  the  pka. 

In  a  Scire  Faciat  upon  a  judgnient 
this 'plea  hath  been  adjudged 
naught,  in  the  time  of  Glyn  chief 
juflice.     In  margin.  ibid* 

Ariticnt  demefne  Is  a'  good  plea '  on 
the  ftalute  of  31  Hen.  8.  cap.  i. 
of  partition,  '    249 

A  declaration  in  debt  for  rent  ar- 
icar/is  good   without  (hewing 


mean  alBgnments  upon  a  demiir-> 
rer,  Pages  389,  390 

It  is  a  good  plea  to  an  afiion  brou^t 
by  an  attorney  for  his  fees,  that 
th^  plaintiff  did  not  give  the  de- 

'  fendant  any  bill  qf  charges  so* 
cording  to  the  ftatute  of  3  7«r« 
cap,^.  a45 

In  debt  for  rent  pn  a  leafe  for  years, 
the  defendant  needs  not  plead  a 
tender,  otherwife  where  there  is 
a  condition  in  the  leafe,  the 
breach  whereof  is  to  be  faved, 

.  4i8»  4»9 
Though  it  is  frequent  to  lay  a  <le- 
claration  for  a  debt  feveral  ways 
in  an  AJfumpJit,  yet  it  is  not  a 
good  plea  to  fay,  that  the  (eve* 
ral  fums  are  but  only  for  the  iwLTfk 
firft  mentioned,  without  plead* 
jn^  over,  449 

POWERS. 

A  power  to  make  leafes  to  one^  two 
or  three. per f9ns,  ho  cannot  by 
that  power  make  a  leafe  for  the 
life  of  the  fira  fon  of  J.  S.  bc- 
eaufe  the  per  fon  ought  to  be  is 
eje\  by  JVyndikm  joflice  itrgH' 
endo,  163 

The  earl  of  L.  21  £//z.  maizes  a 
fettlement  upon  himfelT  for  life, 
the  rema'uider  upon  his  ifliies, 
tKe  remainder  to  others,  with  a 
pow^r  of  revocation  by  inden- 
ture fubfcribed  and  fipaledby  bim- 
.felf,  to  limit  nev^  ufes.  The 
26th  of  Eli%.  he  covenants  to 
levy  a  fine  to  other  ufes,  and 
four  years  after  levies  a  fine  ac^ 
cordingly.  And  if  this  inden- 
ture and  fine  make  a  revocation 
of  the  ufes  in  the  firft  deed  was 
ttie  queflion  ?  And  refolved;  it 
was  a  revocation,  becauJe  the 
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AttA  mA  tht  fine  are  but  one 
conyeyance,  Page  239 

Tenant  for  lifey  vrith  remainder 
over,  with  a  power  to  make  a 
jointure,  and  the  tenant  for  life 
covenants  to  ftand  feifed  to  the 
life  of  his  wife  for  life^  for  her 
jointure ;  refolved  a  good  execu- 
tion pf  the  power,  ^39 

A  'power  to  make  leafes  being  ge-^ 
neral  is  void,  upon  a  covenant  to 
ftand  feifed,  .  2j^9 

Tenant  for  life,  with  a  power  to 
nake  leafes  to  any  perfon,  for 
one,  two  or  three  lives,  or  for 
twenty-one  years,  rjcferving  the 
ancient  rent,  tenant  for  life  de- 
mtfes  to  B.  for  f wenty-one  years 
to  coRimence  after  the  death  of 
7.  and  ilf.  the  power  is  not  well 
executed^  being  to  commence  in 
fidurOf  ibi4, 

A  jpower  referved  to  D.  \o  revbkf 
a  deed  by  writing,  fubfcribed  and 
fealed  by  him  in  the  prefence  of 
two  or  more  credible  witnelTes, 
in  exprefs  words,  lie.  p,  makes 
his  will  in  writing/  in  the  pre- 
fence of  two  credible  witnefles, 
without  making  ^ny  exprefs  re- 
vodtion;  and  adjudged  a  goo({ 
revocation,  and  the  will  a  good 
execution  of  the  power,      29  j, 

301 
JPR^SC^IPTION.      ^ 

If  a  man  will  preftribe  for  a  toll 
upon  the  fea,  he  ought  to  alledgc 
a  good  conftderation  for  it,  for 
that  by  Magna  Charta,  and  other 
ftatutes,  every  one  hath  liberty 
fo  go  and  come  upon  the  lea, 
without  impediment,    232,  233 

In  an  adion  upon  the  cafe  for  not 
grinding  at  his  mill,  where  one 
prefaibes   for  n^olfiurc^    re* 


folved,  he  muft  ayer  that  bis 
mill  was  fufEcient  to  grind  all 
the  corn,  F^g^3^7   . 

PRIVILEGE. 

One  being  chofen  burgefs  of  parlia- 
ment, and  having  a  trial  at  bar 
to  bie  had  before  the  fitting  of  the 
parliamgnt,  moved  to  have  his 
privilege  allowed,  but  denied,  in 
regard  the  parliament  were  not 

.  fitting,  nor  to  fit  till  after  the 
trial,  12 

If  one  who  is  in  the  cuAody  of  the 
marihal  may  be  fued  for  lands  in 
a  county  palatine,  as  wpll  as  be 
rnay  be  fued  in  the  Exchequer 
for  lands  in  a  county  palatine,  or 
in  fVakfi  by  ^^  miftus,        8t 

fq  an  a&ion  i|pon  the  cafe  for  an  % 
efcape,  the  defefidant  pleads  the 
privilege  of  eunJo  ii  redeuado 
from  an  inferior  court  againft  a 
procefs  Iff  BancOf  and  feemed  to 
the  court  an  ill  plea,  lOp 

If  a  man  be  arretted  in  the  face  of 
the  cpurt|  the  court  hath  power 
.  to  difcharge  him,  but  not  other- 
wife,  I  or 

Jurors  that  will  have  privilege  upon 
a  charter  of  exemption^  ought  to 
fclaim  it  in  proper  perfon,     1 139 

114 

But  Ihall  not  have  it  in  B.  /^^  nor 
in  cafe  where  the  king  is  party, 
without  exprefs  words,         ihid. 

The  king-s  fervants  are  privileged 
from  arrefts,  for  that  the  king 
(hall  not  be  deprived  of  thenn 
without  leave,  152 

But  they  n^ay  be  outlawed,  for  that 
it  is  for  the  advantage  of  the 
king^  ibid. 

An  attorney  is  ptivileged  from  fer* 
ving  as  reeve,  180 

And  alfo  from  beinga  foldier^    ibid. 

PRO^ 
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PROCEDENDO. 

Qa  a  Babeas  Corpus  a  froctdindo 
granted  for  calling  a  woman 
whore  in  London,  by  three  juf- 
ticcfi,     ,  PageZt 

PROCESS^  «?ye  CJPJAS. 

A  warrant  direSttd  ic  a  conflable  to 
take  H.  to  find  fureties  for  his 
good  bebaviour,  may  be  executed 
on  a  Sunday f  notwithftanding  the 
new  ftatute^  2$o^  251 

In  all  indiSment«  for  trefpafs,  and 
under  felony,  a  Fenire  fac,  is  the 
firftprocef^t  37$ 

PROHIBITION. 

Prohibition  lies  to  the  admiralty  for 
fuing  therefor  mariners  wages,  3 

The  granting  prohibition  is  not  a 
difcretionary  ad  ^of  the  courts 
but  ex  debit 0  Jujliiitet  4 

No  prohibition  lies  to  the  adipiralty 
for  fuing  a  recognizance  there 
taken  by  way  of  ftipulatioa 
againft  one  that  was  furety  in  the 
nature  of  bail,  78 

Where  the  freehold^  or  the  power 
to  grant  an  office  may  come  in 
quedion  irr  the  fprritual  court,  a 
prohibition  (hall  be  granted,  88 
.  The  plaintiff  fu^efts,  that  the  de- 
fendant libelled  for  defamation  in 
the  court  of  the  arches,  and  that 
he  is  an  inhabitant  in  the  diocefe 
of  London,  contra  formam  Statuti 
23  Hen.  8.  cap.  9.  It  was 
doubted  if  a  prohibition  would 
Tie  in  that  cafe,  9t>  92 

A  prohibition  is  not  ex  gratia,  but 

^  ex  dehito  Jujlitia,  92 

A  prohibition  denied  to  the  fpiritual 
court  on  fuggedion  that  the  exe- 
cutor was  fued  there  for  double 


damages  for  not  tcCtiog  out  of 
tithes,  ^^g^9% 

A.  makes  his  .will,  and  thereby 
makes  G.  and  D.  tiis  executors, 
J>.  makes  his  will  and  executors, 
and  dies;  t?.  dies  imeilate,'iHS 
adminiftrator  fues  the  executors 
of  />.  \n  tbb  fpiritual  court  for  a 

«  legacy  diie  from  A.  and  a  prohi- 
bition was  denied  by  three  jofii- 
ces  contra  KeiSng,  123 

A  prohibition  lies  to  the  fpiritual 
court,  becaufe  they  refiiTed  to 
deliver  a  copy  of  articles ;  and 
they  held  that  the  ftatute  of  2 
Hen.  5.  cap.  4.  extends  where  the 
proceedings  in  the  exxIefiaRical 
court  are  ex  officio,  as  well  as  be- 
twltt  party  and  party ;  and  that 
a  prohibition  lies  for  not  deliver- 
ing a  copy  of  a  libel  in  fuch 
cafe,  170 

On  an  AffumpJH  brought  in  an  in- 
ferior court,  the  defendant  tett« 
ders  a  plea  there,  that  the  con- 
trast upon  which  the  adion  is 
brought  was  made  out  of  theja- 
rilcli^ion;  the  court  there  re- 
futed to  allow  this ;  and  on  affi- 
davit here  of  the  faid  tender  and 
refufal,  this  court  granted  a  pro- 
hibition, 189 

A  prohibition  granted  to  the  court 
of  the  marches  of  WaUs  at  Lud* 
bw,  on  fuing  there  for  a  legacy, 
contrary    to  their    ioftradiooSy 

Sir  D.  M.  knight,  was  fued  !n  ttie 
ecclefiadical  court  by  the  name 
of  fir  D.  M'  knight  and  baronet, 
and  pleaded  it  there,  that  he  is 
only  knight,  and  not  baronet; 
and  the  court  allowed  the  plea, 
and  proceeded  to  excommunica- 
tion, and  a  prohibition  was  grsnt- 
edy  119 

A  pro- 


PRIWCIPAL   MATTERS. 


AfivblUtiMgrMitcrf  to  theeeort 
•f  «fce  chamberiatii  pf  tlheflerp 
hft  that  a  coon  of  ccpiity  cio* 
not  Atcge  the  inhcriMACt  of  a 
iMpm't  Itotf  with  a  iMit»     ^.  22 1 

Tlie  piaiatiff  htd  •  judgment  at 
law  tf/iaii  tlie  ^fendanti  who 
«Bliibited  hu  biH  in  chancery  to 
fct  relieved  againA  this  judgment, 
and  the  ptainttff  pleaded  thi^ 
judgiBCBt,  and  ofer-rukd  tkere, 

^  Olid   inoved  for  a  prokibitloii» 

Sounding  bis  Aiggeftien  on  the 
itute  of  4  Hm.  4.  cap.  13.  Ef 
adjfumahtr,  t2f 

The  plaintiff  fuggtfls  (hat  there  is 
9  euftom  wtthm  the  pariQi  of  S, 
that  the  churehwardens  with  the 
major  part  of  the  pariftioners, 
may  order  the  feats  in  the  church 
thefCji  and  aro  to  fW  lo  the  re* 
parrs  of  them;  M  that  the 
cbuf^hwardens  weMd  have  plar 
leed  the  plaintiff  in^pew>here, 
and  the  defendant  Itbeltedagainft 
him  ip  the  fptriHfa)  court ;  the 
ptaitttiff  pr^ys  a  prohihition,  and 
denied  by  three  joftices,  againft 
Aithtf  juftice,  246 

Bnggeftion,  'that  the  parMiioner  is 
to  pay  the  tenth  pan  of  mtik  at 

'  the  parfci^age-houfc,  of  at  ai^y 
other  place,  is  a  good  gpound  for 
a  prohibition;  by  Pdpkm\^^ce, 

'  htMarginet  X^^ 

Pfohfbitioii  denied  upon  a  Kbel  in 
the  ecclefiaftical  court  fbf  procu* 

'  rations  by  an  archdeacpny     36Q 

Irt  an  attachment  on  a  prohibition 
where  damages  are  given  ro  the 
plafntiff,  there  he  ought  to  lay 

'  the  Vifne  where  ih^  fMit  m  the 
ecclefiafticai'  court  was ;  other- 

'  wife  the  want  of  a  vifne  hurts 
liot,  387,  3*8 

00  alibd  HI  th<;  ccctefiaAical  eourt 


im  tidies  aga'mft  H,  and  m^iny 
others  named  in  a  fchcdole  affix- 
ed to  tbe  faid  libel,  the  inhabi- 
tants pray  a  prohibition,  and  join 
in  a  fuggeftion  of  a  Modus  \  and 
it  appearing  that  the  plaintiff  in 
the  eectenaftical  court  ought  to 
be  prohibited,  the  ^ti^r^  was. 
Whether  they  may  have  one 
writ  of  prohibition,  or  if  they 
ought  to  fever  ?  And  refolved  on 
examination  of  the  cafes,  that 
the  parties  (hould  bring  feveral 
writs,  for  fo  had  been  the  courfe 
of  this  court  formerly,  and  there* 
fore  they  would  not  alter  it,  al- 
though feme  of  the  judges  of  the 

'  C.  B,  wete  of  opinion  one  writ 
might  begramod  for  all,  P.  425 

The  plaintiff  foed  the  defendant  in 
the  eceieftailieai  court  at  JTwk 
for  marrying  his  fiffer's  daugh- 
ter, and  the  defendant  prayed  a 
prohibition,  beeaufe  out  of  tho 
jevttical  degrees ;  but  dmied^by 
the  whole  court,  beeaufe  a  caufe 
of  e^leftadical  oonuTance,    464 , 

465 

Though  foroetimes  pA>hibitions 
have  been  granted  in  caufes  me* 
tniTioniai,  yet  if  it  were  now  res 
Migra^  ib^  weald  not  be  grani- 
edy  i^t'd. 

A  prohihhfion  granted  to  the  admi- 
rahy  on  fuggeftion  that  they  had 
caured  ti$  (hip  to  be  ar refted  up^ 
on  the  hind,  wiihin  the  body  of 
the  coonty,  lie.  489,  496 


RECORD. 


N 


C>||(eeedeiit  fer  the  withdraw^ 

^^^*;record  of  the  court, 

tho«L^^bcfi  pi^fNk^  are  witKng 

toiir^     V.    "  69 

>'  •  A  record 
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A  record  daflied  through  in  nature 
of  a  cancellation,  P^ge6g 

RELEASE. 

If  there  be  two  jointenantSi  and  the 
one  for  money  'grants,  bargains, 
fells  and  confirms  to  the  other ; 
refolved  this  amounts  to  a  releafe,' 

•    .  187 

A  releafe  of  damages  in  dower  (uf- 
rained  occafione  d^enfioms  Dotit, 
is  no  releafe  of  the  mean  profits 
of  the  Und,  for  they  are  two 
diftind  things,  ^6 

If  by  a  releafe  of  obligations.^ 
fcripta  obligutoria  articles  of  a- 
greement  be  releafed,  ^3 

It  cannot  be  conftrued  to  be  the  in- 
tent of  the  party  to  releafe- an 
agreement  made  lohimfelf^  when 
he  joins  another  in  the  fame  re- 
'  leafe,  who  was  not  party  to  the 
faid  agreement,  393 

In  debt  upoo  an  obligation,  the  de- 
fendant pleads  a  releafe  of  all  er- 
rors, and  aH  aQions,  fuits  and 
writs  of  error,  whatfoever;  i^nd 
adjudged  the  releafe  extended  on- 
ly to  writs  of  error,  399 

Releafe  by  one  jointenant  for  life  to 
another,  doth  iiot  deftroy  a  con- 
tingent remainder  depending  op- 
'  on  it,  413 

If  land  be  given  to  two,  upon  cjon* 
dition  that  they  (hall  not  alien, 
and  one  releafes  to  the  other,,  it  ^ 
is  no  breach  of  the  condition,  413, 

4>4 

REMAINDER,  vide  DEMISE. 

A  fine  was  levied  of  lands  to  the 
ufe  of  the  hufband  and  wife  for 
their  joint  lives,  the  Remainder 
to  the  heirs  of  the  body  of  the 
wife  by  the  hufband  engendered, 
the  rema'uKief .  to  the  wife  ((he 


'  furviving)  for  life,  the  remainda 
to  the  right  heirs  of  thebofbaod; 
the  hu(band  dies.  And  the  i)ttf- 
tioit  was.  If  this  efiate^taij  was 
executed  in  the  wife,  or  coatio- 
gent?  And  refolved  by  all,  chat 
this  eftaie  is  an  eftate-tati  exe- 
cuted in  the  wife,  fidf  moA,  not 
as  to  the  divifion  of  the  jotntore, 
but  to  other  purpofes;  and  no 
contingent  remainder,  F.ia6,ia7 

And  that  it  is  no  more  than  where 
an  eftate  is  limited  to  two,  and 

'    the  heirs  of  one  of  them,      ibid. 

If  land  be  given  to  a  woman  during 
her  widowhood,  and  after  to  the 
heir£  of  her  body  ;  this  isanef- 
tate-iail  executed,  and  not  con* 
tingent,    *  147 

A  woman  (eifed  of  lands  in  fee  by 
indenture  between  her  of  the  one 
part,  and  the  lord  P.  of  the  other 

.  part,  did  demife  the  fame  to  the 
lord  P.  to  have  and  to  hold  to  him 

-  for  forty  years,  if  (he  lived  fo 
long^  in  truft,  that  (be  mightre- 
ceive  the  profits  during  her  life  ; 
and  after  her  deceafe,  then  the 
one  moiety  thereof  to  be  and  re- 
main unto  Af.  C  and  the  other 
inoiety  to  J,  B.  and  their  exeoi- 
tors,  lie,  for  the  term  of  1000 
years;  and  the  queftion  was. 
Whether  the  eftate  to  ilf.  C  and 
J.  B,  be  good  i  And  it  feemed  to 
the  court  that  the  remainder  li* 

.  mited  to  AC  C.  and  J.  D.  was 
void,  iftf  It  could  not  pafs  to 
them  by  way  of  prefent.  eftate, 
becaufe  they  were  not  parties  to 
the  indenture.  Tdhf^  It  could  not 
be  a  contingent  remainder,  beiif 
a  remainder  for  years  depending . 
on  an  e(late  for  years,  and  thera 
cannot  be  a  contingent  e(bte  ix 
yearsj  becaufe  a  leafe  for  years 
operates 
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.   «»perates  by  w^y  of  contra^,  and 

.  therefore  the  pariiculareftatey  and 
the  remainder  eftate  o))erate  as 
two  diAin^  eftates  grounded  on 
feveral  cc^nt  rafts,     P.  150,  151 

But  in  the  (aid  cafe  it  was  agreed 
&ch  a  remainder  may  be  of  a 
freehold,  as  an  eftate  for  life,  the 
remainder  to  the  right  heirs  of 
J.  S.  is  goodv  151 

A  releafe  by  one  jointenant  for  life 
to  another  doth  not  deftroy  a 
contingent  remainder  depending 
upon  it,  413 

RENT,  vide  DEBT. 

A  rent-charge  was  granted  to  fir  R. 
B'  and  his  heirs,  and  in  the  deed 
of  grant  was  thisclaufe,  Thai  if 
the  rent  he  behind^  &c.  then  it 
Jhall  be  lawful  for  the  grantee  to 
enter  and  retain  till  he  befatisfied. 
Refolved,  the  grantee  by  virtue 
of  this  claufe  may  maintain  an 
cjcaroent,     137, 138, 158, 159 

But  in  fuch  cafe  after  his  entry  he 
hath  only  a  pernancy  of  the  pro* 
fits ;  he  cannot  cut  down  trees, 
or  pull  down  houfes ;  if  he  doth, 
trefpafs  lies  againft  him,  as  againft 
him  who  abufes  a  difirefs;  by 
tVyndiam  juftice,  1 59 

In  debt  for  rent  by  the  aflignee  of 
a  reverfion^  the  defendant  pleads. 
That  before  any  rent  arrear,  he 

•  had  afligned  to  another  ;  and  on 
demurrer  adjudged  for  the  plain- 
tiff, by  two  juftices,  contra  Twif-^ 
denp  162 

Ib  debt  for  rent  of  four  rooms,  the 
defendant  pleads  a  leafe  of  five 
rboros,  and  evidion  of  the  fifth  ; 

..    it  is.  not  good  without  a  traverfe. 

Declaration  in  debt  for  rent  arrear, 
ia  good^  without  fliewing  the 


mean  ai&gnments,  oil  sf  demur^ 
,     rcr.  Pages  38^,  39a 

In  debt  for  rent  on  a  leafe  for  years, 
the  defendant  needs  not  to  aliedge 
a  tender;  otherwife  where  there 
is  a  condition,  the  breach  where- 
of is  to  be  faved  thereby,    41 8, 

REPLEVIN,  vide  AVOWRr. 

In  a  replevin  in  the  county,  the 
plaintiff  doth  not  declare,  and  the 
avowant  removes  the  caufe  to  the 
lang*s  Benchf  and  the  plaintiff  is 
Donfuited  without  declaring  ;  it 

,  feems  in  that  cafe  the  defendant 
may  fuggeft  what  cattle  hejook, 
and  (hall  have  a  returfiHsf  them, 

33.  34* 
The  plaintiff  in  a  replevin,  fince 

the  ftatute  of  21  Hen.  8.  cap.  19. 

may  plead,  nothing  arrear,  or  any 

other  plea,  although   he  be  s 

firanger,  and  doth  not  make  any 

title  to.  the  land,  25  r 

At  common  law  a  ftranger  could 
not  plead  any  thing  to  the  lord*s 
avowry  for  rents  or  fervices,  but 
Hort  de  fon  Fee^  or  what  did 
tantamount,  254 

He  cannot  plead  tenure  by  lefs  Ter- 

.,  vicesp  Rienarrerep  or  a  releafe, 

ibid. 

But  by  the  ftatute  of  21  Hen.  8. 
cap.  19.  this  ftri6Uiefs  is  difchar- 

.  ged;  for  as  the  avowant  is  not 

.  tied  to  avow  upon  any  perfon»  in 
certain,  but  upon  the  land  within 

. .  his  feignlory  ;  fo  the  tenant  of 
the  land  by  the  equity  of  the  fta-i 
tute  is  allowed  to  plead  any  plea 
to  fave  and  difcharge  his  goods 
from,  the  diftrefs,  2  5  $ 

When  the  lord  avows  according  to 
the  fiatute,  the  plaintiff  in  the 
replevin  may  have  every  plea 

that 
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that  tke  tery  t^Mill  rfnigbt  have 
hfld^  rhougb^he  be  a  flrangei*  to 
tkelordi  ''>^^5S 

TefkAAt  far  ;ei^  i&tvkhffi  ih«  fta- 
futt  0^21  tiHf.  8.  rj^.  19.  156 

At  the  eofiuiUMi  tiiw^  rtie  letfatit 
might  pWftd  i^  p^  mbar  to 
«n  avowry  for  a  rent-charge,  256 

riON. 

In  dbbe  tmM  oUigterion  agAintf  the 
defendflffft  m  MW*  i  IN  diefen^nt 
plekiiy^lVinffgriX^enff  ttnd  on 
iffoe,  vhe  jvrffi^nd,  that  fl^.  Jf^h- 
JhmfgfXht  iefendfami^s  fitfth«^  was 
feiM  lA'  Fee  ohhe  manior  of  J9;  in 
16579  andmadt  a  feeffitieni  to-^. 
and  others,  of  all  the  faid  manor, 
cttceprche'fwo  ffieadd\ii^s  in  q^ef^ 
ti^nyd^ftng  hi»>life,  to  fhe  nk  of 
the  dtffeiidam!  iti<tail ;  and  whether 
tlie  rwo  nieadbvH  ^xe^pted  did 
dcfdaifd  t<»the'defertdafitV  was  the 
({ueftion,  ab7 

!>•  And  flffdlved  hf  all>  That  the 
in6adi»W8  d^feend  to*  the  defen- 
dant, Md, 

a.  That  tht^  eaoeption  of  the  tHio 
meadows  for  his  life,  was  a  void 
e^xoepiioni  becaiife  contrary  to 
ttiefiilescf\lB[Wv  lohavea  livery 
operate  infuturo ;  other  wife  per- 
haps'ir  bad  been  if  the  ezeeptien 
had  been  for  yeiirs  only,^       /ftr</. 

31  Tboegh  it  be  Void,  yet  it  ddth 
atttount  to  an  indication  of  the 
ifitent  of  the*  fe^|R9r,  that  the 
fartfe  fkoaid  not  ii^- according  to 
the  llmitiitioii  oPijiiis  other  Itods, 

Hid. 

As'-a  ]eaf«  ctf"  a  hoiffe  with  tbe'lands 
thereto  appertainiiip,  thoi^h 
lands  cannot  properly  belong^to  a 
hoafe>  yet  it  declares  tHe  intent 
of  the  party  that  it  fliould  pzb. 


and  a  h  is  iMcb  ti  tlk^MiHtli 
ei^'dyed  or  ofttf.  Age  iof 

The  plaintHP's  artdeftot,  («ho(e 
lieir  the  pla1nti#  is)  fe^fed  rH  fee, 

4  dertiifes  to  the  defendanr,  reifdci* 
ing  rent  to  the  leflbr,  his  €%ttfi^ 
tors,  adttitnrftrflft6ri$  and  iHigiUi 
doritig  the  ter^',  tttfi  fbef  pUin^ 
riffdedat<esad  heit;  the  defen- 
.  dant  demurs  in  law;  and  adju<%- 
ed  for  the  plaintiff;  for  thod^ 
iht  refcrvation  b«*  hot  t6  th*  lef- 
ht  txtd  h'rs  esMiiTors,  t^i.  yet  it 
Being  (during  the  term)  it  ftall 
run  Vntti  rhe  neverfion,  21 3 

Leffee  for  life  makes  a  leafe  for 
yekrs,  WhicMeflfee  for  y^rsfor- 
rtnderrf  to  rhe  reverftoncr,  ren* 
dermg  rent ;  adjud^^d  a  gsood  fe« 
ftrvation^  betaufe  it  is  a  duty  by 
ifftf'  of  com  rad,  iaa 

IQb  rt^iKtutfon'  for  gbodi  taken  upon 
aitt  erronebas  execution,  for 
v^hicH  damages  had' Been  already 
recovered*  in  an  afiioti  of  tref* 
pafs,  74 

Reftitution  lafoP  dufy,  bbt're*fefK- 
tution  isofgfrfce,  85 

RETURN,  vide  SHERIFP. 

Rior. 

By  the  (latute  of  1 3  Heh.  41  apji:  7. 
the  (herilFis  to  join  with  the  juf- 
tices  of  peace  in  Petting  the  &es 
on  tberioters^  otherwifeitiacr- 
ror,  .    38S 


w 


sTAmr£s. 

E  ST  M *  2.  cap.  4^.  The 
cutting  down  of  tlitiber 
trees  by  unknown  perfons  aor- 
tMift,  is  not  within  tbi^  (tktuttf, 

487 
33  £iiv. 
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33  Edw.  I.,  de  ctmfpiratofihus.  Be<- 
fore  thisffatute  an  a3ion  of  con- 
fplrac^  did  not  lie  for  any  thing 
bdide^  for  iodifitng  for-  (elony 
and  treafon  ;  but  by  this  ftatute 
it  lies  for  trefpafs,  and  a^inft 
one  only,  Piigei  1.76,   i8o 

4.  Hen.  4.  cap.  23.  If  a  prohibition 
lie  into  thie  court  of  Chancery,  ofk 
thisflatute,  3^7 

1  3  H!fn.  i^^cap,  7.  In  a  riot  the 
iherifF  \$  to  join  with  the  j unices 
in  fining  the  rioters,  orelfe  ii  is 
error,  386 

a  &en.  5.  cap.  3,  Extends  where 
the  proceedis\gs  in  the  ecclefiafti- 
cal  couru  are  ex  officio^  as  well  as 
between  party  and-party^        1 70 

a  Hen.  5.  cap>.  3.  exteni  only,  to 
caufes  between  party  and  party, 

486 

^3  Hen.  6f  A  covenant  for  the 
true  imprilbnment  of  J.  S,  and 
ajfo  to  pay  chambeir-rent,  is  arco- 
venant  ior  eafe  and  favour  within 
thisAatute,  222 

^$  Hem  6»  cap\  itr.  If  a  ferjcant  at 
arms  be  within  this  ftatute,     62 

I  RJc.  3.  cap.  3.  Trefpafs  lies  for 
feizing^the'  goods  of  a  febn  her 
foreconvidion,  41 4^ 

j^Hen.  7.  cap.  ,2^.  An  eftiate^tail 
i»as  barred  by  »  fine,  by  vrrtae 
of  this  ftatute,  and  before  the 
fiatutc  of.  32  Hen^  8.  339 

19  Hm*  7"  cap.  9^  expottnded, 
touching  Capiat* s^  1 29 

ai  Hen.  8.  Oi  adminiftrations,  it 
is  in  the  power  of  the  ordinary 
to  grant  admtni&ralicm  to  the 
wife  or  next  of  kin,  93 

Oj   Hm*    cap%    5.       Of'  invemo« 

*  ries>  when  the  judge  may  dtf- 
penfe  with  bringing  in  ao  tnven- 
tory>  wh«n>noty         47a,  471 


23  Hmi  81  capi  9. ,  loutbin^italwnv 

out  of  the  dioctfe.  Pages  91992 
26  Hen.  i-  cap.  3.     Of  firft-fruits 

fl«id  t«ntll«>  312,  313 

$1  Htn,  81  cap.  F.     Of  partition, 

ancient  demefne  i»  a*  good'  plea, 

249 
3a Hern  8.  cap.  28.     What  (hall  be 

fkid  liEmd^  lieafed-  by  a*  biibop  for 

t^wenty  years  lad  paft,  t6$j^ 

165 

31  Htn.  8.  cap.  24.    Lands  parcel 
of  ike  poffeflions  of  the  prior  of 
St.  yohnnfferufalem,  that  came 
to  the  crown- by  tht»ftattite,  are 
difcharged  of  tithes,  225 

32  Hen.  8.  cap.  30.-  helps  mbjotn- 
ing  iffuesj  358 

34^  jH^  8.  cap.  20;  An  eflkte-tail 
cannot  be  barred  where  the  re- 
vcffion. is* in  thecrown^         358 

i%Hen.  8.  cap.  16.  reaches  not  to 
cities  and  corpofations,  488 

37  Hem  S  cap.  i^.  Lamb  lying  cut 
of  the  county  palatine  of  I^MTzi/^ 
/«r,  will  pafr  under  the  duchy 
feal,  ^ 

2  Edfv.  6.  Of  tithes.  Ih  debt  on 
the  ftatute,  it-  was  hcldby  the 
court,  that  a  verbal  agreement  to 
pay  money  to  the  parfon  in  dif- 
charge  of  tithes,  though  it  is  not 
fuch  aa  agreement  which  may 
pa(s  the  right ;  yet  it  is  a  good' 
agreement  wtthm  this  ftatute,  to 
bar  the  plaintiff  of*  bis  aSton, 

2a.£!f.  23  Ctfr.  2.  cap.  5.  extends 
not  to  trefpaft  of  goods,    487^ 

488 
29  Ctfr.  2.    Whether  molafTes  be* 

an  imported  material  within  this 

ftatute,  305,   306,  307 

9  Car.  %.    Of  frauds  and   perja* 

ries,  334,  4S0r,  451 

CONCBRNING 


A    T  A  fi  L  j£    OF    THE 


tONCERNim  srjTVTES  IN 
GENERAL. 

Although  an  a£k  of  parliament  be  a 
private  a£t^  yet  the  judges  are 
to  take  notice  judicialiy  of  all 
parliaments  apd  their  feiTions, 
P((g^  191 
Mifrecicalof  a  (htitfe. vitiates  the 
count,  $bfd^ 

There  is  a  difierence  when  the  ac- 
tion or  inforn^atioii  \b  grounded 
on  an  a&  of  parliament,  and  the 
conclufion  is  contrdfornum  SiatuU 

,■  fradiR.  there  the  adion  of  in- 
formation is  not  good,  if  the  fta- 
tute  be  mif-recited ;  but  if  the 
conclufion  be  cmtra  formam  Stain-' 
ti  in  htfufmado  cafu  edit*  i^  provij!, 
there  it  may  be  good,  notwith- 
ftanding  the  mifrecital  ^  j>^7Vi;(/^ 
den  joftice,  19a 

Where  a  ftatute  gives  a  remedy  for 
any  thing,  it  (hall  be  prefumed 
there  was  no  remedy  before  at 
the  comnUMi  I^w.     In  Margin. 

a6o 

General  words  in  an  adt  of  parlia- 
ment do  not  cooD^reheod  an  ef- 
tate-tail,  322 

Kjik^  to  conftrueads  of  parliament 
are  different  from  the  &t\&  rules 
of  common  law,  355,  356 

Relative  words  in  an  z^t^  ot'  parlia* 
meht  will  make  a  thing  to  'pafs 
as  well  as  if  it  had  been  particu- 
larly ezpreffed  in  the  a^  irfelf, 
54»  55 

*  SHERIFF. 

A  (heriff  ought  not  to  return  privi- 
lege to  be  exempted  from  juries, 
bqt  ought  to  fummon  them» 
and  (hall  not  be  liable  to  an  ac- 
tion for  not  returning  them  pri- 
^»'<g«df  113,   114, 


The  fheriff  returns  a  refcoos  againft 
S.  and  others,  and  the  return  is, 
that  A  being  in  cuflody  of  my 
bailiflFs,  the  defendant  refcued 
him  out  of  the  cofiody  of  the  bai« 
liiFs,.  and  quafhed,  becaufe  it 
ought  to  be  out  of  the  cuftody  of 
theQieriflF,  Pi^e  i6t 

Upon  a  judgment  in  this  court,  a 
Jleri  foe.  ifTued  out ;  and  upon  a 
Nulla  i^nj  returned  in  tvuhn^  the 
ptaintiflF  takes  out  k  ^efiahmfim 
fac,  direded  to  the  (hcriflF  of 
Montgomery  to  Irvy  the /monies 
in  the  hands  of  the  defendant  ex« 
ecutor:  the  theriiF  returns,  that 
this  is  a  county  in  Waksy  and 
that  Breve  Domini  Regis  nen  cm--- 
rit  in  WalUa ;  adjudged  an  ill 
'  return,  by  three  jufiices,     206 

All  hundreds  that  Were  not  granted 

in  fee  by  the  crown  before  the 

time  oi  Ed,  3.  are  joined  to  the 

office  of    the  ^eriff,        3619 

362,  He. 


TAIL,  y\dt  FINE. 

A  LEASE  made  by  tenant  is 
uil  without  rendering  any 
rent  is  not  void,  and  if  after  ho 
convey  over  his.eftate  by  fine, 
theconufee  in  this  cafe  cannot 
avoid  this  leafe,  otberwife  it 
feems  when  the  tenant  in  tail 
makes  a  leafe  to  commence  «t  a 
day  to  come^  there  the  conufee 
may  avoid  it,      132,    I33f  &^« 

If  tenant  in  tail,  where  the  rever- 
fion  is  in  the  crown,  be  difleif- 
ed,  and  the  difleifor  kvy  a  fine, 

*  and  five  years  pafs^  fais  ifliie  fliall 
be  bounds  273 

If  a  man  purchafe  an  eftate-tail 
from  the  crown^  a  fine  will  bar 

hit 
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his  ilTueSy  notwithftanding  the 
ftaiutc  of  34  Hen,  8.     Page  474 

None  can  difcontiDue  an  eftate-tai), 
unlefs  be  difcontinue  ihe  rever- 
fion,  and  therefore  if  tenant  in 
tan  infeoff  the  donor,  it  it  no 
difcontinuance  of  the  intail,  344 

An  edate-tail  cannot  be  dociced  nei* 
thcr  by  fine  or  recovery,  where 
the.Jands  are  of  the  gift  of  the 
king;  and  the  revcrfion  it  in  the 
crown,  359 

But  if  fuch  reverfion  be  granted  out 

'  of  the  crowny  it  may  be  deftroy* 
cd  by  fine  and  recovery,        288, 

358 

The  tfTue  in  tail  was  barred  by'  a 

fine  by  virtue  of  the  (latute  of  4 

•  Hen,  7.  cap.  24.  before  \hh  ffa- 

tuie  of  32  Hen.  i.cap.  36.     359 

A  feoffment  to  the  ofe  of  A.  and  his 
tfiues  male  of  his  body  is  no  cf* 

•     rate* tail  in /f.  317 

TENANTS  IN  COMMON 

Adion  of  the  cafe  lieth  not  for  one 
tenant  in  common  00  a  frauda- 
lent  ff^!e  of  all,  by  the  other,    15 

Tenants  jp  pomqdon  may  join  in  an 
a^ion  of  covenant  for  not  repair- 
ing of  an  houfe,  iJc,  80 

If  two  tenants  in  common  make  a 
leafe  for  years  rendering  rent, 
and  then  one  of  them  dies,  the 
executor  and  furvivor  may  join  ini 
debt,  or  fever  at  their  pleafure, 

ibid» 

But  if  the  leafe  be  for  life  they  ought 
to  fever,  •  ibid. 

They  may  join  in  waftc  in  thfe  TV- 
m//7,   and  in  Detinue  for  dt^eds, 

ibid. 

Tenants  in  common  may  join  in  an 
adioQ  upon  the  cafe  for  obftrud- 
ing  a  water-courfe.    In  Margin 

ibid. 


In  a  writ  of  partitioir  tetwfxi  te- 
nants in  common  by  the  flatute 
of  31  Hen,  8.  cdp.  i.       Page  So 

In  an  alTizc  beiwccn  two  tenants  in 
common,  a  foi.bidding  by  word 
of  niouth  to  the  tenant  to  pay  his 
rent,  was   adjudged  a   difTeifiii, 

TENANT  at  WILL. 

A.  makes  a  leafe  at  will,  and  ttilen 
leafes  to  another  for  years,  to 
commence  prcfenily,  oq  condi- 
tion that  the  fecond  ie(Tce  enter 
not  till  the  rent  at  will  is  due  : 
refoWcd,  that  the  leafe  or  agree- 
ment  did  fo  det^rniine  the  will, 
as  the  a3ion  lies  not  againft  te- 
i^ant  at>wiU  for  the  rent,        224 

TRAVERSE,  vide  f LEADING.- 

Where  a  matter  is  exprcfsly  pleaded 
in  the  affirmative,  which  is  ex- 
prefsly  pleaded'  bytbe  other  party 
in  the  negative,  thctncxt  ought 
to  be  an  idue,  and  no  traverle; 
for  otherwiic  they  will  plead  in 
injinitum,  1 99 

In  trefpafs  00  a  traverfethe  plaintttf 
concludes,  Et  hoc  paratus  ejl  vc- 
rificare\  unde  petit  Judicium^  \f 
the  plainiiff  ab  a^llone  fuapr ^dic- 
ta prtfchdi  dt'beat  \  on  this  the 
defendant  demuis  fpecially  b^- 
caufe  h«  duih  not  conclude C7;/e/^ 
petit  Judicium  tf  dampna  fua  oc- 
cajlmf  tranfgtfffttmit  pradliia  fbl 
adjudicari,  i^c.  For  this  cauic 
the  court  Teemed  tor  the  defend- 
ant, 1^2 

In  debt  for  rent  of  four  rooms,  the 
defendant  p!e;tds  a  leale  of  five 
looms,  and  eviction  of  the  fifth, 
it  is  not  good  without  a  ^raverfe, 

•         173 

The  probate  of  a   will  is  not  tra- 

.verfable,  406,  407 

M  m         TREASON, 


^    TABLEofTHt 


TRBJSOiL  tide  CORONE. 

Before  the  ftatute  of  26  Hni.  8.  no 
eftate-uil  was  ever' forfeited  for 
trcafoo,  P^g^^  346,  34S 

When  a  prifooer  is  charged  with 
the  offence  of  killing  the  king, 
and  the  evidence  is,  that  he  at 
feveral  times  Uboored  it,  and  bj 
feveral  ways ;  and  to  each  parti- 
cular time  and  fa&  there  is  but 
one  witnefs,  and  yet  every  of  the 
fald  fads  conduces  direfily  to 
the  effe^ifig  and  perpetration  of 
the  fad  and  treafpn  charged  upon 
the  prifoner;  fuch  evidence  it 
fufiicient  within  the  fiatuie  ^  but 
othcrwire  it  had  been  if  (he  fads 
))ad  been  tending  to  another  fe- 
yeri^l  treafon,  407 

"Wjiy  two  witnefles  are  required  in 
treafon,  408 

The  ceremony  for  the  prifoner  of 
(molding  up  his  hand  at  the  b^r 
upon  an  arraignment  of  treafon  is, 
only  for  the  making  known  the 
ptrfon.  of  the  offender  to  the 
court ;.  for  if  he  anfwers  that  he 
is  the  fame  perfon^  it  is  all 
one,  408 

What  trufts  are  forfeited  for  trea- 
fon, 120,    121,    122,  Wr. 

The  king  by  the  attainder  fliali 
have  the  fame  eAate  in  law  as  the 
party  had  in  equity,  and  no 
more ;  and  therefore  if  a  truft 
be  to  A.  for  life,  the  remainiJer 
to  2,  and  B.  is  attainted,  the  king 
(hall  have  only  the  remainder 
and  not  the  pofleflion,  122 

For  the  ffatute  of  attainder  is  like 
|o  the  Aatuteqf  ufes,  it  executes 
trufts,  12a 

The  father  by  attainder  (hall  hot 
forfeit  a  n(iortgage  redeemed  by 
the  fon,  for  that  the  fon  bath  it 
a$  a  purcbafcir,  ibid. 


An  indidment  of  high  treafon  niay 
be  tried  by  Hlfiprhu^  vide  frid^ 

A  7«2r/  it  circumfimdihus  may  be 
awarded  in  cafe  of  treafon,  bj 
the  ftatute  of  4  e^  5  Fkil  &f  Mmr. 
cap.  7,  where  the  king  is  partj, 

TRESPASS  vide  TROVER. 

Trefpafa  for  taking  his  goods  (inier 
aL)  wum  Sataginem^  Anglke  0 
frying  pan^  on  imire  danciagcs 
given,  it  being  moved  in  arrcft 
that  Satago  was  no  latin  wonl» 
andfignifies  nothing,  but  it  ought 
to  be  Sart^gQ  ;  but  adjudged  for 
the  plaintiff,  for  if  11  (ignify  no* 
thing,  no  di^nages  '-%re  given  for 

Trefpafs  vi  (^  armii  qnare  Ph^fiaioM 
fuos  li  Perdices  fuas  capita  held 
good  by  the  court  after  a  vecdid* 

16 

After  a  role  of  court  to  vacate  judg- 
ment, trefpafs  lieth  againff  him 
that  took  the  goods  in  execution^ 

33 

Trefpafs  for  taking  40  (beep,  and 

chafing  of  them,  by  reafon  of 
which  chafing  one  of  them  died  ; 
the  defendant  pleads,    that   the 
place  in  whicji  the  chafing  is  fup- 
pofed,   was    his    freehold^    and 
that  he  2fff/7fr  chafed  them,   fike 
eft  eadem  tranfgrejpo.    The  plain- 
tiff repfies,  and  juftifies  for  com- 
mon.    Defendant  rejoins  by  \vi^* 
clofure  ;    the  plaintiff  dennurs  ;  ' 
and  held,  thekir  was  good  with* 
out  a  traverFe,  185 

Accord,  though  executed  in  Part, 
is  no  good  plea  to  an  ad  of  tref* 
pafs  and  aflfault,  203 

Trefpafs  juare  elmtjum  fregii pedihui 

mbuhndG^  pr^^mrefes  fenctt 

cofdifttscBuh 
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ctmtSmiando  tranfgrejpm,  prad  from 
/^''fuchadty  t6(uchaday,  adJam* 
^"  Hum,  Off.  after  verdid  moved 
in  arreft  of  judgment,  that  there 
can  be  no  CdrUinuand.  in  breaking 
ftnces }  andadjournedj  Page  228» 

If  I  bring  an  adion  of  trefpafs'  for 
taking  my  horfc»  and  ufiog  him 
twenty  d^ys,  it  feems  I  cannot 
lay  it  with  a  Continuando,       228 

Trefpafs  vi  y  armist  the  plaintiflF 
counts  that  the  defendant  14 
Jlpril  30  Car.  2.  did  ihruft  a 
wonwn  named  M.  Hunt,  upon 
his  Ton  named  H.  Hunt  being  an 
infant  under  the  age  of  difcre- 
lion,  by  means  whereof  his  thigh- 
bone was  broke,  and  the  plain, 
f iff  inforced  to  expend  great  la- 
bour, and  divers  fums  of  money 
to  cure  him,  ad  damnum^  iJc. 
and  verdid  and  judgment  for  the 
plaintiflF ;  by  M$tmtague  chief  ba- 
ron, and  Atkint  baron,  contra 
Raymond  baron,  who  held  the 
fbo  ought  to  bring  the  adion, 
and  not  the  father,       259,  260 

The  father  cannot  have  an  adion  of 
trefpafs  for  beating  his  fon,  if  it 
be  not  laid  ptrqmdfervitium  ami^ 
fit.     By  Raymond  baron,        259 

A  father  fhall  aot  have  an  adion  for 
the  lofs  of  the  marriage  of  his 
fon  and  heir,  except  when  a 
ft  ranger  takes  him  by  force-  and 
marries  him;  but  if  the  fon 
marries  htmfeff^  or  a  ftranger 
procures  him  to  marry  one,  the 
father  hath  no  remedy.  By  ba^ 
Ton  Raymond,  259,   260 

Trefpafs  vi  tf  armis  for  taking  the 

.  mare  ipfiuf  qu^entis  necnon  bona 

iS  catalla  fequent,  and  fumt  them 

up^  but  doth  not  fay  that  they 

were  the  goods  ipfius  jturfntis ; 


and  on  demurrer  it  was  held^ 
the  piaiatiff  may  have  judgment 
for  the  mare,  and  reieafe  the 
adfon  for  the  refidue,  Page  395 

Trefpafs  quare  domum  fuam  /regit  i 
Mail  continuando  till  i  y^ne,  is 
not  good,  but  for  feeding  the 
grafs  it  is  good,  396 

Trefpafs  for  throwing  logs  into  the 
plaintifPs  clofe,   with  a  Continue 
andof  is  not  good,  but  if  diverfit 
diebus  i^    vicibus   were    in,    it  - 
would  be  good,  ibid* 

Trefpafs  quare  claufum  f regit  pedibut 
ambulemdo  y  projierne  fes  fencet 
continuando  from  fuch  a  day  to 
fuch  a  day,  feems  not  good  after 
verdid,  ibidm 

Trefpafs  for  fpoiling  corn  in  the 
blade  may  be  with  a  Continuanda 
diverfit  diebus  Crf  temporibus  fOr 
two  years,  ibid. 

A  demurrer  to  an  a&ion  of  trefpafs 
with  feveral  continuances  for  that 
the  feveral  continuances  of  the 
trefpafles  are  feveral  trefpafles  by 
themfelves,  and  ought  not  to  be 
declared  upon  with  %C9ntimumdo\ 
but  left  undetermined,  396 

Trefpafs  lies  upon  the  ftatute  of  i 
Ric,  cap.  3.  for  taking  the  plain* 
tiflTs  goods,  (being  arrefted  for 
fufpicion  of  felony)  before  con- 
vidion ;  and  refolved,  money  ia 
goods  within  that  ftatute,     414 

If  a  man  have  my  goods  by  my  de^ 
livery,  and  I  afterwards  demand 
them,  and  he  refufes  to  delivi^ 
them,  an  afiionof  trefpafs,  vi  If 
4rmis  doth  not  lie,  becaufe  here 
was  no  tortious  taking ;  but  in 
fuch  cafe  trover  well  lies,-     472 

When  there  is  a  tortious  taking  of 

goods  and  detaining  them,  the 

parly  nuy  cither  have  trover  or 

trefpafs  at  his  pleafure,  and  in 

M  m  2  fuch 
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fuch  c«re  judgment  intone  of  the 
faidadions  is  a  bar  in  the  other. 
Page /^72 
Whcreroevcr    the   faipc    evidence 
will  maintain  both  the  faid  ac- 
tions,   there   the   recovery  and 
judgment  in  one  niay  be  pleaded 
in  bar  againQ  the  other,  other- 
wife  not^  tbid. 
.The ftatute  of  22  W  23  Car.  2. cap. 
5.  extends  not  totreipafs  of  goods, 

TROFER    and    CONVERSION, 
Vide   BAR. 

•Trovfer  for  two  pair  of  pothooks, 
and  divers  other  things,  and  alfo' 
for  hangers,  held  nanght  after 
verdid,  becaufe  of  the  incertain- 
ty  of  I  he  word  hangers ^  2 

Otherwifii  it  had  been  brought  for 
thb  pothooks  and  hangers  only, 
admits  ibid. 

Trover  lies  for  a  billiard-table',  ports, 
flicks  and  balls,  ibid. 

Trover  and  trefpafs  arfe  adions 
fonoetimcs  of  a  different  nature, 
for  trover     will    fometime   4ie 

•  where  trefpafs  vi  W  armii  will 
not ;  as  if  a  man  have  my  goods 
by  delivery  to  keep  for  me,  and  I 
afterwards  demanid  them,  and  he 
refafes  to  deliver  them,  I  may 
have  ah  aflion  of  trover,  but  not 
trefpafs  *vi  £5*  armis,  becaufe 
here    was  to    tortious    taking, 

472 

Sometimes  the  cafe  may.be  fuch, 
that  either  the  one  or  the  other 
will  lie,  as  where  there  is  a  tcr- 
^  tious  taking  of  goods  and  detain-' 
ing  <hem,  the  party  may  have 
either  trover  or  trefpafs,  acd  in 
fuch  cafe  judgment  iti  one  adion 
1$  a  bar  in  the  other,  472 

Whercfetvtr    the    fame   evidence 


will  nainiain  both  the. faid  ac« 
tions,  there  the  recovery  and 
judgment  in  one  map  be  pleads 
in  bar  againft  the  other,  other- 
wife  not,  Page  47a 

In  trover  by  five,  and  before  vtrdiCt 
one  of  them  dies,  and  they  pro- 
ceeded to  trial,  and  verdift  for 
the  plaintiffs,  then  the  plaintiffs 
fugged  that  one  of  them  is  dead, 
.  an  J  pray  judgment  for  the  reft^ 
and  had  it ;  and  on  error  brotigbt 
and  aiHgned,  that  the  party  died 
before  verdid,  and  fo  verdt€k 
given  for  1  dead  perfon,  judg- 
ment was  reverfed,  for  the  fame 
right  continues,  which  was  at 
the  bringing  tht  adion,^  63 

And  though  in  the  faid  cafe  the 
plaintiff^s  were  joint-tenants,  and 
had  a  capacity  of  having  the 
whole  furvive,  yet  in  truth  every 
one  had  but  a  moiety,  and  fd 
they  were  not  at  the  tim^;  of  the 
adion  iiititled  to  fo  much  as  they 
are  after  the  death  of  one  of  the 
plaintiffis,  ibid* 

TRIAL  and  MISTRIAL. 
Covenant  brought  in  one  county^ 
and  the  breach  ailigned  fomot  re- 
pairing a  hoUfe  in  another  coun- 

•  ty,  and  the  trial  had  in  the  firft 
county  ;  if  it  is  a  miftrial,  the 
court  was  divided,  85,  96 

In  cafes  of  trials  concerhing  things 
anfing  in  Berniiiciy  the  ufe  is^  to 
fugged  upon  the  roll  that  the 
king's  writ  doih  not  r«n  in  Ber^ 
wickf  and  pray  a  Venire  may  be 

•  of  the  next  vtll  to  Berwick,  which 
is  Beffort ;  and  upon  this  a  Venire 
is  direfled  to  the  (heriff  of  Wir- 
thimberland  to  make  come  tweWe 
out  of  Beijort' to  try  this  iffue  by 
Nifffrius  ;   and  this  is  a  god  tri* 

aU  i73f  174 

In 
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Xn  -debt  upon  «n  obligation  copd!- 
tioned  to  pay  money  in  Bfrwici, 
was  tried  at  BeJfort,  Pages  1 73, 

174 
A  thing  done  in  Wales  ftiall  at  com- 

moo.law  be  tried  in  the  liext 

county  adjoining,      ,    173,  174 

.  A  thiog  in  Ireland  was  tried  in  the 

county  of  Salop^  which  is  alledg- 

ed  to  be  the  next  county  to  Ire^ 

,     Awfc/,  1 74 

.  A  miftrial  aided  by  the  (latute  oi  16 

y  \lCar,2.capi.  181 

An  indidment  of  high  treafon  may 
be  tried  by  Nifi  prius^  .367 

A  Tales  de  circumftantibus  may  be 
awarded  in  cafe  of  treafon,  by  the 
ftaiute  of  4  ttf  5  PhiLi^ Mar.  cap. 
7.  where  the  king  is  party,    367 

Attrial  by  confent  may  be  had  in  a 
foreigncouoty  w  here  fuch  confent 
is  entered  upon  record,  othcrwife 
not,  372 

.If  the  iiTue  ke.  No  Knight,  it  (hail 
be  tried  by  the  country,,  and  not 
by  the  king  at  arms,  379 

.In  a  ^iare  Impedit  the  defendant 
pleads.  That  rhe  plaintiff  puis  le 
darrein  continuance  was  knighted, 

;  and  the  plaintiff  denies  it,  and 
iiTue  thereupon,    and  tried  per 

patrianfi  '^^^^ 

'Seilin  of  lands  in  Kent  is  tried  in 

Lmdm^  and  it  fcemed  to  the  court 

well  enough  after  a  verdi6t,  by 

the  (latute  of   16  (if  17  Car,  2. 

cap.  8.  392 

Trial  on  a  bond  is  to  be  where  it  is^ 

dated,  430 

Nonage  may  be  tried  where   the 

party  was  commorant,  and  not 

where  the  writ  was  brought,  if 

collateral  to  the  a£tion,         458 

TITHES,  vide  PROHIBITION: 

Moved  for  a  prohibition  on  fuggcf- 


tion,  that  the  executors  were 
fued  in  the  fpiricual  court  for 
doui)le  damages  for  not  fctring 
out  of  tithes;  but  denied,  P-  95 

Lands  parcel  of  the  poITefHon  ^f  the 
prior  of  St.  John  of  Jerufakm  that 
came  to  the  crown  by  the  (latute 
of  32  Hen  8.  cap.  24  are  dif- 
charged  from  payaieot  of  tithes, 

225 

On  a  bill  in  the  Exchequer  for  fmall 
tithes  by  a  vicar,  a  queflion  arofe. 
Whether  a  par i(h toner  fhall  pay 
the  tenth  p<irt  of  the  milk  of  his 
cows  every  meal,  or  only  every 
tenth  meal ;  and  decreed  he  (hall 
pay  every  tenth  meal  only,  277 

And  that' the  tithe  milk  ought  to  be 
carried  by  the  paritlii oners  and 
delivered  at  the  vicarage-houfe  ; 
by  Raymond  baron ,  278 

But  the  chief  baron  and  the  other 
two  barons  agreed  that  it  fhould 
be  delivered  in  the  church-porch, 
becaufe  the  neighbouring  parish- 
es did  fo,  ibid. 

§ugge(lion  that  the  partfhioner  is  to 
pay  the  tenth  part  of  milk  at  the 
'  parfonage-houfe,  or  any  other 
place,  is  a  good  ground  for  a 
prohibition  ;  by  •  Popham  chief 
juftice.     In  Margin.  ibid. 

Tender  of  tithe  cheefe  at  the  houfc 
of  the  parifliioner,  is  *a  good 
tender.     Iri  Margin.  ibid. 

In  debt  on  2  Edtv.  6.  for  tithes,  it 
was  held  by  the  court  that  a  ver- 
bal agreement  to  pay  money  to 
the  parfon  in  difcharge  of  tithes, 
though  it  is  not  fuch  an  agree- 
ment which  may  pafs  the  right, 
yet  it  is  a  good  «greement  with- 
in the  (latute  to  bar  the  plaintiff 
of  his  adioo  of  debt,  14 

VARIANCE. 
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VARIANCE. 

IN  an  tnformaticMiof  perjuiy  tried 
at  the  iiffizes,  it  was  rtfolved  by 
the  courts  that  the  jury  there 
cannot  have  conufance  of  any 
variance  between  the  record  and 
the  inforaiatfon»  bnt  the  judge 
there  otfght  to.determine  k;  land 
becaafe  the  jury  had  found  it  fpe- 
ctaHyy  it  was  ordered  that  a  F/- 
flirt  de  novio ought  to  iflue,  202 
Variance  betwixt  the  verdtfi  and 
judgment  in  ejedaient  afligned 
fdrerrorbutnotdetermhieds  398 

FENIRE  FAQI4S. 

In  debt  upon  an  obitgation  coodi- 
tioned  to  pay  money  at  the  houfe 
of  one  Titrr9w  m  Wood-ftreet 
magna,  London  \  the  defendant 
pleadt,  that  he  paid  the  money 
at  the  faid  boofe  in  W^fireet^ 
but  names  no  parifli ;  on  that  a 
Venirt  iflucs  to  the  parifli  of  St. 
Michael  Wood  fir  eel,  and  found 
for  the  plainttffy  and  judgment. 
The  defendant  brings  error,  and 
affigns  for  error.  That  the  pa- 
rifli of  St.Mithoil  is  not  named 
in  any  part  of  the  record;  but 
ruled  goody  being  after  verdid, 

67 
And  by  l'wifden]\xK\ctj  The  words 
of  the  ftatuteof  21  Jac.  cap,  13. 
by  reafon  the  Vifne  is  fued  out  of 
more  placeSf  Or  of  fewer  places 
than  it  ought  to  be,  fo  as  one 
phce  be  right  named,  are  to  be 
intended,  when  fome  of  the  pla* 
ces  are  named  in  the  record,  67 
And  therefore  iff  anadion  be 'laid 
in  D.  and  a  Vemrffac.  iflues  de 
Corpcre  Cmitatuf,  there,  ahho' 
the  Fenire  be  awarded  to  more 
places,  yet  it  is  not  good ;  he- 


cftnfe  the  body  of  rtie  ooimty  ^ 
not  named  before  in  the  record;  ii» 

At  a  trial  at  the  Nifiprmit  the  pon- 
tiff changed  the  Fenire  fac^  and 
panels,  and  had  a  jury  the  defen* 
dant  knew  not  of  ;  and  heldytltat 
the  defendam  cannot  be  aided,  if 
the  firft  Verire  was  not  filed,    76 

And  a  difference  taken  when  the  firft 
Fetdre  was  not  filed,  there  be 
cannot  be  aided,  becaufe  the  de- 
fetidantmay  have  refort  to  the 
nieriff*,  and  hate  a  view  of  the 
pane),  to  be  prepared  for  \m 
challeilgcs;  but  if  the  Btii  Fenire 
was  filed,  then  the  defendam 
(hall  have  a  new  trial ;  by  Ttt/if- 
den  jufiice,  and  alt  the  clerks,  /5. 

Judgment  flayed  for  want  of  Fifae^ 

178 

In  an  attachment  on  a  prohibitioo 
where  damages  are  given  (or  the 
plaintiff,  there  he  ought  to  lay  m 
▼ifnc,  where  the  fuit  in  the  cc- 
clefiaftical  court  was,  otherwiie 
the  want  of  a  Fifne  hons  not, 

387»  388 
Prohj  bf  legakt  homneiva  a  Fefdre 
are  of  the  fame  import  as  Uherot 
(*f  legaies  hondnUf  adjudged,  41 7 
If  fince  the  expiration  of  the  fta- 
tutc  16  &f  17  filar,  a.  cap.  3. 
The  Femre  be  ^guorum  qidSkfi 
may  expend  20/.  in  lands.  And 
refolved  by  three  juftices,  emitra 
Raymond  |uftice.  That  the  writ 
was  good,  for  that  before  any 
ftatute  it  was,  and  now  is  in  the 
power  of  the  court  to  award  a 
Femre  fac,  of  what  large  fum 
theypleafe,  4i7»4i8 

FENUE,  vide  FENIRE  FACIAS. 

An  ^Sion  on  the  cafe  for  forging  a 
will  brought  in  Middlefex,  Irat  the 
Und  comprifed  in  it  lay  in  Suf- 
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filk^  ttid  the  Vinau  on  motion 
^iiaaged  to  Suffcik^         Pt^$  33 

VEKDlCff. 

TSla  pri^  verdift  caa  be  giveft  in 
crimiiiil  caofes  which  coaccm 
lifef  as  felony,  i:fc,  becaufe  the 
jury  are  commaoded  to  look  up- 
on the  prifoner  when  they  give 
their  verdifi^  and  fo  the  prifon- 
er it  to  be  there  prefou  at  the 
fame  time^  193 

But  in  criminal  cafes,  where  the 
defendant  is  not  to  be  pcrfonally 
y>refent  at  the  time  of  the  verdid, 
s  privy  verdift  may  be  given,  ik 

An  information  was  brought  and 
laVi  in  Devonfiirep  and  the  trial 
there,  and  yet  the  jury  gave  a 
privy  verdid  in  the  county  of  the 
city  of  Exeiiff  which  was  held 
good  by  the  court,  becaufe  the 
.  cttftom  hath  always  been  to  give 
the  verdid  in  that  place,      ibid. 

Although  .the  commiffioners  have 
fole  authority  to  adjudge  a  man  a 
bankrupt,  yet  in.  an  adion  the 
jury  muft  6nd  whether  he  was  a 
bankrupt  or  no,  >  337 

^Whercfoever  it  may  be  prefumed 
that  any  thing  muft  of  neceffity 
be  given  in  evidence^  the  want 
of  mentioning  it  in  the  record, 
will  not  vitUte  it  after  a  verdid, 

487 

Want  of  attornment  is  aided  after 

a  verdid,  iUd. 

USES. 

Au  ufe  (ball  not  be  raifed  by  cove* 
nant  to  (land  fciled,  lie.  when 
the  parties  intended  it  to  another 
purpofc,  43,  44,  45,  iic. 

The  father  4n  confideration  of  af- 
fedion,  gave  lands  to  his  fon,  and 
livery  was  indorfed  00  the  deed^ 


but  not  made  ;  and  adjudged  an 
ufe  did  arife  to  the  fon ;  and  a 
diflFerence  taken  where  the  fa- 
ther by  feoflFment  gives  to  a 
flranger,  to  the  ufe  of  his  fon, 
there  no  ufe  arifes;  but  wiien 
the  conveyance  is  to  the  party 
fa'unfelf, there  the4ife  win  arife,  49 

The  father  covenants  to  (land  i^eiled 
to  the  ufe  of  the  heirs  of  his  body 
by  a  fecood  wife,  he  having  a  (on 
by  the  firil;  adjudged  that  the  fa^ 
ther  took  an  eftace  for  life,  by 
implicaticm,  and  that  it  was  the 
fame  in  effed,  as  if  he  had  co« 
venanted  to  (land  feifed  to  the  ufe 
of  himfelf  for  life,  by  exprefs 
words,  and  the  heirs  of  his  body 
by  a  fecond  wife,  for  that  during 
his  life  they  could  not  be  heirs, 
fo  it  muft  be  intended  after  his 
death,  and  the  rather  becaufe  it 
is  in  the  cafe  of  an  ufe,  which  are 
to  be  conftrued  to  ferve  the  par* 
ty's  intent,  aaS,  229,  230 

H«  covenants  to  fiand  feifed,  after 
his  death,  to  the  ufe  of  J,  D. 
It.  hath  a  fee-fimple  till  his 
death,  by  HfJEr chief  juftice,  230 

H.  covenants  to  (bnd  feifed  to  the 
ufe  of  himfeif  for  life,  remainder 
to  the  ttfe  of  ftrangers,  and  their 
heirs,  during  the  life  of  C.  Re- 
nuinder  to  the  fons  of  C  fucoef- 
fively  in  taiUmale,  remainder  to 
£.  E.  in  tail.  The  covenantor 
dies  before  any  fons  of  C.  bom, 
and  after  a  fon  is  born..  Iff.  fi. 
next  in  remainder  (ball  have  the 
lands  prefently,  or  (hali  flay  till 
all  iflToes  be  dead  without  iffue 
male  ;  and  it  feemed  to  the  courr. 
That  this  remainder  to  £.  B. 
vefts  immediately  after  the  death 
of  H.  tenant  for  life,     248, 249 

.  mvRf. 
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usuRr. 

If  ihc  party  who  lends  the  money, 
contrads  for  more  than  for  6/. 
percent,  all  theaflurance  is  void; 
but  if  he  doth  not  contrad  for 
motre  than  the  Aatute  allows^  and 
after  he  wilt  take  more,  the  af- 
fu ranee  (hall  not  be  avoided^  but 

/  the  party  (hall  forfeit  the  treble 
value,  Pagi  197 

As  if  a  man*  when  money  was  at 
8/.  per  Cent,  lends  money  and 

'  takes  bond  for  .the  fgme»  and  tlien 
the  (latute  of  12  Car*  2.  is  made, 
and  he  will  continue  the  old  in- 
tereft  tipon.  that  bond,  the  bond 
ihall  not  be  avoided  by  Aich  ac- 
ceptance of  intereft,>but  the  par- 
ty (hall  forfeit  the  treble  value  of 
ihe  ftatute,  ibid. 

On  an  information  upon  the  (latute 
of  ufury,  he  who  borrows  the 
money  may  be  a  witnefs,  after 
be  has  paid  it,  but  not  before, 

I9i 
UTLAWRn 

After  mlawry  in  a  perfonal  adion, 

-  and  before  feizure,  the  party  out-r 
hwed  levies  a  fine,  the  conufee 
Ihall  retain  againftthektng,  other- 
wife  if  the  feiz^uie  be  before  the 
fine  levied,  the  king  fhall  not  be 
ouAed  of  his  pernancy,  •  1 7 

The  king  may  difpofe  of  the  land  it- 
felf  of  a  perfon  outlawed,  by  the 
courfeoFthefjirr^f^ii^r,  ih. 

The  king's  fervant  may  be  outlaw- 
ed, 152 

In  a  writ  of  error  to  reverfe  an 
outlawry,  the  fame  outlawry  is 
no  good  plea,    •  462 


JVAQER  of  lAW. 

WAGER  of  law  lietb  of  a 
debt  recovered  in  a  court 
baron.  Page  386 

In  debt  for  4?.  recovered  in  a  coiirt- 
b«ron,  for  damages  and  cods 
there,  in  an  adion  for  words,  the 
defendant  offered  to  wage  her 
law ;  and  it  feemed  dear  to  the 
court.  That  though  wager  of 
law  do  lie  of  a  debt  recoveredin 
a  court-baron,  yet  it  feemed  to 
them.  That  that  (hall  l>e  intend- 
ed of  a  debt  originally  fued  for 
.  there,  386 

But  in  the  aforefaid  cafe,  no  wager 
of  law  could  have  been  upon  the 
original  adion,  becaofe  there  is 
an  injury  fuppofed  in  the  defen- 
dant, in  which  cafe.no  wager  of 
.  law  lies,  and  therefore  the  court 
refufed  het;  waging  law  hi  that 
cafe,  ibid. 

WALES,  vide  TRIAL. 

An  original  writ  out  of  the  Chan- 
cery here  doth  not  run  in  Wdes^ 
but   a  writ  of  execution  doth, 

206 

Bythe  flatuteof  27  Hen,  S.cap.  26/ 

(Taks  is  made  p^rt  of  the  realm 

'  of  England,  ibid. 

By  the  ftatute  of  i  Ed'tv.  6.  cap,  10. 
the  fherifTs  of,  fFaks  ought  to 
have  their  deputies  in  the  courts 
at  IVeftminJiey^  ibid. 

By  the  ftatute  of  34  ii  35  Hen.  8. 
cap.  26.  all  procefs  for  weighty 
caufes  fhall  be  direded  into  Wides 
by  the  chancellor  and  council, 
which  is  intended  the  judges,  /*. 

An  Elegit,  Fieri  fae.  and  a  Certiorari 
lies  into  Wales,  -    iHd. 
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